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REPOETS    OF    CASES 

ADJUDGED  IK  THE 

fiigib  Court  of  diattcers* 

BKTORB 

SIR  WILLIAM  PAGE  WOOD,  K»t,,VICE  CHANCELLOR : 

COHMEMCINO  IK 

MICHAELMAS  TERM,  20  VICT.  1856, 


1866. 


LOVETT  V.  LOVETT.   ^  A^ot;.  4th. 

1  HE  Plaintifis  claimed  to  be  entitled  to  large  real  estates,  jurudu:*ion— 
late  of  Elizabeth  Lovett,  deceased,  as  devisees  under  a  will  ^^J^^Jf 
executed  by  the  deceased  in  October,  1853,  and  a  codicil  -^f»^  devUor 
executed  by  her  in  June,  1855,  and  purporting  to  devise  BUl  of  Peace 
the  estates  to  one  of  the  Plaintiflfe  for  life,  with  remainder  ~"^^*^^*^ 
to  the  other  in  taiL  This  Court 

can  entertain 
a  Boit  to  eata- 

Hie  Defendants,  the  Lovetts,  were  devisees  of  the  same  against  parties 
estates,  \mder  a  will  executed  by  the  testatrix  in  March,  claiming  un- 

^  aer  a  prior 

1851,  and  purporting  to  devise  the  same  estates  to  the  elder  wiU,  and  di». 
Defendant,  for  life,  with   remainder  to  the  younger   (an  piaintirs 
infftnt)  in  taiL     In  the  Ecclesiastical  Court,  the  elder  De-  l^^^  h^ingea- 
fmdant  had  disputed  the  will  and  codicil  of  October,  1858,  *L^«l.*?  ^^® 

^  the  will  esta- 

blished and  his 
title  quieted  not  only  against  the  heir,  but  against  all  persons  setting  up  adverse  rights. 

But  whether  the  Court  can  establish  a  will  against  a  devisee  claiming  under  another 
insirumenty  without  directing  an  issue,  (except  where  an  issue  would  be  merely  frivolous 
and  vexatious) — Qucert, 

Obeervations  on  the  impropriety,  in  such  cases,  of  detailed  evidence  on  the  part  of  the 
delenoe. 

VOL.  in.  B  K.  J. 


1856. 

LOVBTT 

V. 
LOVETT. 

Statemmt, 


CASES  IN  CHANCERY. 

and  June,  1855,  as  having  been  executed  by  the  testatrix 
when  of  unsound  mind. 

The  Plaintiffs  insisted,  that,  even  if  the  last-mentioned 
will  and  codicil  were,  for  any  reason,  inoperative  (which 
they  denied),  the  will  of  March,  1851,  was  revoked  by  a 
will  executed  by  the  testatrix  in  May,  1 853,  and  purporting 
to  devise  the  same  estates  to  the  Plaintiffs,  but  subject  to 
considerable  legacies. 

The  heirs-at-law  of  the  testatrix  were  also  Defendants  to 
the  bill. 

The  bill  prayed,  that  the  will  and  codicil  of  October, 
1853,  and  June,  1855,  might  be  established;  and,  if  neces- 
sary, for  an  issue  to  ascertain  the  validity,  or  invalidity,  of 
the  devises  in  the  last-mentioned  will  and  codicil;  or  for 
determining  which  of  the  several  instruments  above  men- 
tioned constituted  the  last  will  of  the  testatrix. 

Evidence  was  adduced,  on  the  part  of  the  Defendants 
Lovett,  to  shew  that  there  was,  at  least,  a  question  to  be  tried 
in  reference  to  the  validity  or  invalidity  of  the  will  and 
codicil  under  which  the  Plaintiff  claimed. 


Argtmeni, 


Mr.  0,  L,  Russell,  in  the  absence  of  Mr.  Rolt,  Q.  C,  now 
moved  for  a  decree,  in  conformity  with  the  prayer  of  the  bill. 

Mr.  James,  Q.  C,  and  Mr.  Jessel,  for  the  Defendants 
Lovett: — 

As  against  the  Lovetta,  the  bill  should  be  dismissed,  with 
costs.  They  are  mere  devisees,  and,  as  against  devisees,  the 
Court  has  no  jurisdiction  to  establish  a  will.  In  Boyse  v. 
Rosshoroughia),  the  suit  was  against  the  heir.  This  is 
against  mere  strangers,  neither  of  whom  has  done  anything 
to  disturb  the  Plaintiffs'  possession,  at  least  of  the  real 

(a)  Kay,  7 1;  S,  C,  affirmed  on  appeal,  3  De  G.,  M*N.  &  G.  817. 


1 


GASES  IN  CHANCERY. 

Qfltate.  It  ifl  in  effect  a  ImII  of  peace,  seeking  a  perpetual 
injunction  against  apprehended  claims;  and,  if  it  lies,  a 
deviflee  may  maintain  suits  for  quieting  his  title  against  all 
the  world.  One  g[  the  Defendants  is  an  infant,  entitled 
only  in  remainder;  against  him,  at  least,  the  bill  must  be 
dismissed. 

But  if  the  bill  is  not  dismissed,  the  Defendants  are  at 
all  events  entitled  to  an  issue,  their  eyidence  shewing  that 
there  is  clearly  a  question  to  be  tried. 

Mr.  Hethermgton,  for  one  of  the  heirs-at-law,  declined  to 
aak  for  an  issue. 

Mr.  WiUco€ky  Mr.  Prendergastt  Mr.  Horsey,  and  Mr. 
Fidd,  for  legatees  under  the  will  of  October,  185S. 

Mr.  Beatvruk  for  a  trustea 

The  Vici><3hancellor  directed  the  reply  to  be  confined 
to  the  second  point  made  for  the  defence,  being  satisfied 
that,  consistently  with  Boyse  v.  Rosaborough,  he  could  not 
refuse  to  entertain  the  bilL 


1856. 


Argimient, 


Mr.  G.  L.  Russell  in  reply : — 

The  Defendants  are  devisees,  and,  as  such,  are  not  enti- 
tled, as  of  rights  to  an  issue.  The  question  is  in  the  discre- 
tion <^  the  Court:  Bajfse  v.  Ootdough  (a);  and  since  the 
evidence  they  have  adduced  does  not  make  out  a  case  for  an 
issue,  the  Court,  in  the  exercise  of  its  discretion,  will  refuse 
to  grant  it. 


Vic&Chakcellob  Sm  W.  Pagb  Wood: — 

As  regards  the  first  question,  whether  the  Court  has 
jurisdiction  to  entertain  a  suit  like  the  present^  or  whether 


JudgmenL 


(a)  1  Kay  &  J.  124. 
b2 


Judgment, 
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ihe  bill  ought  not  to  be  dismissed  altogether,  it  seems 
to  me,  that,  following  the  case  oiBoyae  v.  Roasborough, — as 
I  am  bound  in  consistency  to  do,  so  long  as  that  case  re- 
mains law, — I  cannot  say  that  this  suit  should  not  be  enter- 
tained; because  the  principle  of  Boyae  v.  Roasborough  went 
to  this  extent,  that  a  party  claiming  under  any  will  is  enti- 
tled to  have  that  will  established,  not  only  against  the  heir, 
but  against  all  persons  who  set  up  adverse  rights,  and  to 
have  his  title  quieted  in  that  respect  Here,  the  Defend- 
ants, the  Lovetta,  set  up  an  adverse  title  under  a  prior  will; 
and  it  appears  to  me,  that  the  Plaintifib  will  be  entitled  to 
have  their  will  established,  in  the  event  of  the  Court  arriv- 
ing at  a  judicial  conclusion,  that  it  is  right  and  proper,  on 
the  evidence,  that  it  should  be  so  established. 

As  regards  the  next  question,  whether  the  Court  can 
establish  this  will  against  a  devisee  claiming  imder  another 
instalment,  without  having  the  validity  of  the  Plaintifis' 
will  tried  in  the  ordinary  mode,  by  a  jury  at  law — I  confess 
that  the  proposition,  that  I  could  so  establish  it,  struck  me 
at  the  opening  as  a  prodigiously  strong  one. 

It  was  argued,  and  it  is  laid  down  by  many  authorities, 
that  the  heir-at-law  may  claim  an  issue  as  of  right,  but  that 
a  devisee  cannot  But  the  application  of  that  rule  has  uni- 
formly been  to  the  case  of  a  devisee  claiming  under  a  will, 
who,  seeking  to  set  up  that  will,  is  not  entitled,  as  of  right, 
to  an  issue,  in  case  the  heir-at-law,  on  cross-examination  or 
otherwise,  has  shaken  the  evidence;  and  the  Court  may,  if  it 
thinks  j&t,  decide  the  case  against  the  Plaintiff  devisee,  and 
dismiss  his  bill,  without  directing  an  issue,  or  giving  him  a 
more  favourable  opportunity  of  making  out  his  case  at 
law. 

Looking  to  the  observations  of  Lord  Eldon,  in  several 
cases,  in  reference  to  the  extent  of  jurisdiction  exercised  by 


JvtdffWiaU. 
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this  Ciourt  as  to  wills  of  real  estate,  and  the  doubts  he  has  1866. 
thrown  out  as  to  the  Court  having  jiuisdiction  to  establish 
wills  except  through  the  medium  of  the  verdict  of  a  jury, 
it  appears  to  me  very  questionable — ^in  this  case  it  is  not 
necessary  to  decide  the  point — whether  any  authority  could 
be  found  in  which  one  will  has  been  established  against  an- 
other will,  without  a  trial  at  law  being  first  had. 

However,  I  am  not  now  called  upon  to  lay  down  as  a 
rule,  that  a  party  merely  standing  on  a  will  has  a  right 
to  put  a  Plaintiff,  seeking  to  have  another  will  established, 
to  the  inconvenience  and  expense  of  trying  his  right,  and 
tiying  the  sanity  of  the  testator,  without  shewing  a  shadow 
of  ground  for  it ;  because  there  is  in  this  case  sufficient 
prima  fade  evidence  (I  am  not  saying  a  word  on  its  strength 
or  its  weakness)  that  these  Defendants  intend  bon&  fide 
to  contest  the  point,  and  that  they  are  anxious  to  have  a 
decision  through  the  medium  of  a  jury,  which  they  have  a 
right  to  have,  on  my  being  satisfied  of  the  bona  fides  of  their 
wishing  for  an  issue,  and  that  there  is  a  question  to  be  tried. 

[The  Vice-Chancelix)B  then  recapitulated  so  much  of 
the  evidence,  adduced  by  the  Defendants,  as  led  the  Court 
to  the  conclusion  that  there  was  a  question  to  be  tried,  and 
proceeded: — ] 

I  will  make  one  observation  as  to  the  alleged  paucity  of 
evidence.  I  think  the  Defendants  are  to  be  commended  (and 
I  said  the  same  in  the  case  oiHopwood  v.  The  Earl  of  Der- 
by (a),  when  observations  were  made  about  evidence  not 
being  brought  forward,)  for  not  going  into  much  detail  of 
evidence,  when  it  is  perfectly  clear  that  this  Court  will  not, 
except  in  a  case  beyond  all  possibility  of  doubts  and  where 
nothing  but  vexation  can  ensue,  refuse  to  a  party  the  trial 
of  a  case  at  law. 

(a)  1  K.  k  J.  265. 
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JudgmeiU. 


MiMUe  of 
Decree. 


When  a  case  arises, — and  I  do  not  think  that  any  such 
case  can  be  found  in  the  booka^ — ^in  which  the  Coart  sees  it 
would  be  merely  firiyolous  and  vexatious  to  direct  an  issue, 
it  may  be  time  enough  to  determine  the  extent  of  the  juris- 
dicti(XL  I  do  not  come  to  the  conclusion  that  the  jMresent 
case  is  one  of  that  description.  In  this  case,  I  must  say« 
that  there  is  sufficient  upon  the  evidence  before  me  to  satisfy 
me,  that  there  is  a  question  to  be  tried.  That  is  all  I  have 
to  do  in  the  matter. 


Issue  deyisavit  vel  non  as  to  the  will  of  October,  1853,  the  oodi- 
eil  of  June,  1865,  and  the  will  of  May,  1853. 


Nov.  M. 

WiO^Oon- 
Mtrudum — 
Per  Stirpes— 
Per  Capita. 

A  direction  in 
a  will  for  trus- 
tees to  apply 
the  whole,  or  80 
much  aa  they 
should  think 
necessary,  of 
the  income  of 
property,  un- 
til the  period 
of  distribution, 
towards  the 
maintenance, 
education,  and 
advancement 
oftesUtor's 
grandchildren 
per  $tirpe$: — 
ffeld,  not  to 
afford  ground 
for  presuming 
that  he  intend- 
ed a  diyision 
per  stirpes  of 
the  capital. 


NOCKOLDS  V.  LOCKE. 
A  SPECIAL  CASK 

A  testator,  by  his  will,  directed  his  trustees  to  stand 
possessed  of  his  residuary  personal  estate,  upon  trust,  in  the 
case  of  each  of  his  three  daughters,  Anrt,  Elizdbetky  and 
Mary,  to  pay  one-third  of  the  interest  to  such  daughter 
for  her  life;  and,  after  her  death,  upon  trust  to  pay  and 
apply  such  one-third,  or  so  much  thereof  as  they  should 
think  necessary,  in  such  maaner  as  they  should  think 
proper,  towards  the  maintenance,  education,  and  advance- 
ment  in  life  of  all  and  every  the  child  and  children  of  such 
daughter,  as  well  then  bom  as  thereafter  to  be  bom,  until 
the  decease  of  the  8urviy(»:  of  his  three  daughters. 

He  then  proceeded  to  bequeath  as  follows: — *'  And  from 
and  immediately  after  the  decease  of  the  longest  liver  of 
them  my  said  daughters,  then,  as  to  the  whole  of  the  prin- 
cipal moneys  so  to  be  placed  out  as  aforesaid,  and  the 
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stocks,  funds,  and  seccurities  theieof,  and  all  such  interest 
and  dividends  as  may  happen  to  be  due  thereon,  and 
unapplied  as  aforesaid,  upon  trust,  to  pay,  assign,  transfer, 
and  divide  the  same  unto  and  amongst  all  and  every  the 
child  and  children  of  them  my  said  daughters,  as  well  now 
bom  as  hereafter  to  be  bom,  in  equal  shares  and  propor<- 
tioDs;  and  I  give  and  bequeath  the  same  accordingly/' 


1856. 


SiaiemetU. 


The  testator  died  in  1821,  leaving  twelve  grandchildren, 
seven  by  his  daughter  Ann,  four  by  Mary,  and  one  by 
Elizabeth. 

Mary  died  in  1827,  Ann  in  1835,  and  Elizabeth  in  1855. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  death  oi  Elizabeth,  the  testator's  residuary  per- 
sonal estate  became  divisible  among  the  grandchildren  per 
stirpes,  or  per  capita. 


Mr.  Currey,  for  the  only  child  of  EUzabeth,  contended, 
that  the  property  was  divisible  per  stirpes,  and  that  his 
client  was  entitled  to  one-third,  and  not  merely  to  one- 
twelfUi.  It  was  true,  that  the  gifi^  of  the  capital  was 
in  terms  which,  taken  alone,  would  require  a  distribution 
per  capita;  but  the  cases  shewed,  that  this  mode  of  con- 
struction would  ''  yield  to  a  very  faint  glimpse  of  a  different 
intention  in  the  context"  of  the  will  (a).  And  here,  there 
was  evidence  of  such  intention  in  the  circumstance,  that  the 
annual  income  of  each  daughter's  share  was  directed,  after 
her  death,  and  until  the  distribution  of  the  capital,  to  be 
applied  towards  the  maintenance,  education,  and  advance- 
ment in  life  of  her  child  or  children.      In  Brett  v.  Hor- 


Argument. 


(a)  Jarman  on  Wills,  vol.  2,  p.  162. 
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1856. 


Judgment. 


CASES  IK  CHANOEBT. 

maintenance,  education,  and  advancement  in  life,  it  appears 
from  the  will,  that^  previously  to  the  period  fixed  for  distri- 
bution, the  testator  does  not  give  the  whole  of  the  income 
of  any  share  for  the  benefit  of  any  particular  fEunilyj  but 
only  so  much  of  that  income  as  the  trustees  may  think 
necessary.  The  result,  therefore,  of  the  entire  will  is  this: 
that  the  whole  of  the  income  is  not  disposed  of  until  the 
death  of  the  surviving  daughter.  No  child  of  any  of  the 
daughters  could  insist  on  receiving  anything,  whether  prin- 
cipal or  interest  **  unapplied  as  aforesaid,"'  until  that  event 


Now,  in  all  the  cases  which  were  cited  in  favour  of  a 
division  per  stirpes,  with  the  exception  of  Brett  v.  Horton, 
and  especially  in  the  case  of  Uwrvt  v.  Doreet,  the  will  con- 
tained expressions  which  pointed,  in  the  opinion  of  the 
Court,  to  a  division  per  stirpes.  Here,  I  find  no  such 
expressions. 

Then,  with  regard  to  Brett  v.  Horton,  the  reasoning  which 
was  founded  <m  that  case  does  not  apply.  If,  upon  the 
death  of  each  of  his  daughters,  the  testator  had  directed  the 
whole  of  the  income  of  her  share  to  be  applied,  until  the 
period  of  distribution,  for  the  benefit  of  her  children,  then 
the  reasoning  founded  upon  Brett  v.  Horton  would  apply. 
But>  here,  he  has  not  given  the  whole.  He  has  given  the 
whole,  or  so  much  of  the  income  as  should  he  thought 
necessary  by  the  trustees — evidently  intending  that  the 
trustees  should  exercise  a  discretion  as  to  the  amount  to  be 
applied  for  the  maintenance,  education,  and  advancement  of 
the  children  of  each  family — ^and  it  is  not  until  after  the 
death  of  his  surviving  daughter  that  he  disposes  of  the  un- 
applied portion  of  that  income. 


This  being  so,  and  the  gift  over  of  the  capital  and  of  the 
interest  **  imapplied  as  afcaresaid''  being  in  terms  which,  taken 
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alone,  would  clearly  have  required  a  division  per  capita^  I 
cannot  hold  that  the  previous  direction  to  the  trustees  to 
apply  per  stirpes  the  whote,  or  so  much  as  they  should  think 
necessary,  of  the  income  of  the  property,  until  the  distribu- 
tion of  the  capital,  affords  ground  for  presuming  that  he 
intended  a  division  per  stirpes  of  the  capital 


1866. 

NOCKOIDB 
V. 

Looks. 
Judgment. 


Besides,  as  it  was  weU  put  by  Mr.  Sweet  in  the  aigu<- 
ment,  if  the  testator  intended  a  division  per  stirpes  of  the 
capital,  why  did  he  postpone  the  division  of  the  fund  till 
the  death  of  his  surviving  daughter?  Why  did  he  not 
leave  the  children  of  each  daughter,  upon  her  death  and 
their  coming  of  age  and  becoming  competent  to  give  receipts, 
at  liberty  to  claim  their  third  part  of  the  fund? 

I  must^  therefore,  hold  that,  upon  the  death  of  the  testa- 
tor's daughter  EUzabeth,  his  residuary  personal  estate  be- 
came divisible  among  the  grandchildren  per  capita;  and  I 
have  the  satisfSeu^on  of  believing  that  this  was,  most  pro- 
bably, the  intention  of  the  testator. 


Decree  accordingly. 
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Nov,  13^. 


Vender  and 
Purchaser — 
Title— Prov- 
ing WiU, 

A  purchaser 
of  real  proper- 
ty, the  title  to 
which  is  deriT- 
ed  under  a 
will,  is  not  en- 
titled to  have 
the  will  esta- 
blished, or  to 
have  the  con- 
currence of 
the  testator^s 
heir  in  the 
conveyance  to 
him,  unless 
some  reason- 
able ground 
exists  for 
doubting  the 
validity  of  the 
will. 


MCCULLOCH  V.  GREGORY. 

1  HIS  cause  now  came  on  upon  objections  to  the  certificate 
of  the  Chief  Clerk,  finding  that  a  good  title  was  made  to ' 
property  purchased  under  a  decree.  The  title  was  derived 
under  the  will  of  one  John  Thompson,  who  died  in  1 843. 
On  Thompson's  death,  three  sheets  of  paper,  purporting  to 
be  his  will,  and  dated  the  5th  of  March,  1843,  were  offered 
for  probate  in  the  Prerogative  Court,  and  opposed  by  the 
late  Mr.  Bama/rd  Gregory,  sus  the  sole  executor  under  a 
former  will,  dated  in  the  previous  month  of  February. 
The  will  of  March,  which  was  an  extraordinary  docimient 
both  in  appearance  and  language,  is  partly  stated  in  a  former 
report  of  this  case,  upon  another  point,  in  1  Kay  &  J.  287. 

The  devise,  which,  it  has  recently  been  held  by  the  Court, 
conferred  on  the  three  M'GuUochs  estates  tail,  was  followed 
by  gifts  of  legacies  and  annuities  contained  in  the  second 
sheet  of  the  will,  on  which  there  were  a  variety  of  oblitera* 
tions,  alterations,  interlineations,  and  erasures.  The  third 
sheet  was  signed  by  the  testator,  and  attested  by  the  wit- 
nesses in  pencil. 

The  M'CuUochs  were  not  originally  parties  to  the  suit  in 
the  Ecclesiastical  Courts  but  the  suit  was  carried  on  between 
Barnard  Gregory  on  the  one  hand,  and  Mrs.  Le  Bas  on  the 
other,  who,  sus  sole  next  of  kin  of  the  testator,  claimed  to  be 
entitled  to  letters  of  administration  with  the  will  of  March 
annexed,  there  being  no  executors  appointed  by  that  will 

Mrs.  Le  Bas  also  claimed  to  be  heiress-at-law  of  the  tes- 
tator. 


In  June,  1846,  the  Judge  of  the  Prerogative  Court  de- 
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cided  in  favour  of  the  will  of  March,  as  contained  in  the 
three  sheets  of  paper  (a) ;  and  against  this  decision  Mi.  Ore- 
gory  presented  his  petition  of  appeal  to  the  Privy  CounciL 
Pending  these  proceedings  in  the  Ecclesiastical  Court  Mr. 
Gregory  and  Mrs.  Le  Baa  intermarried;  whereupon  their 
interests  became  united,  and  the  M'CiUlocha  were  called 
npon  to  "intervene''  in  the  suit,  which  they  did:  and  they 
also  filed  a  bill  in  this  Courts  to  protect  the  personal  estate 
during  the  litigation ;  to  have  it  declared,  so  far  as  the  real 
estate  was  conctmed,  which  was  the  last  will  of  John 
Thompson;  and  to  have  such  will  established,  and  the  trusts 
thereof  carried  into  execution.  Before  any  decree  was  pro- 
nounced, a  compromise  was  entered  into  by  articles  of 
agreement  between  the  parties,  by  the  terms  of  which  Mr. 
and  Mra  Oregory  were  to  pay  the  M'CuUocha  15,000i.,  in 
consideration  of  their  releasing  and  conveying  all  their  es- 
tate and  interest  under  the  will ;  the  15,0002.,  until  paid,  to 
remain  a  charge  on  all  the  real  and  personal  estates  of  the 
testator.  Some  delay  having  arisen  in  pajrment,  further 
proceedings  were  taken  by  the  M'CvUochs  to  realise  their 
charge;  and,  ultimately,  a  sale  of  the  estate  was  directed  by 
a  decree  of  this  Court  in  1852. 
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H'Cdllocb 

V. 

Grioort. 


On  the  delivery  of  the  abstracts,  the  present  purchaser 
insisted  upon  his  right  to  call  upon  Mrs.  Oregory  for  strict 
proof  as  to  her  heirship;  and,  upon  evidence  of  this  being 
ftimished,  objected  that  it  was  deficient  The  Chief  Clerk 
considered  him  entitled  to  the  proof,  and  that  the  evidence 
adduced  was  sufficient^  and  that  a  good  title  was  shewn. 

The  purchaser,  persisting  in  his  objection,  now  brought 
the  matter  before  the  Court  for  decision. 


(a)  See  Qann  v.  Gregory,  3  De  G.,  M'N.  &  O.  777. 
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Arffummt. 


Mr.  WiUcodc,  Q-C.,  and  Mr.  Batten,  for  the  purchaser. 

Mr.Itolt,  Q.  C.,  and  Mr.  W.  P.  Mv/rray,  for  the  partiee 
having  the  conduct  of  the  sale,  urged,  that  the  purchaser 
was  not  entitled  to  put  the  vendors  to  proof  of  heirship  at 
all  The  purchase  was  strictly  of  property  derived  under 
the  will;  and  it  would  he  introducing  a  mischievous  and 
inconvenient  practice,  if  a  purchaser  were  to  be  at  liberty 
to  insist  on  every  will  being  established  against  the  heir. 
The  cases  in  which  it  had  been  done,  at,  the  instance  of  a 
purchaser,  were  cases  where  there  had  been  actual  litigation 
by  the  heir,  or  notice  given  to  the  purchaser  of  intended 
litigation :  Orove  v.  Bastard  (a),  Oreen  v.  Pvlaford  (b),  Sug- 
den's  Vendors  &  Purchasers,  as  cited  in  the  judgment  inBoyae 
v.  Roashorough  (p).  Here,  there  was  nothing  of  the  kind. 
The  litigation  in  the  Ecclesiastical  Court  was  between  the 
legatees  under  two  different  wills,  and  not  a  dispute  by  next 
of  kin;  and  the  &Lct  of  a  will,  made  since  1838,  being 
admitted  to  probate,  was  always  considered  a  sufficient 
proof  by  conveyancers  of  its  having  been  duly  executed  and 
attested.  The  case  here  was  much  stronger,  because  it  had 
been  admitted  to  probate  after  careful  investigation ;  and  the 
purchaser  had,  therefore,  no  ground  for  his  contention. 


Mr.  WiUcodc,  Q.  C,  in  reply,  argued,  that  the  agreement  it- 
self, on  the  £BK$e  of  it^  shewed  a  dealing  by  the  parties  claiming 
under  the  will  with  the  heir,  and  it  Was  essential,  therefore, 
that  her  title  as  heir  should  be  proved.  The  will,  too,  was  in 
itself  of  so  extraordinary  a  nature,  that  a  purchaser  might 
well  be  excused  for  wishing  to  have  all  chance  of  future 
litigation  removed,  and  his  title  put  on  a  clear  and  satisfac- 
tory footing. 


(a)  2  Ph.  619;  S.  CI,  1  De  G.,  M'N.  &  G. 
(<?)  Kay,  109, 110. 


69.        (6)  2  Bear.  70. 
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Vicb-Chancklloe  Sir  W.  Page  Wood: — 

It  is  quite  clear,  notwithstanding  Orove  v.  Bastard  (a), 
that  a  purchaser  is  not  entitled  in  all  cases,  where  there  is 
no  suspicion  cast  upon  the  will,  to  have  the  concurrence  of 
the  heir  in  the  conveyance  to  him,  or  to  have  the  will  esta- 
blished. Here,  the  only  ground  of  dispute  is  occasioned  by 
the  setting  up  of  a  will  later  than  that  relied  on  by  Mr. 


AH  parties  in  the  agreement  treated  the  will  of  March, 
1M3,  as  valid.    Barnard  Oregory  withdrew  his  claim  un- 
der the  other  will;  and  there  has  never  been  any  dispute 
concerning  its  validity,  except  the  question  whether  the 
earlier  will  was  revoked  by  this  as  a  later  wiU.    Ba/mard 
Oregory,  who  denied  this,  withdrew  from  the  contest    There 
has  been  no  attempt^  on  the  part  of  the  heir*at-law  or  next 
of  kin,  to  set  aside  this  will;  and  I  should  be  obliged,  in 
every  possible  case,  to  hold  that  a  purchaser  could  have 
a  will  proved,  or  demand  the  concurrence  of  the  testator's 
heir  in  the  conveyance  to  him,  if  I  so  decided  hera    That 
wotdd  be  a  most  mischievous  doctrine.  Orove  v.  Ba8ta/rd(a), 
was  a  case  in  which  such  a  degree  of  suspicion  had  been 
created,  that,  seeing  there  was  a  reasonable  ground  for 
disputing  the  will,  it  having  been  prepared  by  a  solicitor  in 
his  own  fSEivour,  and  having  been  disputed,    the  Ck>urt 
thought  the  purchaser  was  entitled  to  have  it  established 
In  this  case,  I  do  not  see  any  such  groimd  for  doubting  the 
validity  of  the  will     The  dispute  here  on  a  former  occasion 
was,  whether  the  will  conferred  such  an  interest  on  the  ven- 
dors as  would  enable  them  to  convey.    That  point  was  de- 
cided in  their  favour.    No  question  has  been  raised  impeach- 
ing the  validity  of  the  instrument  itseli    Barnard  Oregory, 
if  he  ever  disputed  it^  had  withdrawn  from  the  contention; 
and  so  £ir  from  there  being  a  probability  of  such  a  dispute 


(a)  %  Ph.  619. 
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1866.  ^is  litigation  has  been  going  on  for  thirteen  years  without 

^!^^^^^^  any  person  again  raising  the  question.     I  am  therefore  of 

V,  opinion,  that  the  purchaser  is  not  entitled  to  what  he  now 

Gbeoort.  _ 

ask& 

Judgmeni, 


Nov.  \m  db  TURVIN  V.  NEWCOMK 

I7th. 

WiU^Aceu-  Frances    CONYBRS,  by  her  wiU,   dated  in  1826, 

pI^S^  gave  and  devised  her  Essex  estates  to  the  Defendants 

. — r  Richard  Newcome  and  Joseph  Maherly,  and  their  heirs, 

1826,  of  real  in  trust  for  the  testatrix's  great  nephew  James  Michael 

tees,  in  fee,  HomJdn  TuTvm,  then  Jamies  Michael  Hankin,  and  his 

o^foM^e,^'"''  assigns,  for  life;  and  from  and  after  his  decease,  then  in 

and  then  for  trust  for  his  first  and  other  sons  successively  in  tail ;  and 

his  first  and 

other  sons  suo-  for  default  of  such  issue,  in  trust  for  his  daughters  as  tenants 
tS^^vTith  adi-  ^  common  in  tail,  with  cross  remainders  between  them  in 
t^tS^dS^  tail;  and  if  there  should  be  but  one  such  daughter,  then 
ing  the  mino-  in  trust  for  such  Only  surviving  or  only  daughter,  in  tail ; 
tufque^nist,  and  after  a  direction  that  the  person  or  persons  taking  the 
J^jJ^^^I  J^®  rents  and  profits  of  the  said  Essex  estates  should,  within 
vest  and  aocu-    twelve  months  after  attainini?  twenty-one,  take  and  use  the 

mulate  the  ^  "* 

same,  and  to     surname  of  Turvin  after  his  or  their  own  family  surname 

cumuiationB     <»*  sumamos,  the  testatrix  continued  her  will  as  follows: 

trMtsts*^^  "  Provided  also,  and  my  will  ftirther  is,  that,  during  the 

declared  con-    niinority  of  any  person  or  persons  taking  any  estate  or  in- 

ceminflT  the 

real  eetatea:—  terest  in  the  said  farms,  lands,  and  hereditaments,  under 

trust  for  aocu-^  ^^^  limitations  of  this  my  will,  the  rents  and  profits  thereof, 

muUtion  was  qj.  ^f  g^jj^  p^rt  thereof  as  shall  have  become  vested  in  such 
void.  ... 

person  or  persons,  being  a  minor  or  minors  as  aforesaid, 

shall  be  received  by  my  said  trustees,  or  the  survivor  of 

them,  or  the  heirs  or  assigns  of  such  survivor,  and  shall  be 

by  them  or  him   (after  making  all  necessary  allowances 

and  payments  thereout,  and  satisfying  all  expenses  incident 

to  the  said  trust,)  laid  out  and  invested  in  their  or  his 
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names  or  name,  in  the  public  stocks  or  funds,  or  upon  Qo- 
vemment  or  real  securities^  at  interest;  and  the  interest^ 
dividends,  and  yearly  proceeds  thereof  shall  be  from  time  to 
time  invested  in  like  manner,  and  added  to  the  capital;  all 
which  said  stocks,  funds,  and  securities,  and  the  accumula- 
tions thereof,  shall  be  vested  in  the  said  trustees  or  trustee 
and  be  held  by  them  upon  the  same  trusts,  intents,  and 
purposes  as  are  hereinbefore  limited  and  directed  concern- 
ing the  said  fEirms,  lands,  and  hereditaments,  so  far  as  the 
different  nature  of  the  property  will  admits  or  such  of  them 
as  shall  be  then  subsisting,  and  capable  of  taking  effect'' 
And,  afler  various  other  devises  not  affecting  her  Esaex  es- 
tates, the  testatrix  gave  all  the  rest  a:nd  residue  of  her  real 
and  personal  estate  not  thereinbefore  otherwise  disposed  of, 
subject  to  the  payment  of  her  just  debts,  and  funeral  and 
testamentaiy  expenses,  to  her  cousin  Sophia  MiUes,  her 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  nature  and  quality  thereof  respectively;  and  the  testa- 
trix appointed  the  Defendants  her  executors. 


isae. 


She  died  in  1827,  leaving  the  said  J.  M.  H.  Twrvm  sur- 
riving,  and  then  an  in&nt  of  the  age  of  nine  years. 

J.  M.  i/.  Turvi/n,  attained  twenty-one,  and  subsequently 
died,  leaving  the  Plaintiff  his  sole  executrix.  She  filed  this 
bill  against  the  executors  and  trustees  of  the  will,  praying 
a  dedaxation,  that  the  trust  for  aocimiulation  of  the  rents 
and  profits  of  the  Essex  estates,  in  the  said  will  of  Frcmcea 
Conyera,  wss  void;  and  for  payment  to  the  Plaintiff  as  the 
legal  personal  representative  of  the  said  J.  M,  H,  Tui'vin, 
of  the  fund  accumulated. 


Mr.  RoU,  Q.C.,  and  Mr.  Batten,  for  the  Plaintiff: —  Arffument. 

The  direction  to  accumulate  is  void,  because,  if  successive 


V0L.ni. 


K.  J. 
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tenants  in  tail  were  to  die  tmder  age,  it  might  go  on  for 
ever:  MarshaU  v.  HoUoway  (a),  Browne  v.  Stoughton  (b). 

Mr.  Cavms,  Q.  C,  and  Mr.  Fredmg,  for  the  Defendants : — 

The  proviso  is  good,  because  it  can  be  barred  by  any 
tenant  in  tail  [Yice-Chancellob. — ^This  is  a  collateral 
power,  like  a  power  of  sale  vested  in  trustee&]  The  accu- 
mulated fund  is  limited  to  go  as  the  real  estate;  therefore^ 
the  first  tenant  in  tail  would  take  all  the  accumulations 
then  made,  absolutely,  and  it  would  not  extend  beyond  the 
time  sanctioned  by  law.  If  there  should  be  another  infietncy, 
the  trust  for  accumulation  would  be  a  new  one. 

Mr.  fioft,  Q.C.,inreply. 

The  Vice-Chanckllor  reserved  judgment. 


Nov.  i7tk.  Vicb-Chancellor  Sir  W.  Page  Wood  : — 
Judgmeiu.  It  seems  to  me,  that  this  case  has  been  determined  by 
Browne  v.  8toughton(b),  Perhaps,  however,  it  is  somewhat 
less  strong  in  one  respect  In  Browne  v.  Stoughton  the 
legal  estate  was  limited  in  strict  settlement  Here,  the 
legal  estate  is  vested  in  trustees.  It  was  argued,  that  all 
that  is  directed  by  this  testator  is  that  which  the  Court 
would  direct  the  trustees  to  do  during  the  minority  of 
the  parties  who  are  entitled  respectively  to  receive  the 
rents  and  profita  They  are  to  take  what  is  called  the  sur- 
plus after  the  necessary  allowances  and  payments,  whatever 
they  may  be,  and  they  are  directed  to  invest  it;  and  so  far 
I  accede  to  the  argument,  that,  the  property  being  rents, 
this  would  give  absolute  interests  to  those  cestui  que  trusts 
who  are  interested  as  tenants  in  tail.  It  was  then  argued, 
that,  therefore,  the  object  and  destination  of  the  property. 


(a)  2  Swanst  432. 


(6)  14  Sim.  369. 
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wlien  aocumnlated,  would  Ml  within  the  limits  assigned  by 
law;  and  in  that  I  do  not  fcdlow  the  argument  entirely.    It 
is  not  so;  because  there  is  no  doubt  that  here,  although  the 
accumulations  during  his  time  would  belong  to  each  succes- 
siye  tenant  in  tail*  and  would  not  go  oyer  from  one  tenant 
m  tail  to  the  next,  and  the  like,  still  the  trust  is  declared  to 
arise  during  every  successive  tenancy  in  tail,  and,  in  this  re- 
spect, it  is  the  same  as  in  MarehaJl  y.  Hclloway{a)  and  Lord 
Sauihumpton  v.  The  Marquis  of  Hertford  (b).    It  is  true, 
that  the  destination  of  the  money  is  not  carried  over  fr6m  one 
tenant  in  tail  to  the  next,  as  it  was  in  those  cases,  until  some 
texumt  in  tail  attained  majority ;  but  there  is  a  positive  trust 
for  accumulation  fixed  upon  this  property  during  the  whole 
period,  while  the  successive  cestuis  que  trust  are  imder  age; 
and  it  has  been  settled  that  this  exceeds  the  limit  which  the 
lawwill  permit  for  the  duration  of  sudi  a  trust    The  Yice- 
Chancellor,  in  Browne  v.  Stoughtony  observed,  "that  it  did 
not^  in  his  judgment^  depend  upon  what  the  destination  of 
the  fund  was^  but  upon  the  legality  of  the  constitution  of 
the  trust;"  and  the  argument  that  this  is  no  more  than  what 
the  Court  would  order,  has  been  often  used  unsuccessfully. 
Mr.  Justice  BvUer,  in  TheUusaon  v.  Woodford(c),  says,  that 
the  question  of  accumulation  ia  consequential  upon  the  li- 
mitation of  the  property,  that  is  to  say,  is  legal  where  the 
limitation  is  so.    Where  the  limitations  themselves  are  valid, 
the  possibility  that  accumulation  may  result  from  such  legal 
limitation,  by  reason  of  successive  in&ncies  and  the  like, 
which  may  prevent^  for  an  indefinite  period,  the  estate  tail 
from  bong  barred,  is  not  areason  for  holding  that  the  limita- 
tions themselves  are  void     It  is  quite  true,  that,  if  no  such 
provision  as  this  had  been  made,  the  probable  course  of  the 
Court  would  have  been  to  direct  the  trustees  to  do  that  which 
they  are  directed  to  do  by  this  will ;  but  that  would  have 


1806. 


JudgmeiU, 


(a)  2  Swanst  432. 


{b)  2  Ves.  &  B.  64. 

c2 


(e)  4  Vcs.  320-1. 
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Judgment. 


been  by  the  operation  of  the  Court,  acting  upon  the  limita- 
tions which  it  finds  in  the  will,  for  the  benefit  of  the  in£ants 
whose  estates  would  be  properly  limited,  whereas,  here,  the 
testator  himself  affects  to  create  the  trust;  and  following 
the  case  of  Brovme  v.  Stoughton,  I  must  hold  the  trust  so 
created  to  be  void 

The  persons  interested  in  the  fund  are  not  here,  but  it 
seems  that  it  is  a  case  in  which  there  is  actual  authority 
upon  the  subject,  and  it  was  not  necessary  to  call  upon 
those  parties  to  appear.  The  case  has  been  extremely  well 
argued  by  the  counsel  for  the  trustees,  and  of  course  they 
will  be  in  a  position  to  communicate  to  the  cestuis  que  trust 
what  is  the  decision  of  the  Court 


LLOYD  V.  LLOYD. 

Thomas  ROBINSON,  by  his  will,  dated  in  1808,  gave 
and  devised  his  freehold  messuage,  tenement,  or  dwelling- 
hoiise,  with  the  hereditaments  and  appurtenances  thereunto 
belonging,  situate  in  BuU-street,  in  Birmimgham,  to  SoMnud 
Lloyd  and  WiUia/m  Shorthouse,  and  their  heirs,  upon  trust, 
that  they,  and  the  survivor  of  them,  and  his  heirs,  should 
pay  to,  or  permit  the  testator's  daughter  Sarah  Enock^ 
since  deceased,  wife  o{  Robert  Enoch,  since  deceased,  and  her 


24^. 

Btruction— De- 
vise to  CUm, 

A  devise  of 
iHiid  to  trus- 
tees in  fee,  up- 
on trust  to 
pay  the  rents 
to  the  testa- 
tor's daughter 
for  life,  and 
after  her  death 
to  apply  them 

in  the  mainte-   assi^s,  to  receive  and  take  the  rents  and  profits  thereof  for 

nance  of  aU  *^  * 

and  eveij  her  her  life,  for  her  separate  use;  and,  afler  her  decease,  upon 

dreu,  during  trust,  that  they  the  said  trustees,  or  the  survivor  of  them, 

and  when°and  ®^^  ^^  heirs,  should  apply  the  rents,  issues,  and  profits  of 

as  soon  as  all  the  said  premises  for  and  towards  the  maintenance,  educa- 

if  mom  than  '  tion,  and  benefit  of  all  and  every  the  child  and  children  of 

have  attdued  ^  ®^^  daughter  Sarah  Enoch,  during  their  minority,  and 

twenty-one, 

upon  trust  to  sell,  and  to  pay  the  proceeds  of  such  sale  "to  and  amongst  all  and  every  such  dhild 
or  ohildren,  share  and  share  alike  if  more  than  one,  and  if  but  one,  then  the  whole  thereof 
to  such  only  diild:" — Held,  that  one  of  several  children  who  surriTod  the  testator,  having 
died  under  twenty-one,  took  no  share. 
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when  and  as  soon  as  all  such  children,  if  more  than  one, 
should  have  attained  the  age  of  twenty-one  years,  upon  trust 
to  sell  and  dispose  of  the  said  last-mentioned  messuage  or 
dwelling-house  and  premises,  if  it  should  be  thought  right, 
for  the  most  money  and  the  best  price  that  could  or  might 
be  had  or  gotten  for  the  same;  and  the  money  arising 
therefix>m  to  pay  and  apply  to  and  amongst  all  and  every 
such  child  or  children,  share  and  share  alike  if  more  than 
one^  and  if  but  one,  then  the  whole  thereof  to  such  only 
child,  for  his,  her,  or  their  respective  use  and  benefit,  and 
as  his  or  their  own  proper  moneys  absolutely. 


1856. 


SUUemetU, 


There  was  no  gift  over. 

Thomas  Rcbvnsan  died  in  1809 ;  Robert  Enoch,  the  hus- 
band of  the  said  Sarah  Enoch,  died  in  March,  18]  7 ;  Sarah 
Enoch  died  in  October,  1853,  having  had  issue  seven  child- 
ren, and  no  more;  all  of  whom,  with  the  exception  of  two, 
named  respectively  Arthur  Enoch  and  Arthur  Gregory 
Enoch,  lived  to  attain  their  respective  ages  of  twenty-one 
years;  the  said  Arthur  Enoch  and  Arthur  Gregory  Enoch, 
respectively^  died  after  the  decease  of  the  said  Thomas 
Bobmson  the  testator,  but  under  the  age  of  twenty-one 
years. 

A  special  case  was  noW  presented  stating  these  facta 


The  question  for  the  opinion  of  the  Court  was,  whether, 
according  to  the  true  construction  of  the  will  of  the  said 
testator  Thomas  Robinson,  the  Plaintiff,  as  the  legal  per- 
sonal representative  of  the  said  Arthur  Enoch,  deceased, 
and  Arthv/r  Gregory  Enoch,  deceased,  respectively,  took 
any  and  what  shares  and  interests  of  or  in  the  proceeds  to 
arise  from  the  sale  of  the  said  messuage  and  premises  in 
BuOnstreet,  Birmingham;  and  how  and  in  what  shares 
such  proceeds  were  distributable  under  the  said  will 
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1856.  Mr.  RoU,  Q.C.,  and  Mr.  Cole,  for  the  Plaintiff,  the  repre- 

sentative of  the  two  deceased  children: — 

The  deceased  children  took  vested  interesta     All  the 
Argwnemt.     children  were  to  have  the  benefit  of  the  gift  dnring  their 
minorities;   all  are  to  share  when  the  youngest  attains 
twenty-one.    The  construction  mainly  depends  upon  what 
is  the  antecedent  to  the  word  "  such  "  in  the  direction  for 
the  application  of  the  proceeds  of  the  real  estate,  and  the 
only  possible  antecedent  is  *all  the  children,'  there  is  no  other 
class  mentioned.     The  direction  for  the  application  of  the 
rents  meanwhile  assists  this  construction.     [VICE-CHAN- 
CELLOR.— In  that  respect,  the  case  seems  like  Jones  v. 
MackUwain  (a).]    And  Saunders  v.  Vautier(b),  where,  the 
fund  being  separated  and  vested  in  trustees,  upon  trust  to 
accumulate  the  dividends  until  the  legatee  attained  twenty- 
five,  and  then  to  transfer  the  capital  and  accumulations  to 
him,  it  was  held  that  the  gift  was  immediate,  the  enjoyment 
only  being  postponed.    In  Re  Smith's  WiU  (c)  it  was  held, 
that  a  gift  of  a  fund  to  trustees,  with  a  direction  that  they 
should  apply  the  interest  for  the  benefit  of  certain  persons 
during  their  minority,  and  to  divide  the  capital  between 
them  on  the  youngest  attaining  twenty-one,  with  a  gift 
over  of  the  share  of  one  who  dies  before  that  period,  consti- 
tutes a  legacy  debitum  in  prsesenti  solvendum  in  future,  and 
any  of  the  class  attaining  twenty-one  acquires  a  right  to  the 
payment  of  his  share. 

Mr.  Cairns,  Q.  C,  and  Mr.  Hedge,  for  children  who  had 
attained  twenty-one: — 

The  word  "  such"  in  this  gift  must  be  referred  to  children 
who  should  have  attained  twenty-one,  which  is  the  class 
just  before  mentioned.  It  is  clear  that  the  testator  thought 
that  all  would  attain  that  age.    In  Jones  v.  MackUwain(a) 


(a)  1  Bubs.  280.         (6)  Cr.  &  Ph.  240.        (c)  20  Beav.  197. 
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there  was  a  sepaiate  provision  for  the  maintenance  of  each 
child,  just  as  in  JETcm^OTi  y.  Orakami{a).  Re  Smith's 
WUl(J>)  merely  declared  the  right  of  a  child  who  had 
attained  twenty-one.  In  Pa/rker  y.  Sowerby  (c),  land  was 
devised  to  trustees,  with  power  to  let^  and  they  were  directed 
to  pay  a  smaU  annuity  out  of  the  rents,  the  other  part  to 
pay  the  testator's  debts  ;^  and,  after  the  youngest  of  his 
nephews  and  nieces  was  of  age,  to  sell  and  divide  the  pro- 
ceeds equally  amongst  all  the  testator's  nephews  and  nieces, 
and  some,  who  died  under  twenty-one,  were  excluded  from 
sharing.  There  was  not  a  previous  life  estate  in  that  case^ 
but  the  life  estate  here  given  is  not  the  reason  for  delaying  the 
sale.  In  Leemvng  v.  SherraU(d),  Yice-CihanceUor  Wigram, 
observes^  ''the  testator  having  postponed  the  division  of  the 
residue  until  his  youngest  child  attained  twenty-one,  I  think 
no  child  who  did  not  attain  that  age  could  have  been  in- 
tended to  take  a  share  therein." 


1866. 


U&fylMHvlW. 


Mr.  Taylor,  for  parties  in  the  same  interest^  and  for  the 
testator's  heir,  dted  Ford  v.  Ra/idvns  (e)  and  Davits  v. 
Fi8her(J),  the  latter  as  an  authority,  that  a  direction  for 
maintenance,  not  covering  the  whole  period  until  distribu- 
tion, does  not  make  the  gift  vest  at  onca 

Mr.  BoU,  Q.C.,  in  reply. 
Judgment  reserved 


Yice-Chancellor  Sm  W.  Page  Wood  (after  stating 
Uie  words  of  the  will,  and  the  facts  of  the  case,  to  the  effect 
above  given,  continued  as  follows) : — 


I^av.  24M. 
Judgment, 


(a)  6  Yes.  239. 
(6)  80  Beav.  197. 
(c)  1  Drew.  488. 


(d)  S  Hare,  23. 

(e)  1  S.  &  S.  328. 
C/)  5  Beav.  201. 
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1856.  The  question  is,  whether  the  two  children  who  died  un- 

der twentj-one  are  excluded  from  the  benefit  of  this  gift 
As  regards  the  grammatical  construction,  it  reads  as  though 
the  direction  had  been  to  pay  and  apply  the  rents  and  pro- 
fits for  the  benefit  of  all  the  children  during  their  minori- 
ties»  and  until  all  have  attained  twenty-<me,  and  then  to  pay 
and  apply  the  capital  amongst  all  the  children.  I  think 
the  word  "  such"  in  this  will,  would  strictly  apply  to  a  gifl 
of  that  description.  But^  according  to  the  decision  in  Far- 
ker  V.  Sotuerby(a),  the  real  question  is,  whether,  in  a  will 
firamed  in  this  shape,  it  is  intended  that  children  who  die 
under  twenty-one  should  acquire  any  vested  interest  in  the 
property.  I  referred,  during  the  argument,  to  an  authority 
which  seemed  to  justify  that  claim :  JoTiea  v,MacJMwam(b); 
but  there  the  limitation  of  the  rents  and  profits  was  to  each 
of  the  children  respectively,  and  then  there  was  a  gift  to 
them  of  the  capital  at  twenty-one;  and,  therefore,  that  case 
was  brought  within  the  principle  of  Hanson  v.  OTaham(c), 
and  children  who  died  under  twenty-one  were  held  entitled 
to  take. 

Looking  narrowly  at  the  form  of  the  instrument  here,  it 
is  plain  that  no  such  question  arises.  The  rents  and  profits 
are  to  be  applied  for  the  maintenance  of  all  the  childn$n 
"  during  their  minority."  No  doubt  the  testator  contem- 
plated, that  all  the  children  would  live  to  attain  twenty- 
one  ;  and  I  must  consider  what  is  the  true  intent  of  the  gift, 
all  the  circmnstances  of  the  case  and  the  expressions  of  the 
will  being  regarded.  With  respect  to  the  direction  for  the 
application  of  the  rents  and  profits  until  all  attained  twenty- 
one — ^whatever  might  be  the  case  if  one  only  attained 
twenty-one,  while  others  were  under  that  age,  whether  it 
might  then  be  possible  to  extend  the  meaning  of  the  words, 

(a)  1  Drew.  488.  (6)  1  Rubs.  220.  (c)  6  Vee.  239. 
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as  was  done  in  Daviea  v.  Fi8her(a) — it  is  plain  to  xnjmind, 
that  the  testator  nerer  intended  that  those  children  who 
died  under  twenty-one  should  have  such  an  interest  that 
their  executors  should  receive  their  shares  of  the  rents  until 
all  the  diildren  should  have  attained  twenty-onei  There 
are  no  words  to  cany  such  a  gift,  and  nothing  can  be  con- 
ceived further  from  the  intention.  This  view  of  the  case 
takes  it  out  of  the  rule  in  ffcmson  v.  Orcbham  (b),  that 
shares  are  vested  when  all  the  intermediate  interest  and 
pn^ts  are  given  to  the  l^^atees. 
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The  question  remains,  whether  there  is  not  a  good  gift  to 
all  the  children,  when  all  attain  twenty-one.  It  is  important 
to  observe  the  intention.  According  to  Parker  v.  Siywer- 
by  (c),  and  a  dictum  in  Leemvng  v.  Sherratt(d),  where  there 
18  a  gift  of  this  kind,  the  testator  intends  that  the  parties 
who  are  to  take  should  be  those  who  at  the  time  are  found 
in  the  enjoyment  of  the  rents  and  profits — ^those  for  whom 
he  has  provided  until  the  period  of  distribution.  It  is  in- 
consistent to  suppose  that  he  provides  for  one  class  until 
that  period,  and  then  for  another.  The  gift  must  be  read 
as  though  the  testator  had  said,  "  I  intend  this  for  the  bene- 
fit of  all  those  children  who  do  in  fact  attain  twenty-one.  I 
postpone  the  division  until  all  attain  twenty-one;  and  I 
give  the  rents  and  profits  to  them  for  their  maintenance, 
during  their  respective  minorities;  and  the  distribution  is 
to  be  among  those  who  shall  be  receiving  the  rents  and 
profits  when  the  youngest  child  attains  twenty-one." 

Therefore,  the  two  children  who  have  died  under  twenty- 
one  took  no  share. 


(a)  6Beav.  201. 
(6)  6  Yea.  239. 


(c)  1  Drew.  488. 

(d)  2  Hare,  23. 
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Nov.  «A  d;  DONCASTER  v.  DONCASTER 

1th. 

Seuiemeni^      WiLLIAM  THOMPSON,  by  his  will,  dated  in  1812; 

Real  EttaU —  . 

Idmitatum  devised  and  bequeathed  all  his  real  and  personal  estate  to 

ofPe^wn!^  trustees,  upon  trust  to  sell  and  convert  the  same;  and  out 

5^;^  of  the  proceeds  to  pay  his  debts,  funeral,  and  testamentary 

expenses,  and,  after  payment  thereof,  to  invest  the  reddue 

A  aettlement,  Jn  Qovemment  or  real  securities:  and  to  pay  the  income,  or 

on  nuuriage, 

of  real  estate,  a  competent  part  thereof^  in  and  towards  the  maintenance, 
ti^hitended'  education,  and  bringing  up  of  his  daughters  Anna  Mwria 
^^*  ^ndOT^to  ^^^  Ellen,  during  their  respective  minorities,  and  to  accu- 
the  husband  mulate  the  residua  And  as  and  when  his  said  daughters 
after  the  death  should  respectively  attain  the  age  of  twenty-one  years  or  be 
vor^" Sateust    Diarried,  which  should  first  happen,  then  upon  trust  to  pay 

for  and  to  be 

released  and  conyeyed  unto"  the  children,  as  the  parents  or  the  surrivor  should  appomt;  in 
de&ult,  '*  in  trust  for  and  to  be  released  and  conveyed  unto  "  the  children  as  tenants  in  com- 
mon in  tail;  and  in  defisiult  of  issue,  if  the  wife  should  survive  the  husband,  ''  in  trust  for 
and  to  be  released  and  conveyed  unto  "  the  wife,  *'  her  heirs  and  asaigna  for  ever."  By  the 
same  deed,  personal  property  was  assigned  to  the  same  trustees,  upon  trust  to  nay  the  in- 
le  and  prmdpal "  to  such  person  and  persons,  for  such  uses,  ends^  intents,  and  pm 


oome  and  prmcipal  *'  to  sucn  person  and  persons,  for  sucn  uses,  encu^  mtents,  and  purposes* 
and  in  sudi  manner  and  form,  and  subject  to  the  same  powers,  provisoes,  contingendes^ 
declarations,  and  agreements  as  were  thereinbefore  expressed  concerning  the  payment  by 
the  trustees  of  the  rents  and  pvoflts  of  the  said  real  estate  thereby  conveyed,  and  concern- 
ing their  release  and  conveyance  of  the  same,  or  as  near  thereto  as  droumstances  and  the 
nature  of  the  case  would  admit :" — Hdd,  that  this  trust  of  the  personalty  was  not  rendered 
executory  by  reference  to  the  direction  to  release  and  convev  the  real  estate,  such  direction 
being  meAly  superadded  to  a  distinct  declaration  of  trust  of  such  real  estate. 

This  construction  was  not  altered  by  a  proviso  immediately  following  the  limitation  of 
the  personal  estate,  that  the  ultimate  umitation  in  favour  of  the  heirs  of  the  wife  should, 
with  respect  to  the  personal  estate,  be  construed  to  be  for  her  next  of  kin;  the  meaning  of 
such  proviso  being  only,  that  iS,  by  the  fidlure  of  the  preceding  limitations,  the  real  estate 
should  at  any  time  become  vested  in  possession  in  the  heirs  of  the  wife,  the  personalty,  which 
was  settled  upon  corresponding  trusts,  should  belong  to  her  next  of  kin. 

There  was  only  one  child  of  the  marriage,  who  died  an  infimt  in  the  lifetime  of  his  &ther. 
On  the  subsequent  death  of  the  faiYiw^Hdd,  that  such  child  took  an  absolute  interest  in 
the  personalty,  subject  to  open  and  let  in  other  children,  if  any. 

Part  of  the  personal  property  consisted  of  a  share  of  real  estate  under  a  will,  by  which  it 
had  been  devised  in  trust  for  sale;  and  the  settlement  contained  a  power  for  the  trustees, 
with  the  consent  of  the  husband  and  wife,  and  with  the  concurrence  of  the  persons  entitied 
to  the  other  shares  of  this  property,  to  elect  to  take  it  as  real  estate,  and  to  hold  it  upon 
the  trusts  of  the  other  real  estate  contained  in  the  settlement: — Hdd^  that  tiiis  power  did 
not  idter  the  construction  of  the  limitations  of  the  peivonal  estate ;  but  that,  when  the  set- 
tled personal  estate  became  the  absolute  property  of  the  child,  the  power  could  no  longer 
be  exercised. 
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and  divide  the  residue  and  surplus  of  the  said  trust  monej,  ]86e. 
or  otherwise  assign  or  transfer  the  stocks,  funds,  and  securi- 
ties whereon  the  same  might  then  be  invested,  and  also  all 
aocumulationB  in  respect  thereof,  unto  and  between  his  said 
daughters  Arma  Maria  and  EUen,  in  equal  shares  and 
proportions ;  and  he  appointed  his  trustees  executora 

In  March,  1812,  the  testator  died.  Two  of  the  executors 
proved  and  acted,  and  they  converted  the  greater  part  of  the 
estate  of  the  testator;  but  a  messuage  with  the  appurte- 
nances in  Prvace^-^reet,  MaTicheater,  part  of  the  heredita- 
ments devised  in  trust  for  sale,  remained  unsold. 

By  the  settlement  made  previously  to  her  marriage  with 
WiUioTn  Doncaster,  after  reciting  the  aforesaid  fects,  Anna 
Mctria  conveyed  to  WilUa/m,  Edward  TaUerUa  and  John 
Donoaster,  their  heirs  and  assigns,  certain  other  heredita- 
ments; To  hold  the  same,  after  the  solemnisation  of  the 
said  marriage,  unto  the  said  William  Edvxt/rd  TaUcTUa  and 
John  Donoaster,  their  heirs  and  assigns,  for  ever,  upon 
trust  for  Anna  Maria  for  life;  and,  after  her  death,  for 
WiUiaraDoncaster  for  life;  and  from  and  after  the  decease 
of  the  survivor  of  them,  the  said  A.  M.  Doncaster  and  WUr 
liam  Doncaster,  then  "  upon  further  trust  that  they  the 
said  WiUia/m  Edward  TaUenta  and  John  Doncaster,  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  or  the 
trustees  or  trustee  of  the  said  indenture  for  the  time  being, 
should  stand  seised,  possessed  o(  or  entitied  to  the  same, 
in  trust  for  cmd  to  be  released  and  conveyed  unto  all 
and  every  (or  such  one  or  more,  exclusively  of  the  others  or 
other  of  them)  of  the  child  or  children  of  the  said  intended 
marriage,'^  as  the  said  WiOiami  Doncaster  and  Arma 
Mcuria,  or  the  survivor  of  them,  should  appoint;  and  in 
de£Eiult  thereof  or  subject  thereto^  "  in  trust  for  a/nd  to  be 
released  a/nd  conveyed  utUo  all  and  eveiy  the  child  and 
children  of  the  said  intended  marriage,"  and  the  heirs  of 
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1656.        tiieir,  his,  and  her  body,  or  respective  bodies,  to  be  divided 

D    oAsrra     between  or  amongst  them,  in  equal  shares,  as  tenants  in 

V-  common  and  not  as  joint  tenants,  with  cross-remainders 

between  them  in  taiL     And  on  the  death  and  failure  of 

^^^''*"**^'     issue  of  all  the  said  children  except  one,  "  upon  trust  for 
and  to  be  released  amd  conveyed  wnto  such  one  child,  and 
the  heirs  of  his  or  her  body  lawfully  issuing;''  and  in  de- 
fault of  such  issue,  and  in  case  also  that  the  said  Anna 
Maria  should  happen  to  survive  the  said  WiUiam,  Don- 
caster,  "  upon  trust  for  amd  to  be  released  and  conveyed 
wnio  and  to  the  use  of  the  said  A.  M.  Doncaster,  her  heirs 
and  assigns,  for  ever/'    And,  by  the  same  deed,  the  said  A. 
U,  Donoaster  assigned  to  WiUiam,  Edward  TaUents  and 
John  Doncaster,  their  executors,  administrators,  and  as- 
signs, all  that  moiety  or  equal  undivided  half-part  or  share 
of  her  the  said  A.  M.  Doncaster  of  and  in  all  and  singular 
the  moneys  to  arise  from  the  sale  or  disposition  of  the  said 
hereditaments  and  premises,  situate  and  being  in  Pri/aces- 
street,  Ma/nchester,  which  were  late  the  estate  and  inherit- 
ance of  the  said  William  Thompson,  deceased,  and  were  by 
his  said  will  devised  for  sale  as  before  mentioned,  and  which 
then  remained  unsold,  and  other  personal  property  of  the 
said  A.  M.  Donoaster:  To  hold  the  said  last-mentioned 
premises  unto  the  said  William,  Edward  TaJlenta  and  John 
Doncaster,  their  executors,  administrators,  and   assigns, 
upon  trust  to  invest  the  same,  and  to  pay  the  income  there- 
of and  the  rents  and  profits  to  be  received  until  sale  of  the 
said  estates  late  of  the  said  William,  Thompson,  and  also 
the  principal  of  the  same  respectively,  to  such  person  and 
persons,  for  such  uses,  ends,  i/ntents,  and  jmrposes,  and 
i/n  such  ma/n/ner  aaid  form,  and  subject  m  all  respects 
to  such  a/nd  the  sarfve  powers,  provisoes,  contingencies, 
deda/rations,  amd  agreements  as  were  therevmhefore  eoh 
pressed  and  declared  concerning  the  payriMnt  and  ap- 
pUcation  by  them,  (he  said  trustees,  of  the  said  rents  and 
profits  of  the  said  hei'editamients  and  premises,  there- 
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inbefore  Tnentioned  to  be  Oureby  grcmted  cmd  released, 
concerning*  thei/r  release  a/nd  conveycmoe  of  the  eame 
hereditaments  and  premises  respectively,  or  as  near 
thereto  as  ci/rcumstances  amd  the  natv/re  of  the  case  would 
admit.  Provided,  that  the  ultimate  remainder  thereinbe* 
fore  limited  in  fiavour  of  the  right  heirs  of  the  said  A,  M. 
Doncaster,  in  respect  of  a  moiety  of  the  thereinbefore  men- 
tioned hereditaments  and  premises  in  Mandiest&r,  should, 
in  respect  of  and  as  for  and  concerning  the  moiety  of  so 
mucli  of  the  said  trust  moneys  and  premises  thereinbefore 
assigned,  as  should,  at  the  time  of  such  ultimate  remainder, 
be  and  remain  of  the  nature  of  personal  estate,  be  deemed 
and  construed  to  be  for  the  benefit  of  such  person  or  persons 
as  would  have  been  the  next  of  kin  to  the  said  A.  M.  Don- 
caster  according  to  the  Statute  of  Distribution  of  intestates' 
personal  estates,  in  case  she  had  died  unmarried  and  intes- 
tate. And  it  was  thereby  further  declared,  that  if,  at  any 
time  thereafter,  any  of  the  said  hereditaments  in  Princes- 
street,  Btamchester,  late  the  estate  of  the  said  William 
Thompson,  deceased,  should  remain  unsold  under  the  powers 
and  trusts  for  that  purpose  in  his  said  will  contained,  and 
it  should  be  thought  expedient  or  advantageous  by  the 
trustees  of  the  settlement  (with  the  consent  and  approbation 
thereinafter  in  that  behalf  mentioned),  and  the  said  EUen 
Doncaster,  or  the  person  or  persons'  who,  for  the  time  being, 
should  be  entitled  to  her  moiety  of  the  moneys  to  arise  from 
the  sale  of  the  said  hereditaments  in  Princes-street,  Man- 
chester, to  release  and  extinguish  the  said  trust  and  power 
for  sale  created  and  given  by  the  said  will  of  the  said  WUr 
liam  Thompson,  deceased,  as  thereinbefore  mentioned,  and 
to  vest  the  same  real  estates  and  hereditaments,  and  the  fee 
and  inheritance  thereof,  or  so  much  thereof  as  should  then 
remain  unsold  and  undisposed  of  as  thereinbefore  mention* 
ed,  in  them  the  said  trustees  of  the  settlement  for  the  time 
being,  and  the  said  EUen  Doncaster,  or  the  person  or  per- 
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sons  so  to  be  entitled  to  her  moiety  of  the  said  moneys  to 
arise  from  the  sale  thereof,  in  undivided  or  divided  moieties, 
freed  and  discharged  of  and  from  the  said  power  of  sale 
created  by  the  said  will  of  the  said  WilUami  Thompson^ 
and  the  trusts  thereof,  from  all  incumbrances  affecting  the 
same:  then,  and  in  such  case^  it  should  and  might  be  law- 
frd  for  the  trustees  or  trustee  of  the  settlement  for  the  time 
being,  with  the  consent  of  the  said  WiUia/m  Donocuter  and 
A.  M.  DoTvcaster,  or  of  the  survivor  of  them,  testified  in 
writing  under  their,  his,  or  her  hands  and  seals,  or  hand 
and  seal;  and,  after  the  decease  of  such  survivor,  then  of  the 
proper  authority  of  the  said  trustees  for  the  time  being,  to 
release  and  extinguish,  and  to  join  and  concur  with  the  said 
Ellen  Doncaster,  her  heirs,  executors,  administrators,  and  as- 
signs, and  ¥dth  all  and  every  other  necessary  and  proper  par- 
ties, in  releasing  and  extinguishing  the  power  of  sale  created 
by  the  said  will  of  the  said  WHUa/in  Thompson,  and  then 
subsisting,  of  and  concerning  such  and  so  many  of  the  said 
hereditaments  as  should  then  remain  unsold  and  undisposed 
of,  and  all  other  trusts,  powers,  and  authorities  in  the  said 
will  contained,  touching  and  concerning  the  same,  and  by 
the  same  or  any  other  deed  or  deeds,  instrument  or  instru- 
ments, to  accept  and  take  a  conveyance  unto  and  to  the  use 
of  them  the  trustees  or  trustee  of  the  settlement  for  the  time 
being,  and  their  or  his  heirs  and  assigns,  of  one  undivided 
moiety  or  equal  half  part  of  and  in  the  said  hereditaments 
in  Primcea-dreet,  Manchester,  or  so  much  and  so  many  of 
them  as  might  then  remain  unsold  and  imdisposed  of  under 
the  trusts  of  the  said  will  of  the  said  WiUia/m  Thompson, 
freed  and  absolutely  discharged  of  and  from  all  other  charges 
and  incumbrances:  or  otherwise,  it  should  and  might  be 
lawful  to  and  for  the  said  Edward  WUliam  Tallents  and 
John  Doncaster,  or  the  survivor  of  them,  and  the  tnistees 
or  trustee  of  the  said  indenture  for  the  time  being,  by  the 
same  or  any  other  deed  or  deeds,  instrument  or  instruments^ 
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to  accept  and  take  of  a  conveyance  to  them  or  him,  or  their  I86e. 
or  hifl  heirs,  of  a  divided  moiety  of  the  said  hereditaments,  DovoAam 
(free  from  all  incmnfaranoes  as  thereinbefore  mentioned),  D^ji^^ggg^ 
under  and  by  virtue  of  the  power  of  partition  and  division 
thereinbefore  contained;  and  it  was  thereby  further  declar- 
ed and  agreed,  that^  upon  such  conveyances  being  made  to 
them  the  said  trustees  or  trustee  of  the  settlement  for  the 
time  being,  of  the  said  undivided  or  divided  moiety,  as  the 
case  might  be,  of  the  said  hereditaments  in  Princea-street, 
MaTickester,  or  of  any  part  or  parts  thereof  they  and  he 
should  stand  seised  of  or  po^essed  thereof,  as  of  the  nature 
of  real  estate,  To,  for,  and  upon  such  and  the  same  uses, 
trusts,  ^ads,  intents,  and  purposes,  and  with,  under,  and  sub- 
ject to  such  powers,  as  well  of  sale  as  of  exchange  or  parti- 
tion, and  all  other  powers,  provisions,  conditions,  limitations, 
declarations,  and  agreements  as  were  therein  mentioned,  li- 
mited, or  declared  of  and  concerning  the  several  heredita- 
moBts  and  premises  thereby  granted,  or  to,  for,  or  upon  such 
and  so  many  of  them  as  would  be  then  existing  or  capable 
of  taking  effect 

There  was  issue  of  the  marriage  one  child  only,  WiUiam 
Thompson  Doncaater,  who  was  bom  in  October,  1834,  and 
who,  on  his  birth,  became  under  the  settlement  entitled 
as  tenant  in  tail  in  remainder  to  the  said  settled  here- 
ditaments and  premises;  and,  as  the  said  bill  aUeged,  enti- 
tled absolutely  in  remainder  to  one  moiety  of  the  moneys  to 
arise  from  the  sale  of  the  said  hereditaments  and  premises 
in  Prvncea-etreet,  Mcmdieet&r.  This  child  died  shortly  after- 
wards, leaving  his  fatiieT  the  said  WiUiam  Doncaster,  sur- 
viving, who  thereupon,  the  bill  aUeged,  became  entitled  to 
the  interest  of  his  said  child  in  the  said  moneys  to  arise 
from  the  sale  of  the  said  hereditaments  and  premises  in 
Prmcea^reet,  Manchester,  aforesaid. 

The  hereditaments  and  premises  in  Princea-atreel,  Man- 
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1856.  Chester,  were,  in  the  month  of  January,  1846,  sold  for  the 
sum  of  12102.  6052.,  part  of  this,  was  thereupon  paid  into 
the  hands  of  the  trustees  of  the  settlement,  and  was  subse* 
quently  by  them  paid  over  to  A.  M.  Doncaster. 


Statemeni. 


WiUiam  Doncaster,  by  his  will,  dated  the  18th  of  Janu- 
ary, 1849,  devised  and  bequeathed  to  Godfrey  TaUents 
and  Robert  Oriffln  all  his  real  and  personal  estate,  upon 
trust  to  sell,  and  to  pay  and  divide  the  residuary  proceeds 
equally  amongst  the  Plainti£&  in  this  suit;  and  the  testator 
appointed  the  said  Godfrey  TaUeTUa  and  Robert  Griffin 
executors  and  trustees  of  his  will  He  died  on  the  20th  of 
January,  18 1*9,  and  his  will  was  duly  proved  by  the  said 
Godfrey  TaUenta  and  Robert  Griffin,  who  afterwards,  on  the 
9th  day  of  Jime,  1855,  procured  letters  of  administration  to 
the  said  William  Thompson  Doncaster,  the  only  child  of  the 
said  William  Doncaster. 

The  bill  prayed  a  declaration,  that  the  hereditaments  in 
Princes-street,  Manchester,  which,  imder  the  trusts  of  the 
will  of  William  Thoinpson,  were  converted  into  personalty, 
remained  so  converted  under  the  trusts  of  the  settlement  of 
the  20th  day  of  August,  1823.  And  that,  under  the  trusts 
of  the  said  settlement,  the  said  WiUia/m  Thompson  Don- 
caster, deceased,  on  his  birth  became  entitled  to  an  absolute 
vested  interest  in  a  moiety  of  the  moneys  to  arise  from  the 
sale  of  the  said  hereditaments;  and  that  the  same,  on  his 
decease,  became  vested  in  his  father  the  said  WiUiam  Don- 
caster, deceased,  and  passed  by  his  will  to  the  Plaintiflfe ;  and 
that  the  said  Godfrey  Tallents  was  a  trustee  for  the  Plain- 
tiff of  the  moneys  in  his  hands,  which  had  arisen  firom  the 
sale  of  the  said  hereditaments ;  and  also  of  the  said  simi  of 
6052.  so  paid  to  the  said  A.  M.  Doncaster,  as  aforesaid,  sub- 
ject to  the  life  interest  therein  of  the  said  A.  M.  Doncaster; 
and  that  the  said  A,  M.  Doncaster  might  be  decreed  to  re- 
pay the  said  sum  of  6052.  to  the  said  Godfrey  TaUents 
upon  the  trusts  of  the  said  settlement 
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Mr.  RoU,  Q.  C,  and  Mr.  Berkdey,  for  the  Plaintifib. 

Mr.  De  (hx,  (Mr.  Ca/ima,  Q.C.,  with  him),  for  the  Defend- 
ant& 

The  arguments  are  fully  stated  in  the  judgment 

The  cases  cited  were  Foley  v.  BumeU  (a),  Vaughan  v. 
Burslem  (6),  The  Countess  of  Lincoln  v.  The  Duke  ofNevh 
castle  (c),  and  BoydeU  v.  OolighUy  (d). 

[The  Vicb-Chancellor,  at  the  conclusion  of  the  Defend- 
ants' arguments,  said,  that  he  had  a  strong  impression  in 
&vour  of  the  Plaintiflf ;  but  that,  if  upon  consideration  he 
should  think  it  necessary,  he  would  call  for  a  reply  in  a  few 
days.] 
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Vicb-Chancellor  Sir  W.  Page  Wood  (after  shortly    judgmenL 
stating  the  limitations  in  the  settlement  of  the  real  estate^ 
continued  as  follows: — ) 

The  effect  of  these  limitations  is,  that  each  child,  at  its 
birth,  would  take  a  vested  interest  in  tail,  subject  to  be 
devested  or  reduced  by  the  execution  of  the  power,  which 
was  a  power  of  exclusion,  or  by  the  property  being  divided 
into  more  shares,  in  the  event  of  other  children  being  bom. 

This  being  the  limitation  of  tlie  settled  estate,  the  set- 
tlement having  recited,  that  the  fSEither  of  Anna  Maria 
Doncaster  had  directed  certain  estates  at  Manchester 
to  be  sold,  and  the  produce  given  in  moieties  to  her  and 
her  sister,  Arma  Maria  Doncaster,  with  the  concurrence  of 
her  intended  husband,  assigned  the  money  to  be  produced 


(a)  1  R  C.  C.  274. 
(6)  3  B.C.  C.  101. 

VOL.IIL 


(c)  12Ves.218. 

(d)  14  Sim.  327. 
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from  the  sale  to  the  trustees  of  the  settlement,  upon  trust 
to  invest,  and  with  powers  to  vary  the  securities;  "  and  upon 
further  trust  to  pay  the  yearly  and  other  interest,  divi- 
dends, and  proceeds  of  the  whole  of  the  said  moneys,  es- 
tate, and  premises  thereby  assigned,  or  intended  so  to  be, 
and  the  rents  and  profits  to  be  received  until  sale  of  the 
said  estates  late  of  the  said  William  Thompson,  and 
also  pay  and  apply  the  principal  of  the  same  respectively, 
to  such  person  or  persons,  for  such  uses,  ends,  intents,  and 
purposes,  and  in  such  manner  and  form,  and  subject  in  all 
respects  to  such  and  the  same  powers,  provisoes,  contingen- 
cies, declarations,  and  agreements  as  were  thereinbefore 
expressed  and  declared  concerning  .the  payment  and  appli- 
cation by  them  the  said  trustees  of  the  rents  and  profits  of 
the  said  hereditaments  and  premises  thereinbefore  men- 
tioned to  be  thereby  granted  and  released,  concerning  their 
release  and  conveyance  of  the  said  hereditaments  and  pre- 
mises respectively,  or  as  near  thereto  as  circumstances  and 
the  nature  of  the  case  would  admit''  The  omission  of  the 
word  "and"  is  of  no  real  importance  here;  it  should  have 
been,  "  and  concerning  their  release  and  conveyance  of  the 
same  hereditaments  and  premises  respectively.''  It  is  suffi- 
ciently plain  to  enable  me  to  give  the  same  meaning  as 
if  the  word  "  and  "  were  there ;  that  is  to  say,  reddendo  sin- 
gula singulis^  the  corpus  was  to  be  dealt  with  as  the  con- 
veyance was  directed  to  be  made,  and  the  income  was  to  be 
paid  as  the  rents  and  profits  of  the  real  estate.  No  one 
can  doubt  that  there  was  a  clear  and  distinct  settlement  of 
this  personal  property,  by  reference  to  and  upon  the  same 
trusts  as  the  land. 


The  first  objection  raised  was,  that  the  Court,  although  it 
might  have  been  bound  hy  Foley  Y,Bumell{a)  and  Vaugh- 
an  v.  Buralem  (5),  and  that  class  of  cases,  where  there  is  a 


(a)  1  B.  C.  C.  274. 


(6)  3  B.  C.  C.  101. 
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clear  aod  distmct  reference  to  trusts  of  real  estate,  ought  to 
make  a  distinction  where  words  of  conveyanee  occur,  as 
in  every  limitation  of  the  corpus  of  the  estate  here,  "  in  • 
trust  for  and  to  be  released  and  conveyed  unto;^'  and  it  was 
argued,  that  this  was  an  executory  trust,  as  a  conveyance  was 
directed  to  be  made,  and  that^  therefore,  the  Court  was  at 
liberty  to  give  to  the  limitations  a  construction,  which 
would  more  &cilitate  the  presumed  intent  of  the  parties, 
and  was  not  tied  down  so  rigorously  by  the  strict  rule  of 
law,  as  if  it  had  been  simply  a  trust  for  these  parties.  I 
think,  however,  that,  in  this  case,  the  words  ''  to  be  released 
and  conveyed  "  are  by  no  means  indicative  of  an  executory 
trust;  but  they  simply  amount  to  a  direction  that  the  pro- 
perty is  to  be  held  in  trust  for  these  partiea  There  is  a 
p^ectly  clear  limitation  of  the  equitable  interest  in  the  es- 
tate, and  a  mere  direction  superadded,  that  there  shall  be  a 
release  and  conveyance  according  to  the  equitable  interest^ 
and  nothing  which  indicates  any  special  form  or  mode  of 
oonveyanoe ;  and  the  simple  execution  of  the  trust  would  be 
to  clothe  every  person  to  whom  a  distinct  equitable  interest 
is  limited,  with  the  legal  estate  in  that  interest  I  do  not 
think,  therefore,  that  any  reliance  can  be  placed  upon  these 
words  "  to  be  released  and  conveyed."  Then,  if  so,  inde- 
pendently of  the  other  parts  of  the  settlement,  upon  which  I 
must  say  a  word  presently,  the  case  seems  to  me  clearly  to 
fiill  within  the  authority  of  Foley  v.  BwmdL  (a)  and  Vaughan 
Y,Burdem(b),  and  is  distinguishable,  upon  the  very  ground 
on  which  Sir  Edward  Sugden  distinguished  those  cases,  from 
Potts  V.  Potts  (c),  where  he  held  that  a  chattel  interest  in  a 
newspaper  was,  upon  the  death  of  the  tenant  for  life,  to  be 
assigned  to  the  party  who  would  then  be  in  possession  un- 
der the  limitations  of  the  settlement^  and  that  it  did  not  fall 
within  the  cases  of  Foley  v.  BumeU  (a)  and  Vaughan  v. 
BurdemQ));  the  application  of  which  rule,  in  that  case. 


1666. 


Judgment 


(a)  lB.C.a274. 


(6)  3  B.  C.  C.  101. 
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(c)  3  J.  &  L.  353. 
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would  have  carried  it  to  a  deceased  party,  who  had  never 
been  in  possession  of  the  real  estate;  but  he  held  that  ex- 
BoHOASTBR.  P'^ssly  on  the  ground  that  the  conveyancer  had,  in  order  to 
' —  escape  the  doctrine  of  Foley  v.  BuriidL  and  Vaughan  v. 
Buralem,  carefully  avoided  limiting  the  personal  chattels, 
by  reference  to  the  limitation  of  the  real  estate,  which  he 
considered  would  have  been  fatal  to  the  view  he  adopted  in 
his  judgment;  and  had  directed,  in  so  many  words,  not  a 
devolution  of  the  chattel  interest  accordiog  to  the  devolution 
of  the  real  estate,  but  an  assignment  of  the  chattel  interest 
to  the  party  who  should  happen  to  be  in  possession  at  the 
given  time  indicated  by  the  express  words,  namely,  at  the 
death  of  the  tenant  for  life  of  the  real  estate  in  question ; 
and  the  ground  of  that  distinction  is  only  a  corroboration  of 
the  rule  itself. 

Here,  it  seems  to  me,  that  the  limitation  has  been  made 
entirely  with  reference  to  the  limitation  of  the  real  estate ; 
and  that)  therefore,  upon  the  real  estate  becoming  vested  in 
any  child  of  the  tenant  for  life,  (subject,  of  course,  to  its  be- 
ing devested  by  appointment,  or  by  the  birth  of  other  child- 
ren), that  child  would  take  an  absolute  interest  in  the  per- 
sonal chattels. 

It  was  argued,  however,  that  I  might  construe  this  limita- 
tion in  a  different  manner,  not  only  on  account  of  the  words 
"  to  be  released  and  conveyed,"  but  also  from  the  effect  of 
the  proviso  which  next  follows  the  limitation  of  the  personal 
estata  This  is  a  peculiar  clause,  unquestionably,  which 
made  me  take  time  to  consider  the  question ;  and  there  is 
also  something  to  be  suggested  upon  the  form  of  the  power 
given  to  the  trustees,  with  the  consent  of  the  husband 
and  wife  or  the  survivor  of  them,  and  with  the  concur- 
rence of  the  other  parties  who  are  interested  in  the  other 
moiety  of  the  estate  directed  to  be  sold,  to  deal  with  the 
estate  as  real  estate,  following  the  limitations  of  the  set- 
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tiement  as  to  real  estate,  instead  of  treating  it  as  per- 
fiODal  estate.  The  clause  which  immediately  follows  the 
limitation  of  the  personal  estate  draws  the  distinction  taken 
in  Potts  V.  Pott8(a),  which,  though  very  plain,  may  perhaps 
be  considered  somewhat  refined.  [His  Honour  read  the  pro- 
viso.] If  the  words  had  been,  that>  whatever  there  was  in 
the  nature  of  personal  estate,  at  the  time  of  the  vested 
remainder  in  fee  to  Anna  Maria  Doncaeter  taking  effect 
in  possession,  should  be  conveyed  to  the  person  who  then 
would  be  her  next  of  kin,  the  case  would  have  appsoximat- 
ed  much  nearer  to  Potte  v.  Potta  (a).  But  then  there  would 
have  been  this  difficulty,  that  the  limitation  would  have 
been  void,  because  that  ultimate  limitation  to  Anna  Maria 
DoTuxister  in  fee  is  upon  an  indefinite  failure  of  issue,  and 
a  trust  to  assign  personal  estate  upon  an  indefinite  £Edlure 
of  issue  would  be  void  for  remotenesa  I  apprehend  that  the 
real  sense,  and  plain  intent,  from  the  first  words  of  that  limi- 
tation, is  this,  that  if  the  ultimate  remainder  in  fee,  limited 
to  Anna  Maria  DoncaMer,  should  come  into  possession 
owing  to  the  failure  of  the  preceding  series  of  limitations, 
and  if  the  personal  estate,  following  the  devolution  of  the 
real  estate,  should  ever  reach  the  point  (which,  by  the  rule 
of  law  in  Foley  v.  BumeU  (6),  it  never  did),  and  the  language 
of  the  settlement  should  have  to  be  applied  to  such  personal 
estate,  in  order  to  distribute  it  for  the  benefit  of  those 
representing  AnTia  Maria  DoncaMer,  her  next  of  kin  ac- 
cording to  the  statute  were  to  take,  and  not  her  heirs, 
according  to  the  words  of  the  limitation  of  the  real  estata 
It  is  simply  defining  what  meaning  the  word  '  heirs '  shall 
have  in  that  course  of  limitation ;  but  it  does  not  at  all  alter 
the  direction  before  given,  that  the  limitations  of  the  per- 
sonal estate  were  to  follow  those  of  the  real  estate,  as  near 
as  circumstances  would  admit 
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Then,  the  other  point,  which  occasioned  some  little  doubt 
(a)  3  J.  &  L.  353.  (6)  1  B.  C.  C.  274. 
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in  my  mind,  was,  whether  the  power  of  saying  that  the 
real  estate  which  was  to  be  converted  into  personalty  un- 
der the  direction  in  the  father's  will,  should  be  recon- 
verted back  to  realty,  by  the  operation  of  the  consent  of 
the  trustees  acting  with  the  consent  of  the  husband  and 
wife  or  the  survivor,  did  not  also  afford  some  indication 
that  the  whole  matter  was  to  be  kept  in  suspense  until 
the  death  of  the  survivor,  because  there  would  be  this  ap- 
parent inconsistency — ^if,  after  the  death  of  the  husband, 
when  there  could  be  no  longer  any  issue  of  the  marriage, 
and  the  only  child  had  become  absolutely  entitled  to  the 
personalty,  that  interest  on  its  death  had  been  transmitted 
to  those  who  represented  the  child,  the  equitable  interest 
passing  to  those  who  represented  the  &ther, — ^the  settlement 
might  seem  to  contain  a  power  to  change  this  absolute  iu- 
terest  after  the  death  of  the  husband,  by  the  action  of  the 
trustees  with  the  concurrence  of  Anna,  Maria  Doncaster 
the  wife,  and  the  property  might  be  devested  out  of  the 
husband,  in  order  to  place  it  in  the  possession  of  Anna 
Maria  Dcmcaster;  and  it  was  said,  that  this  ought  to  lead 
to  a  different  conclusion  as  to  the  effect  of  the  limitation. 
I  think  the  sounder  view  is  this,  that,  when  once  the  inter- 
est became  vested,  the  power  itself  was  extinct^  and  it  was 
no  longer  possible  for  the  trustees,  with  the  concurrence  of 
Anna  Maria  Donoaeter  alone,  to  alter  or  change  those 
rights  which  had  actually  accrued ;  and  that  this  part  of  the 
case  is  somewhat  analogous  to  that  point  which  has  been 
very  much  discussed,  upon  the  operation  of  general  powers 
in  settlements  where  there  is  a  series  of  limitations  in  tail, 
the  objection  originally  to  those  powers  being,  as  'mWare  v. 
PolhiU  (a), that  they  were  void,  as  tending  to  a  perpetuity; 
and  the  answer  given  to  that  objection,  which  is  now,  I 
think,  held  to  be  the  true  answer,  being,  that^  when  once  the 
estate  is  at  home  in  any  tenant  in  tail,  who,  by  suffering  a 


(a)  11  Vets.  267. 


CASES  IN  CHANCERY. 

reooTery,  or  the  like,  has  acquired  the  absolute  interest,  the 
power  ceases.  It  seems  to  me,  when  once  the  estates  be- 
came vested  in  the  child's  representatives  in  trust  for  the 
&ther's  representatives,  that  this  power  would  be  at  an 
end 

It  was  then  argued,  that  I  ought>  in  this  case,  to  consider 
that  the  property  had  been  actually  reconverted;  I  think 
there  is  not  a  trace  of  that  in  any  part  of  the  case.  [His 
Honour  referred  to  the  facts  relied  on  in  support  of  this  argu- 
ment, which  were  altogether  of  a  special  nature,  and  con- 
tinued:— ] 

The  result  must  be,  that  I  am  compelled  to  hold,  that  this 
property  passed  to  the  child  in  the  manner  I  have  described, 
subject  to  its  being  devested  by  the  birth  of  other  children, 
and  the  exercise  of  the  power  by  the  husband  and  wife,  or 
the  survivor;  and  when  the  father  died,  and  there  was  no 
possibility  of  any  future  children,  then  the  administrator  of 
the  child  became  entitled  to  it,  but  as  a  trustee  for  the 
representatives  of  the  fiather. 

Declare,  that  these  premises  were  converted  into  per- 
sonalty, and  remained  so  converted  under  the  trusts  of  the 
indenture  of  settlement;  and  that,  under  the  trusts  of  the 
settlement,  WiUiam  Doncaeter,  deceased,  on  his  birth,  be- 
came entitled  to  a  vested  interest  in  a  moiety  of  the 
mon^  to  arise  from  the  sale  of  the  said  hereditaments 
and  premises  in  Princes^reet,  Manchester,  subject  to  the 
exercise  of  the  power  of  appointment  among  the  child- 
ren reserved  to  the  husband  and  wife  or  the  survivor  of 
them,  by  the  same  settlement;  and,  on  the  decease  of  the 
said  WiUiam  Doricaster,  the  father  of  the  said  infant^  with- 
out there  having  been  any  other  issue  of  the  marriage,  the 
interest  which  had  so  vested  in  the  said  WUliam  Thxmvpaon 
Doneader  had  become  absolute,  and  is  now  vested  in  the 
Defendant,  the  representative  of  the  child,  in  trust  for  tlie 
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estate  of  WiUAcmi  Doncaeter,  the  father  of  the  said  infEknt, 
and  for  the  parties  interested  in  his  residuary  estate  under 
his  will;  then,  as  to  the  property  disposed  o^  there  must  be 
a  decree  against  Anna  Maria  Doncaster,  to  pay  .to  the 
same  representative  that  6052.,  to  be  held  by  him  upon  the 
same  trusts. 


It  is  not  a  repayment  of  money  paid  by  mistake,  as  sug- 
gested in  the  argument,  but  it  is  a  receipt  of  trust  money, 
with  the  conctirrence  of  the  trustees. 


In  re  the  trusts  OP  DEMSTER  HEMING'S 
DEED; 


17th. 

Tru9tee9—10 
A  11  Ftd.  e. 

Tnisteee,  who 
Ikad  paid  into 
Courfc,  under 
the  Act  10  h, 
11  Vict  c.  96, 
an  alleged  ba- 
knoe,  Uie  title 
to  which  they 
believed  undui- 
puted,^ — the 
party  they  be- 
lieved entitled 
having  previ- 
ously demand- 
ed payment, 
and  offered  a 
disohaige  pro 
tanto:— jy«W, 
not  entitled  to 
eoBta  upon  a 
petition  for 
payment  of 
the  fiind  oui 
of  Court. 


Or  THE  ACT  10  &  11  VICT,  g  »©. 

x5T  a  deed  executed  previously  to  the  month  of  June, 
1856,  real  estate  was  conveyed  by  the  Petitioner  Hem/mg 
to  Biachoff  and  Lief  child,  upon  trust  to  sell,  and  to  stand 
possessed  of  the  moneys  to  arise  from  the  sale,  upon  trust 
for  payment  of  incumbrances  upon  the  estate;  and  as  to 
the  residue  of  such  moneys,  upon  trust  to  re-imburse  them- 
selves all  costs,  charges,  and  expenses  to  be  incurred  by 
them  in  the  execution  of  the  trusts  of  the  deed,  and  subject 
thereto,  in  trust  for  the  Petitioner* 

In  June,  1856,  the  estates  were  sold;  and,  in  the  f(dlow- 
ing  month,  the  trustees  delivered  to  the  Petitioner  a  cash 
account,  shewing  a  balance  due  to  him  of  5592.  18^.  &d. 

The  Petitioner  protested  against  certain  items  in  the 
account^  and  demanded  payment  of  the  balance  shewn  to 
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be  due  to  him,  as  mentioned  above,  offering  to  give  the 
trustees  any  xlischaige  or  acquittance  they  might  require 
for  whatever  balance  they  might  pay  to  him,  but  without 
waimg  his  right  to  impeach  the  accounts.  The  trustees 
declined  to  pay  the  balance,  unless  the  Petitioner  signed  an 
acquittance  in  respect  of  all  demands  against  them  as  trus- 
tee& 
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Subsequently,  the  trustees  paid  into  Courts  under  the 
Act  10  &  11  Vic^  c.  96,  a  sum  of  74ill.  ISa.  6d[.,  stating  by 
their  affidavit^  that  they  were  not  aware  of  any  other  per- 
son than  the  Petitioner  being  entitled  to  the  fund. 

The  petition  prayed  for  payment  of  the  7412. 1 5«.  5d,  to 
the  Petitioner. 


Mr.  Cai/ma,  Q.  C,  and  Mr.  W.  P.  Murray,  for  the  Peti- 
tioner, contended,  that  the  trustees  ought  to  be  ordered  to 
pay  the  costs  of  the  application,  or,  at  all  events,  that  they 
ought  not  to  be  allowed  any  costs.  The  payment  into 
Court  was  unnecessary  and  vexatious.  The  trustees  had 
gained  nothing  by  making  it  except  a  discharge  pro  tanto, 
and  such  a  discharge  had  been  previously  offered  by  the 
Petitioner.  Had  thev  retained  the  money  until  the  Peti- 
tioner agreed  to  settle  the  entire  account^  it  would  have 
been  a  different  case,  but  the  paying  the  money  into  Court 
was  an  abuse  of  the  Act;  and  the  more  so,  as  the  corre- 
spondence shewed  an  intention,  on  the  part  of  the  Peti- 
tioner, to  take  proceedings  to  impeach  the  accounts ; — ^which 
brought  the  case  within  the  principle  of  In  re  Waring  (a). 

[The  Yice-Chancellob  said,  he  had  no  jiuisdiction  un- 
der the  Act  to  make  the  trustees  pay  costs;  and  the  only 


ATffWnCMm 


(a)  16  Jur.  662. 


4& 
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question  upon  which  he  need  hear  their  oounfld  was,  whe- 
ther they  were  to  be  allowed  any  co6t&] 


~\.         Mr.  RoU,  Q.  G,  and  Mr.  Karalake,  for  the  trustees: — 


ms^^IHMvMm 


The  words  of  the  Act  shew  that  the  Legislature  intended 
to  provide  for  all  cases  in  which  trustees  are  desirous  of 
being  relieved ;  and  the  Court  has  been  in  the  habit  of  put- 
tiDg  the  most  liberal  construction  upon  the  words  of  the  Act^ 
not  requiring  trustees  to  suggest  any  reason  for  taking  ad- 
vantage of  its  provisions :  In  re  Croyden'a  Trust  (a).  Here, 
the  trustees  had  a  safBicient  reason  for  the  course  they 
have  taken.  By  adopting  that  course,  they  have  prevented 
the  Petitioner  from  imprudently  instituting  proceedings  for 
taking  an  account;  and  now,  on  the  hearing  of  the  petition, 
they  are  willing  to  submit  to  a  decree  for  an  account,  as 
if  a  suit  had  been  instituted.  Even  if  the  course  they  have 
taken  should  appear  to  the  Court  unnecessaiy,  still  the 
circumstance,  that  they  were  led  to  adopt  that  course  by 
the  advice  of  counsel  of  the  highest  eminence,  would  be  a 
sufficient  reason  for  allowing  them  their  costs  upon  this 
petition. 

Mr.  Cai/mSy  Q.C.,  declined  to  take  a  simple  decree  for  an 
account,  on  the  ground,  that  it  was  necessary  to  make  spe- 
cial charges  as  to  certain  item& 


Judsmmt.     Vicb-Chancellor  Sir  W.  Page  Wood: — 

Of  course  I  cannot  make  a  decree  without  consent,  and, 
therefore,  the  order  will  be  simply  for  payment  of  the  fund 
in  Court  to  the  Petitioner. 


With  regard  to  the  question  of  costs,  although  I  acquit 
(a)  19  L.  J.,  Chanc,  173. 
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the  trufitees  of  all  improper  motiyeB,  they  certainly  made  a 
mistake  in  paying  the  money  into  Court,  as,  by  bo  doing, 
they  obtained  no  better  discharge  than  had  been  previously 
offered  them  by  the  Petitioner.  It  is  an  undoubted  rule, 
that  trustees  cannot  be  called  upon  to  pay  over  a  balance 
until  their  accounts  are  settled ;  but  if  they  choose  to  make 
a  payment  like  the  present,  the  Act  does  not  give  them  a 
release  as  to  their  accounts,  but  only  to  the  extent  of  the 
fund  actually  paid  in;  so  that  these  trustees  have  in  &ct 
gained  nothing  by  the  course  they  have  taken,  while  they 
have  put  the  Petitioner  to  expense  in  getting  the  money  out 
of  Court. 
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HlMINa*8 

Tbubt. 


In  the  case  of  Croyden's  Trust,  there  was  a  dispute  be- 
tween two  parties  as  to  the  title  to  the  fund.  Here,  the 
title  to  the  fund  is  undisputed.  The  trustees,  by  their  own 
affidavit,  filed  on  paying  the  fund  into  Court,  expressly 
state  that  they  are  not  aware  of  any  other  person  than  the 
Petitioner  being  entitled  to  it. 

The  Court  has  no  authority,  under  the  Act^  to  make  the  ^-/^/^c^ 
trustees  pay  costs,  but  they  cannot  be  allowed  any  costs, '^  '^  ^^Tt^-^*.*^', 
except  the  mere  costs  of  paying  the  money  into  Court  "*--'^'    •^•/-^'•^ 
Does  the  Petitioner  object  to  their  being  allowed  those 
costs? 


[Mr.  TT.  P.  MvAray  having  replied  in  the  negative,  an 
order  was  made  for  payment  of  the  fund  to  the  Petitioner; 
and  the  trustees  were  not  allowed  any  costs,  except  those  of 
paying  the  money  into  Court] 
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1656. 

Dec.  mh.  RUMBOLD  u  PORTEATH. 

Production  of    1  HIS  was  a  bill  of  discovery.     It  stated,  that  Oeorge  Lord 

■DociMncnfi 

Affidavit—       RomcUffe,  deceased,  was,  in  his  lifetime,  and  at  the  time  of 

men^Prwe-     ^^  death,  seised  of  or  otherwise  well  entitled  to  certain 

ticeinOhamr    freehold  hereditaments,   situated  in  Certain  parishes  and 

' places  therein  specified,  in  the  counties  of  Nottingham  and 

tho\d?airLw  Leicester;  and  that  he  died  on  the  1st  of  November,  1860, 

idd^^i^on  ^t^^^^  having  ever  had  any  issue;  and  that  the  PlaintiflF 

of  ejectment     and  two  other  persons  were  his  co-heirs  at  law  in  coparce- 

him  fkgainst      nary ;  and  it  stated  the  pedigree  of  their  heirship, 
persons  ii^poe- 
seesion,  clfum- 

ing  as  devisees      The  bill  then  stated,  that  Lord  Randiffe,  some  short 

iori-^SM^     ^^®  before  his  death,  had  executed  a  certain  paper  writing, 

ftod^to,^he.  ^^^  ^®  26th  of  Jime,  1850,  allied  by  the  Defendants  to 

ther  bound  to   be  his  last  will  and  testament^  whereby  he  bequeathed  all 

dooomentsor    his  personal  estate  to  the  Defendant  Harriott  Forteath, 

nuJLe^e usual  absolutely:  and,  that  it  was  alleged  that  the  testator  there- 

•ffidavit  in  an-  ^y  gave  and  devised  all  his  real  estates,  whatsoever  and 
swertoasum-     "^  °  . 

mens  for  pro-    wheresoever,  to  the  said  Harriott  Forteath,  her  heirs  and 

duction  by  the         .  -  •   ^    -i  t^  ^ 

Plaintiff  assigns;  and  appomted  her  sole  executrix. 

The  practice 
on  proceedings 
in  Chambers         That^  on  the  21  st  of  June,  1851,  probate  of  the  said 

side  only  de^^  paper  writing,  as  of  the  last  will  and  testament  of  the  said 

hM^*byooun.  ^*"^^  RomxHAffe,  was  granted  by  the  Prerogative  Court  of 

sel,  the  Judge    the  Archbishop  of  Canterbury  to  the  said  Ha/rriott  FoTr- 

hears  the  argu-  , 

mentinCham-  teothy  as  the  executrix  thereof;  and  that  she  possessed  her- 
dSrTto  be      ^^  ^f  *^®  ^^  ^^^  personal  estate  of  the  said  Lord  Ramr- 

so  represented,  cUffe;  and  that  she  and  her  husband,  the  Defendant  Aleao- 

the  matter  IS  „ 

adjourned  to     ander  Forteatii,  or  one  of  them  in  her  rights  had  ever  since 

Court.  1>^^  and  still  were  in  possession  of  such  real  estates;  and 

that  she  had  also  possessed  herself  of  all  the  title  deeds,  do- 
cuments, evidences,  and  writings  of  and  relating  to  the  said 
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real  estates;  and  that  the  Plaintiff  had  lately  commenced        1856. 
an  action  of  ejectment  against  the  Defendants  Aleceander 
Forteaih  and  Harriott  FortetUh  for  the  recovery  of  the 
possession  of  the  said  real  estates. 


SUUemmi, 


The  bill  then  stated,  that»  at  the  time  of  the  death  of  the 
said  TjoitA  Rfjmdiffe,  there  were  outstanding  terms  for  years 
in  the  said  real  estates,  or  in  some  part  thereof;  and  also 
mortgages  and  other  incumbrances  thereon,  and  leases  there- 
of which  were  still  subsisting;  but  that,  by  reason  of  the 
Defendant  Harriott  Forteath  having  possessed  herself  of 
the  deeds,  documents,  evidences,  and  writings  aforesaid,  the 
Plaintiff  was  imable  to  set  forth  the  particulars  of  such 
terms  of  years,  mortgages,  incumbrances,  and  leases,  or 
any  or  either  of  them;  and  that  the  Defendants  threatened 
and  intended  to  set  up  such  outstanding  terms  of  years, 
mortgages,  and  incumbrances,  and  leases,  or  some  or  one  of 
them,  in  bar  to  the  said  action  of  ejectment;  and  that  the 
Plaintiff  under  the  circumstances  aforesaid,  was  unable  to 
proceed  at  law  for  the  recovery  of  the  possession  of  the  said 
real  estates. 

And  the  bill  prayed  discovery  of  all  and  singular  the 
matters  aforesaid,  to  enable  the  Plaintiff  to  proceed  in  and 
prosecute  his  said  action  of  ejectment:  and  that  the  De- 
fendants might  produce  at  the  trial  of  the  said  action  all 
and  smgular  the  deeds,  documents,  evidences,  and  writings 
of  or  relating  to  the  said  real  estates,  or  any  or  either  of 
them,  or  such  of  them  as  might  be  necessary  for  the  pur- 
poses of  the  trial  of  the  said  action :  and  for  an  injunction 
to  restrain  them  from  setting  up  outstanding  terms,  mort- 
gages, incumbrances,  or  leases,  or  either  of  them. 

The  joint  answer  of  the  Defendants  set  up  the  will. 
They  admitted  the  possession  of  all  such  of  the  title  deeds, 
docoments,  evidences,  and  writings  of  or  relating  to  the  said 
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real  estates  as  were  not  in  the  possession  of  the  mortgagees 
of  the  same  estates — admitted  that  there  were  outstanding 
terms,  but  offered  not  to  set  tip  any  outstanding  term  or 
legal  estate  on  the  trial  of  or  in  bar  to  any  action  of  eject- 
ment by  the  Plaintiff;  and  therefore  submitted  and  insisted, 
that»  having  regard  to  such  offer,  it  was  immaterial  and 
unnecessary  to  state  what  terms,  &c.  there  were  in  particular. 


The  Plaintiff  moved,  in  Chambers,  for  production  of  docu- 
ments. The  Defendants  refused  to  make  the  usual  affida- 
vit   The  motion  was  adjourned  into  Court 


Mr.  Cairns,  Q.  C,  and  Mr.  J.  8.  Moore,  for  the  Plaintiff: — 

The  Defendants  are  bound,  at  least,  to  make  the  affidavit 
If  all  the  story  in  their  answ^  be  true,  they  may  yet  have 
documents  in  their  possession  shewing  that  the  will  was 
obtained  by  fraud.  In  Harrison  v.  SouOicote  (a).  Lord 
HardAmcke  says,  "  Though  an  heir-at-law  is  not  entitled  to 
come  into  this  Court  upon  an  ejectment  bill  for  possession; 
yet  he  is  entitled  to  come  here  to  remote  terms  out  of  the 
'  way,  which  would  otherwise  prevent  his  recovering  posses- 
sion at  law,  and  has  also  a  right  to  another  relief  before  he 
has  established  his  title,  namely,  that  the  deeds  and  writ- 
ings may  be  produced,  and  lodged  in  proper  hands,  for  his 
inspection."  In  Lady  Shaftesbury  v.  ArrowsftnMi  (6),  the 
Lord  Chancellor  says,  **  It  would  be  a  very  delicate  point  to 
order  a  general  inspection  into  all  deeds  and  settlements,  on 
behalf  of  a  person  claiming  in  the  mere  character  of  heir- 
at-law.  I  do  not  find  any  spark  of  equity  upon  which  that 
application  could  be  made  in  this  Court,  and  supported. 
The  title  of  the  heir  is  a  plain  one,  and  it  is  a  legal  title. 
All  the  iaxDjly  deeds  together  would  not  make  his  title 


(a)  I  Atk.  539. 


(6)  4  Ves.  70. 
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better  or  worse.  If  he  cannot  set  aside  the  wiD,  he  has  no- 
thing to  do  with  the  deeds.  He  must  make  out  his  title  at 
law,  unless  there  are  incumbrances  standing  in  the  way 
which  this  Court  would  remove,  in  order  to  his  asserting  his 
hg^  right     There  the  principle  of  equity  interferes." 
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Mr.  WiUcodc,  Q.C.,  and  Mr.  BoUy  Q.C.,  for  the  Defood- 

ants: — 

The  Plaintiff  wants  no  discovery.  The  will  can  be  seen 
by  him  at  Doctors  Commons.  We  admit  that  Lord  RaTi- 
diffe  was  seised  in  fee  of  the  property.  There  is  no  allega- 
tion in  the  bill  impeaching  the  wilL 


Vice-Chancellor  Sie  W.  Page  Wood: — 

It  may  probably  be  of  little  use,  but  I  think  that  the 
common,  affidavit  must  be  mada  It  is  a  very  different 
question,  whether  the  Defendants  will  be  compellable  to 
produce  the  documents  in  their  possession ;  but^  at  present^ 
I  cannot  say  that  there  may  not  be  documents  in  their 
possession  proving  the  Plaintiff's  heirship,  or  in  some  way 
assisting  his  case. 


Judgment. 


Some  discussion  then  took  place  as  to  the  costs  of  the 
summona 

The  Vice-Chance£lor. — ^I  or<kr  now,  that  the  affidavit 
shall  be  made,  and  the  rest  of  the  sunmions  must  stand 
over.  When  it  comes  on  again  in  Chambersf,  I  shall  have 
jurisdiction  there  to  dispose  of  the  costs.  This  argument  is 
merely  heard  here  by  adjournment  from  Chambers.  The 
rule  is,  that,  if  one  side  only  desires  to  be  heard  by  counsel, 
I  hear  the  ai^lication  in  Chambers :  if  both  wish  to  be 
heard  by  counsel,  it  is  adjourned  into  Court;  but  it  is  still 
the  same  proceeding  by  summons. 
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N<n>.  17th. 


itrueUon — 

Clau—DUtri- 

hutioH. 

Bequest  to  /. 
D.  (a  yoonger 
sonofil.  2>.) 
as  soon  as  he 
d&ould  attain 
twenty-one, 
but,  in  case  he 
should  die  be- 
fore attaining 
twenty-one, 
then  to  9ueh  of 
the  other  chU- 
dreno/A.D, 
oMMhvuldalt' 
taintwenUy- 
one.    J,  A 
diedanin&nt: 
^MM,  that 
the  words 
"  Buoh  fto.  as 
should  attain 
twenty-one," 
were  equiva- 
lent to  «at^ 
twenty-one, 
or  "  when  and 
as  they  should 
attain  twenty- 
one,"  and  tbat 
on  /.  I>,*8 
death  the 
share  of  a  child 
who  had  then 
attained  twen- 
ty-one became 
immediately 
payable,  and 
no  after-born 
child  (if  any) 
would  be  enti- 
tled to  a  share 
in  the  fund. 


QILLMAN  V.  DAUNT. 

Frances  QILLMAN,  by  her  wm,  in  I845,  bequeathed 
to  the  Flaintiffi  all  her  stock  in  the  Union  Ba/nk  of  Lon- 
don, upon  trust  to  pay  or  transfer  20002.  thereof  to  John 
Datmt,  a  younger  son  of  the  Defendant  Achillea  Dav/nt, 
as  soon  as  he  should  attain  the  age  of  twenty-one  years ;  but 
in  case  he  should  die  before  attaining  that  age,  then  upon 
trust  to  pay  or  transfer  the  said  principal  sum  of  20002. 
unto  such  of  the  other  children  of  Achillea,  who,  being  a 
son  or  sons,  shoidd  live  to  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  many,  and,  if  more  than  one,  in  equal  shares;  and 
to  apply  the  dividends  and  interest  thereof  for  their,  his,  or 
her  benefit  imtil  payment  to  them,  him,  or  her  of  the  said 
principal  sum  of  20002. 

Tbe  testator  died  in  May,  1846 ;  John  Da/unl  died  in 
November,  1855,  an  infant. 

Achillea  had  issue,  at  the  death  of  John,  nine  children, 
of  whom  one,  viz.  Achillea  the  younger,  had  then  attained 
twenty-ona    The  rest  were  still  infants,  and  unmarried. 


Mr.  Rolt,  Q.  C,  and  Mr.  Boya,  for  the  Plaintiffii,  as  trus- 
tees, submitted,  whether  the  beneficial  interest  in  the  stock 
set  apart  to  answer  the  legacy  of  2000Z.  was  restricted  to 
the  children  in  esse  at  the  death  of  John^  one  of  such 
children  having  then  attained  twenty-one;  or,  whether  after-, 
bom  children  (if  any)  would  be  entitled  to  share  with  them 
in  the  fund. 


CASES  IN  <mANCERY. 

[The  Yick-Changellob. — ^Does  not  WkUbread  v.  Lord 
SL  John  (a)  cover  it  ? 

Mr.  RoU,  Q.  C. — There  the  bequest  was  to  the  children 
when  amd  as  they  shovM  oMain  twerUy-one.     Here,  the     Argummi. 
words  ''such  aa  shall  attain  twenty-one,"  would  seem  to 
indicate  a  class. 

Mliaon  v.  Airey  (6)  was  also  cited. 

Mr.  WiUoock,  Q.C.,  and  Mr.  Renahaw,  for  Achillea  Dav/nt 
the  younger;  and  Mr.  Kenyon  for  the  other  children  of 
AchiUea  the  elder,  were  not  called  upon. 


Vicb-Chancellob  Sib  W.  Page  Wood: — 

I  have  always  taken  the  rule  to  be  as  it  is  stated  by  Mr.  judgmeni^ 
Jarma/riy  thai,  "  where  a  legacy  is  given  to  the  children,  or 
to  all  the  children,  of  J..,  to  he  payable  at  the  age  of  twetUy- 
one,  or  to  Z.  for  life,  and,  after  his  decease,  to  the  children 
of  ^.,  to  he  payable  at  twerUy-one;  and  it  happens  that 
any  child,  in  the  former  case  at  the  death  of  the  testator, 
and  in  the  latter  at  the  death  of  Z,,  has  attained  twenty- 
one,  80  that  his  or  her  share  would  be  inmiediately  payable, 
no  subsequently  bom  child  will  take  "  (e) :  and  for  this  rea- 
son, viz.  that  the  child  who  has  attained  twenty-one  cannot 
be  kept  waiting  for  his  share ;  and  if  you  have  cfece  paid  it 
to  him,  you  cannot  get  it  back. 

I  think  that  the  terms  of  this  bequest^  "  such  as  shall 
attain  twenty-one,"'  amount  to  the  same  thing  as  "  at 
twenty-one,^'  or  "  when  and  as  they  shall  attain  twenty- 
ona" 

I  must  therefore  hold,  that^  on  the  death  of  John,  the 
share  of  AchiUea  the  younger,   who  had  then  attained 

(a)  10  Veg.  152.      (6)  1  Vea.  sen.  111.      (c)  2  Jarm.  on  Wills,  p.  130. 
VOL  in.  E  K.  J. 
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1806.  twenty-one,  became  immediately  payable;  and  that  no  af- 
ter bom  child,  should  there  be  any,  will  be  entitled  to  a 
share  in  the  fund. 

Judgment.        There  must  be  an  order  for  a  sale  of  the  shares,  and  f«r 

payment  of  one-ninth  of  the  proceeds  to  AdiiUea  Daunt 

the  younger. 

Ordered  accordingly. 


BecOth.  VANCE  v.  THE  EAST  LANCASHIRE  RAILWAY 

COMPANY  (a). 

ompany  in-  OY  stat.  9  &  10  Yict.  c.  cccii,  the  Defendants,  the  company, 

"TrfpiriL  ^^^  incorporated  under  the  name  of  «  The  East  Lanoa- 

^ent—Raa-  ehi/re  Railway  Company." 

ay  Company  •'            «-      ^ 
-Application 

}  ParUameiU  The  Plaintiflf  was  a  shareholder  in  the  company. 
'InjtmcUon. 

ithough  it  is  By  stat  9  &  10  Yict.  c.  cccbcxxi,  the  company  were  empow- 

Sr^otoM  ^^  *^  purchase  the  Liverpool,  Ormskirk,  and  Preston  line ; 

f  every  raU-  and  the  purchase  was  effected. 

ray  company,  ^ 
n  complying] 

^ii^'iF  Several  extension  and  amendment  Acts  were  subsequently 

>rder,  to  ap-  passcd  for  the  benefit  of  the  company^  all  of  which  con- 

aent  for*an  tained  the  following  proviso : — "  That  it  shall  not  be  law- 

f^Q^^^^'  fill  fopthe  said  East  Lcmcashire,  out  of  any  money  by  the 

ther  exton-  ^qw  Stating  or  any  other  Act  relating  to  the  said  company 

K>wer8,  they  authorised  to  be  raised  for  the  purpose  of  such  Act  or  Acts, 

teainedfrom  ^  V^J  or  deposit  any  sum  of  money,  which,  by  any  standing 

Lefraying  the  qj^^q^  of  either  house  of  Parliament  now  in  force,  or  hero- 

izpenses  of  ' 

uch  applica.  after  to  be  in  force,  may  be  required  to  be  deposited,  in 

ssets  of  the  respect  of  any  application  to  Parliament  for  the  purpose  of 

romliMreiinK^  obtaining  an  Act  authorising  the  said  company  to  construct 


(a)  £z  relatione  Mr.  Regnier 
W,  Moore,   the   motion  having 


been  heard  by  the  Vioe-Chancel- 
lor  iQ  his  private  room. 
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any  other  railway,  or  execute  any  other  work  or  under-        1806. 
taking/'    Accordingly,  when  further  capital  was  required      "  Vauoe" 
to  be  raised  by  preference  shares,  or  for  any  special  pur-  *• 

poses,  special  powers  and  authorities  were  granted  in  the    Laitcashibs 

suocessiye  subsequent  extension  Acts,  each  of  which  (the         

last  being  the  17  &  18  Vict  c.  civii,  1 864)  contained  a  pro-     Staumem. 
vision  similar  to  the  above;  and  also  that  the  sums  thereby 
authoriaed  to  be  raised  by  shares  or  mortgage  should  be 
applied  only  in  carrying  into  execution  that  Act  and  the 
other  previous  Acts  relating  to  the  company. 

On  the  6th  of  November,  1856,  the  Defendants,  the  di- 
rectors of  the  company,  issued  a  circular  notice,  convening 
an  extraordinary  general  meeting  of  the  company  for  the 
12th  instant^  at  Bury,  for  the  pmrpose,  first,  of  considering 
the  propriety  of  authorising  the  directors  to  apply  to  Par- 
liament, either  alone  or  with  other  persons,  for  a  bill  to 
authorise  the  construction  of  a  new  line  from  Cdne  to  Brad- 
ford, vrith  all  necessary  powers;  and,  secondly^  in  case  such 
application  were  authorised  by  the  meeting,  then  to  consider 
Anther  Hie  best  way  of  raising  the  requisite  capital;  with 
an  address  to  the  shareholders,  signed  by  the  chairman, 
insisting  on  the  loss  which  the  company  suffered  from  the 
want  of  such  a  communication  as  the  proposed  new  line 
would  open  out,  and  the  advantages  offered  thereby;  and 
stating,  that  the  proposed  new  line  would  be  twenty  miles 
in  length,  and  would  yield  an  estimated  profit  of  U,  10a. 
per  cent  on  an  estimated  outlay  of  800,000{. 

On  the  loth  of  November,  advertisements  appeared  in 
the  London  Oaaette  of  that  date,  referring  to  the  new  in- 
tended line,  and  headed  "  Cokie  and  Bradford  Bailway : 
Construction  of  the  railway  by  the  East  La/ncashire,  or  by 
new  company;"  and  proceeding  to  give  notice  of  such  in- 
tended construction. 

e2 
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On  the  12th  of  November  an  extraordinary  general  meet- 
ing of  the  company  was  held,  pursuant  to  the  circular  notice 
of  the  6th  of  November.  The  chairman  moved  the  first 
resolution,  stating,  that  no  other  company  had  been  applied 
to  for  subscriptions  to  the  new  line,  as  the  directors  con- 
ceived it  was  most  for  the  interest  of  this  company  to 
construct  it  as  an  integral  portion  of  their  own  Una  By 
this  resolution,  which  was  carried  almost  unanimously,  the 
directors  were  authorised  to  apply  to  Parliament  for  the 
proposed  bill  The  chairman  then  moved  a  resolution,  which 
was  also  carried  by  a  similar  majority,  and  by  which,  in 
contemplation  of  the  passing  of  the  bill,  the  directors  were 
authorised  to  issue  new  shares  representing  an  additional 
capital  of  800,000?.,  consisting  of  a  51  per  cent  preference 
stock  for  five  years  certain,  with  the  privilege  to  the  hold- 
ers to  convert  it  into  ordinary  stock  of  the  company,  at  par 
in  January,  1862;  but  if  not  then  converted,  the  company 
to  have  a  further  period  of  five  years  to  redeem  the  same. 
The  proposed  new  preference  shares  were  to  be  of  the  nomi- 
nal value  of  252.  each,  and  to  be  offered  first  to  the  existing 
shareholders;  and  a  deposit  of  32.  per  share  was  to  be  paya- 
ble immediately  on  the  allotment  In  case  it  should  be 
necessary  to  reduce  the  nominal  value  of  the  proposed 
new  shares,  such  reduction  was  to  be  made  pro  rata.  In 
case  of  nonpayment  of  such  deposit  on  the  day  appointed, 
the  allotment  was  to  be  cancelled;  and  all  new  shares 
remaining  in  the  hands  of  the  company,  after  the  distribu- 
tion among  the  shareholders  thereby  authorised,  were  to 
be  disposed  of  by  the  directors  for  the  benefit  of  the  com- 
pany, as  the  directors  might  think  fit;  and  all  shareholders 
accepting  the  allotment  of  the  proposed  new  shares  were  to 
execute  such  subscription  contract  as  the  directors  should 
require. 


By  a  letter  of  allotment^  dated  the  17th  of  November, 
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twenty-eeven  new  shares  were  appropriated  to  the  PlaintiJB^        18M. 

and  he  was  directed  to  pay,  on  or  before  the  10th  of  Decern-       Vanob 

her,  81i.,  being  the  deposit  thereon  of  SI.  per  share,  to  the      tm  Eaw 

bankers  of  the  company.  Jjaxcaseibm 

^     ''  Railway  Co. 

On  the  20th  of  November,  the  secretary  of  the  company 
wrote  to  the  Plaintiff,  informing  him,  in  reply  to  an  inquiry 
addressed  to  him  by  the  Plaintiff  on  the  subject^  that  the 
proposed  application  to  Parliament  had  been  advertised; 
and  that,  in  anticipation  of  the  passing  of  the  bill,  the 
directors  intended  to  act  on  the  resolution  of  the  12th  of 
November,  for  raising  the  proposed  capital 

On  the  5th  of  December,  the  Plaintiff  filed  his  bill  against 
the  company  and  its  directors,  praying  for  an  injunction  to 
restrain  the  directors  from  applying  any  of  the  funds  of  the 
company  in  or  towards  survejdng  the  proposed  new  line 
from  Colne  to  Bradford,  or  in  or  towards  the  preparation 
or  promotion  of  any  bill  in  Parliament  for  the  construction 
of  such  new  line;  and  from  issuing,  allotting,  or  keeping  in 
circulation  any  new  preference  shares  for  the  purpose  of 
raising  capital  to  enable  them  to  construct  such  new  pro- 
posed line,  and  to  cancel  any  such  new  preference  shares  as 
might  have  been  already  issued  for  such  purpose;  and  to 
We  any  part  of  the  assets  of  the  company  which  might  have 
been  applied  to  any  such  purposes  replaced  by  the  directors. 

The  secretary  of  the  company  made  an  afiSdavit,  stating, 
that  the  resolution  passed  at  the  meeting  authorising  the 
creation  of  the  51,  per  cent  preference  new  shares,  was  con^ 
sidered  by  the  directors  to  be,  and  that  the  same  was  in 
&ct  prospective,  and  conditional  upon  the  Act  being  ob- 
tained, in  all  the  particulars  of  such  resolution,  except  the 
immediate  raising,  by  subscription,  sufficient  fimds  to  pro- 
vide for  the  parliamentary  deposit  and  preliminary  expenses^ 
and  the  execution  of  the  necessary  subscription  deed;  and 
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further,  that  the  directors  were  not  in  fact  parties  to  the 
arrangement  for  raising  the  said  funds,  otherwise  than  as 
any  of  the  directors  or  shareholders  might  think  fit,  indi- 
vidually, to  become  parties  to  the  subscription  contract; 
and  save  that,  as  the  proposed  new  line  was  to  be  worked  in 
conjunction  with  the  existing  line,  it  was  obviously  neces- 
sary to  obtain  the  sanction  of  the  company,  with  a  view  to 
the  adoption  of  the  new  line  by  the  company:  that  the 
subscribers  to  the  proposed  new  line  were  aware  that  they 
could  not  legally,  at  present,  have  any  claim  on  the  existing 
company,  and  were  subscribing  only  in  expectalbion  of  Par- 
liament granting  the  necessary  powers:  that  the  directors 
had  not  paid,  and  did  not  intend  to  pay,  any  preferential 
interest  or  dividend  in  respect  of  new  shares  allotted  or 
subscribed  for,  until  they  should  have  power  ftom  Parlia- 
ment; that  the  3{.  per  cent  deposit  was  carried  to  a  sepa- 
rate account;  and  that  all  payments  of  the  preliminary 
surveys  and  expenses,  so  far  as  the  same  had  been  dis- 
bursed, had  been  made  out  of  the  funds  so  produced;  that 
the  surveys  had  been  made,  not  as  suggested  in  the  bill,  by 
the  engineer  of  the  existing  company,  but  by  another  engi- 
neer (who  was  named)  and  who  was  not  then,  and  never 
had  been,  a  servant  or  ofBcer  of  the  company ;  and  he  denied 
any  intention  on  the  part  of  the  directors,  as  suggested  in 
the  bill,  of  applying  any  part  of  the  property  of  the  com- 
pany in  payment  of  preliminary  expenses  or  promotion  of 
the  bill  for  the  proposed  new  line. 


The  subscription  contract  of  the  proposed  new  works 
purported  to  be  made  between  the  several  persons  named 
in  the  schedule  thereto  of  the  first  part,  the  East  Lancor 
shire  Railway  Company  of  the  second  part,  and  trustees  of 
the  third  part  It  recited,  that  the  company  had  agreed  to 
apply  to  Parliament  for  powers  to  construct  the  intended  line 
as  part  of  their  own  line,  and  (subject  to  the  approval  of 
Parliament)  to  deem  the  sums  contributed  by  the  subscribers 
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aspait  of  iheirown  capital,  and  (subject  as  aforettid)  to  grant 
to  such  subscribers  such  privileges  as  were  enumerated  in 
the  8sid  second  resolution.  The  deed  then  gave  to  the 
directors  of  the  East  Lcmcashi/re  for  the  time  being  such 
power  to  alter  the  termini  or  intermediate  course  of  the 
proposed  new  line,  and  to  appoint  and  remove  all  engineers, 
&x,  and  other  oflScers,  and  to  make  all  arrangements  which 
they  might  think  proper  with  landowners,  &&,  and  nominate 
the  directors  for  the  time  being  to  be  the  committee  of 
management  of  the  proposed  undertaking,  with  power  to 
name  sub-committees,  and  the  East  Lanoaahi/re  then  cove- 
nanted as  above  recited,  (subject  as  aforesaid). 


1856. 

Vahob 

V. 
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Mr.  R6U,  Q.C.,  and  ISi.  Regnier  W.  Moore,  now  moved 
for  an  injunction : — 

They  denied  the  right  of  the  directors,  under  the  circum- 
stances, to  apply  to  Parliament  at  all  for  the  proposed 
extension.  The  directors  were  trustees  for  the  existing 
company,  and  had  no  right  to  put  that  company,  or  its 
officers,  in  motion  for  such  a  purpose. 

At  all  events^  the  directors  had  not  a  right  to  defray  the 
expenses  of  the  application  to  Parliament,  either  out  of  the 
existing  assets  of  the  company,  or  out  of  the  proceeds  of  new 
shares,  purporting  to  be  shares  of,  and  guaranteed  by,  the 
company. 

They  cited  Cohna/n  v.  Ths  Eastern  Counties  Railway 
Compa/ny  (a)  and  Munt  v.  The  Shrewsbury  and  Chester 
Railway  Company  (6). 

[The  YiCS-CHANCEaLLOR  intimated  his  opinion,  that  the 
directors  were  not  precluded  from  applying  to  Parliament 
for  the  proposed  extension.    Their  power  to  appropriate  the 


ArgummU, 


(a)  10  Beav.  1. 


(6)  13ld.  1. 
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oorporate  funds  for  the  puipoee  of  such  application  was  an« 
other  matter.] 

Mr.  Cai/ma,  Q.C.,  and  Mr.  Bird,  for  the  Defendants: — 

If  it  be  once  admitted,  that  the  directors  have  power  to 
apply  to  Parliament  for  an  Act^  all  incidental  powers  must 
be  inferred,  and,  among  them,  the  power  of  raising  the  requi- 
site funds  in  the  mode  which  the  Plaintiff  seeks  to  restrain. 
If  they  are  to  be  promoters  at  all,  the  directors,  like  any 
other  promoters,  may  acquire  funds,  and  take  charge  of  and 
apply  those  funds  in  any  way  they  find  most  convenient. 
The  proviso  in  the  company's  Acts  against  applying  the 
company's  funds  in  payment  of  deposits,  raises  an  inference 
that^  for  expenses,  other  than  the  deposit^  incident  to 
obtaining  an  Act,  the  funds  may  lawfully  be  applied. 

They  cited  Stevens  v.  The  South  Devon  BaU/voay  Com,- 
pcmy  (a). 

Mr.  EoU,  Q.C.,  in  reply. 


Judgmeni.      ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

I  have  no  doubt  of  the  power  of  an  existing  company  to 
apply  to  Parliament  for  an  extension  of  its  line.  But  it  is 
somewhat  more  than  this,  if  it  applies  the  corporate  funds 
to  that  purpose. 

What  is  called  the  Whamdiffe  Order  (6)  arose  out  of  the 
proceedings  before  a  committee  of  the  Lords  on  the  Stockton 
and  Ddnrlington  Railway  Bill,  one  of  the  first  in  which  I 
was  engaged  when  at  the  bar.  We  succeeded  in  that  case 
notwithstanding  Natuach  v.  Irvmg(c\  on  two  grounds; 


(a)  13  Beav.  48. 
(6)    Standing   Orders  of  the 
House  of  Lords,  clxzzv. 


(c)  Grow  on  Partnership,  p.  398^ 
3rd  edit.;  S.  C,  2  C.  C.  C. 368. 
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firsts  because  that  case  arose  on  a  private  partnership,  not  on        1856. 
an  incorporated  company ;  and  secondly,  because  we  shewed        yaroi 
that  our  application  did  not  involve  necessarily  any  mis-      fp„^i>^„ 
application  of  the  corporate  fimd&    Then  Lord  Wha/nidiffe    Lawoabhm 

proposed  as  a  standing  order  of  the  house,  that»  1)efore  any         

snch  bill  should  pass  the  House  of  Lords  in  future,  three-  •'«*'»«»'• 
fifths  of  the  shareholders  present  at  the  meeting  should 
consent  to  an  application  being  made  for  such  bill  I  think 
no  doubt  has  ever  existed,  since  that  time,  that  it  is  compe- 
tent to  the  directors  to  apply,  from  time  to  time,  to.  extend 
their  line  to  other  purposes  wholly  beyond  that  contem- 
plated by  the  original  Act  of  incorporation,  and  that  no  re- 
sistance of  any  individual  shareholder  is  of  any  avail,  if  the 
consent  has  been  obtained  which  I  have  referred  to. 

It  afterwards  came  to  be  considered  before  this  Court, 
how  £ur  apy  part  of  the  existing  property  of  a  corporation 
could  be  applied  in  payment  either  of  preliminary  expenses, 
or  of  the  expenses  of  passing  a  bill  through  Parliament. 
Mr.  Bvrd  contended,  that  if  it  was  once  admitted  that  the 
directors  had  power  to  come  to  Parliament  for  the  Act»  all 
powers  incidental-  to  that  must  be  inferred.  It  is  quite  dear 
that  this  is  too  large  an  inference;  for  instance,  one  of  the 
most  necessary  consequences  of  applying  for  an  Act,  viz.  the 
incurring  expense,  is  just  what  this  Court  will  not  permit 
If  they  apply  to  Parliament  for  an  Act,  the  Court  will  not 
prevent  them  from  so  doing,  on  the  ground  of  dissenting 
shareholders  objecting  to  it;  but  they  are  not  permitted  to 
apply  any  portion  of  the  funds  towards  any  part  of  the 
expenses  necessary  for  this  new  purpose.  They  cannot 
divert  the  funds  to  any  purpose  other  than  those  sanctioned 
by  the  existing  Act  of  the  corporation. 

On  the  first  ground,  I  should  have  been  quite  content  to 
have  taken  the  affidavit  of  the  secretary,  namely^  that  the 
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directors  had  repaid  whatever  sum,  laige  or  small,  had  been 
expended.  I  take  that  to  be  the  effect  of  the  affidavit^  and 
Mr.  Oai/ma  was  instructed  to  argue  it  in  that  way,  namely, 
that  the  directors  had  taken  some  portion  of  the  money 
under  their  control  as  directors,  for  the  purpose  of  paying 
some  expenses,  which  had  been  incurred  with  reference  to 
these  proceedings ;  but  the  moment  they  conceived  they  were 
lawfully  receiving  sums  under  this  subscription  contract^ 
they  repaid  that  sum ;  and  he  states  positively  that  it  is  not 
their  intention  to  apply  any  moneys  whatever  of  the  com- 
pany towards  the  project  that  they  have  in  hand.  As  £sff  as 
that  alone  is  concerned,  I  should  have  been  content  with 
their  undertaking  that  they  would  in  future  so  act 


But  the  second  question  here  is,  the  effect  of  the  con- 
trivance—I do  not  mean  to  use  that  word  in  any  im- 
proper sense— of  raising  money.  I  do  not  think  this  paz^ 
ticular  mode  of  raising  money  for  the  purpose  of  carrying 
new  plans  of  extension  before  Parliament  has  ever  been 
brought  into  Court  before.  Difficulties  are  always  found, 
no  doubt,  in  providing  funds  for  the  subscription  contract 
Parliament  hacf,  in  this  case,  expressly  said,  what  the  Court 
of  Chancery  said  before,  that  no  part  of  the  funds  of  the 
company  shall  ever  be  applied  towards  the  deposit  for  any 
new  project  for  extension.  Mr.  Bi/rd  argued  thence,  that 
I  was  to  infer  that  Parliament  would  permit  an  application 
of  the  funds  to  anything  new,  except  the  deposit  That 
again  I  think  would  be  too  large  an  inference,  looking  at  the 
decisions  of  this  Court  It  would  allow  an  enormous  ex- 
penditure, both  in  conducting  a  bill  through  Parliament  and 
in  all  the  previous  preliminaiy  acts,  which  I  cannot  con- 
ceive to  be  in  the  contemplation  of  Parliament^  though  not 
positively  prohibited  by  express  enactment  in  the  company's 
own  Act  Then  the  law  remains  as  before,  as  to  whether 
or  not  money  should  be  applied  in  a  new  speculation. 
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With  regard  to  the  plan  devised  here,  the  directors  are  not        1666. 
aathozised  by  the  preliminary  meeting  of  the  shareholders       Yamob 
to  raise  the  fiind^;  they  are  not  directed  to  advertise  the      xtaEUsf 
&ew  undertaking*  or  to  take  such  proceedings  as  they  think    LAHOAsanui 

fit  towards  the  new  undertaking,  and  thereupon  to  collect        

subscriptions  for  that  purposa  It  was  argued,  that^  if  they  *M0mm<» 
might  be  promoters  at  all,  they  mighty  like  any  other  pro- 
moters, acquire  funds,  and  take  charge  of  those  funds,  in 
any  way  which  they  found  most  expedient  But  the  reso- 
latum  which  is  referred  to  as  the  basis  of  all  future  proceed* 
iiigs,  is  this: — "  Thai,  in  contemplation  of  the  passing  of  the 
bill  for  the  construction  of  a  railway  from  Oohie  to  Bradr' 
ford^  this  meeting  doth  authorise  the  directors  to  issue  new 
abares,  representing  an  additional  capital  not  exceeding 
800,0002w,  such  shares  to  be  issued  on  the  terms  and  condi- 
tions hereafter  appearing;"  and  then  it  is  resolved,  that 
those  new  shares  are  to  be  guaranteed  a  dividend  in  prefer- 
ence to  the  ordinary  stock  of  the  company;  and  so  it  goes 
on,  dealing  with  those  shares  as  shares  in  the  existing  com* 
pany,  forming  a  portion  of  the  existing  capital,  and  saying 
what  is  to  be  done  with  them. 

All  this  is  done,  it  is  true,  in  anticipation  of  a  new  Act  of 
Parliament  But  I  apprehend  that  it  was  a  course  of  proceed- 
ing altogether  irregular.  It  may  not  have  been  intended, 
perhapi^sotobe;  but  it  strikes  me  as  being  a  very  irregular 
course  of  proceeding  on  the  part  of  the  directors.  They  are 
not  put  forward  as  the  servants  and  agents  of  the  promoters 
of  the  proposed  new  Une,  and  as  authorised  to  receive  sub- 
scriptions to  that  line,  and  to  engage  in  inducing  parties  so  to 
subscribe,  that  the  Act  to  be  applied  for  shall  enact  that  aU 
the  shareholders  in  the  new  undertaking  shall  be  deemed  to 
be  shareholders  in  the  old  undertaking,  that  the  shares  shall 
form  part  of  the  original  stock,  and  shall  have  a  perferential 
dividend  of  51.  per  cent  That,  as  it  seems  to  me,  would 
have  been  the  regular  and  ordinary  course  of  proceeding.   In 
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adverdsmg  to  the  public  at  lai^ge  that  they  would  become 
ipso  febcto  the  holders  (on  paying  their  deposit)  of  diares  in 
this  new  company,  and  in  simply  telling  them,  you  are  about 
to  apply  for  an  Act,  which  Act  will  give  them  these  prefer- 
ential advantages,  the  subscription  contract  being  in  accord- 
ance therewith, — I  apprehend  that  in  all  this,-  or  in  the  di- 
rectors guaranteeing  that  they  will  apply  for  an  Act  of 
this  special  description,  there  would  be  nothing  wrong.  But 
here  the  mode  in  which  the  thing  is  done  is  in  strict  pursu- 
ance of  the  resolutions,  and  in  strict  accordance  with  them, 
and  that  creates  the  difficulty.  A  letter  is  sent  to  each 
shareholder,  it  being  amongst  other  things  resolved,  that 
the  existmg  shareholders  shall  have  the  preference  as  to 
whether  they  will  take  these  new  shares  or  not  Pursuant  to 
the  resolutions,  the  directors  appropriate  twenty-seven  new 
shares  to  the  Plaintiff  on  his  paying  a  deposit  of  812.  there- 
on. That  is  to  be  paid  into  the  bankers  of  the  company, 
and  then  he  is  to  be  at  liberty  to  sign  the  subscription  con- 
tract The  shares  will  be  guaranteed  a  preferential  divi- 
dend of  il.  per  cent,  and  so  on,  according  to  the  terms  of  the 
resolution. 


It  does  not  seem  to  be  mere  form.  If  I  thought  it  was  a 
mere  form,  I  would  deal  with  it  by  imdertaking  rather  than 
injunction ;  but  it  seems  to  me  to  be  a  matter  of  substance  in 
this  sense, — ^the  directors  agree  to  issue  or  allot  certain  things, 
which  purport  to  be  shares  in  an  existing  company,  or  shares 
giving  to  the  allottees  some  right  and  interest  in  the  exist- 
ing company,  whatever  that  may  be,  "  in  anticipation  of 
the  Act  passing,"  certainly;  but  still  piu'porting  to  make 
them  shareholders  in  this  concern^  which  at  present  does 
not  embrace  the  purpose  contemplated  by  the  CoLv^  and 
Bradford  extension. 


It  may  be  difficult  at  this  moment  to  shew  that  any  posi- 
tive liability  would  be  cast  upon  the  Plaintiff,  or  any  other 
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shareholder  of  the  company,  by  issuing  these  specific  shares; 
bnt  that  is  a  question  which  he  may  fairly  say  is  not  now 
to  be  mooted  If  it  merely  went  to  the  simple  fact  of  hav- 
ing it  announced  in  the  share-market  that  there  were  shares 
of  this  description  (which  is  an  argument  that  I  have  not 
heard,  but  which  occurred  to  my  mind  among  other  argu- 
ments), the  very  fact  of  the  issue  and  existence  of  these 
shares  in  the  market,  treating  them  as  shares  in  the  existing 
company,  of  itself  would  be  sufficient  to  justify  the  Plaintiff 
in  saying,  **  I  will  not  have  my  property  dealt  with  in  this 
way."  But  the  broader  px>und  which  the  Plaintiff  may 
take  is  this — "  I  am  a  shareholder  in  a  company  which  has 
nothing  to  do  with  the  Cohie  and  Bradford  extension;  you 
are  acting  as  directors  of  my  company,  and  you  are  not  to 
put  anybody  in  possession  of  documents,  and  tell  those  per- 
sons, that^  on  the  fisdth  of  those  documents,  they  are  to  be 
treated  as  shareholders  in  my  railway;  and  that  if  a  certain 
Act  of  Parliament  diould  pass  making  them  shareholders  in 
a  certain  other  railway,  then  they  are  to  have  a  considerable 
advantage  over  ma'^ 
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I  do  not  think  that  the  Plaintiff  would  have  any  right  to 
complain  merely  because  such  an  Act  of  Parliament  may  be 
appUed  for.  I  do  not  follow  Mr.  RoU'a  argument  on  that 
point  Directors  have  a  right  to  apply  for  an  extension  of 
every  power  that  Parliament  may  choose  to  give  them,  or 
whatever  Parliament  may  think  expedient  for  the  company, 
on  complying  with  the  Whamdiffe  Order.  But  they  have 
not  a  right  to  issue  anything  purporting  or  pretending  on 
the  face  of  it  to  be  a  share  in  this  existing  company,  which, 
until  Parliament  has  sanctioned  the  measure,  has  nothing 
whatever  to  do  with  the  project  in  hand  for  its  extensioa 


Ihjxttction  to  restrain  the  Defendants,  the  directors,  their  ser- 
▼ants  or  agents,   from  applying,  or  causing  or  permitting  to  be 


Order. 
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applied,  any  of  the  moneys,  fbnds,  or  asBete  of  the  Ecut  ZancaMft 
Bailway  Company,  in  or  towards  the  promoting  of  any  biU  for  a  line 
from  Cdne  to  Bradford;  and  also  from  issaing  or  allotting,  or  per- 
mitting to  be  issued  or  allotted,  any  new  shares  purporting  to  be 
shares  in  the  exlBting  undertaking  of  the  Ecut  Lanca^irej  except  for 
the  purposes  and  under  the  powers  of  any  existing  Act  of  Parliament^ 
and  from  receiving  any  money  in  respect  of  such  allotment. 


Nov.  aCVA  ds 
Dec  2nd. 


AmendmetU — 
OoetiofSwU 
--Orden  of 
1828. 

The  20$.  paid 
by  the  Plaintiff 
to  a  Defend- 
ant who  has 
demurred,  on 
obtaining 
leave  to  amend 
before  the  de- 
murrer has 
been  set  down 
for  aigument, 
covers  all  the 
oosts  of  pre- 
paring and 
filing  such  de- 
murrer.   But 
the  costs  of 


demurrer 
which  was  pre- 
pared but  not 
filed  before 
amendment, 
are  costs  of 
suit. 


BAINBRIGGE  v.  MOSS. 

In  this  case  some  of  the  Defendants  filed  a  demurrer  for 
want  of  parties,  and  for  want  of  equity.  Another  Defend- 
ant prepared  a  demurrer;  but  before  the  former  demurrer 
was  set  down  for  argument,  and  before  the  latter  was  filed, 
the  Plaintiff  obtained  an  order  of  course  to  amend  bis  bill, 
upon  the  terms  of  his  pa3ring  SOa  costs  to  the  Defendants 
who  had  filed  their  demurrer. 

Subsequently,  the  Defendants  who  had  filed  their  demur- 
rer, again  demurred  for  want  of  equity;  and  the  Defendant 
who  had  prepared  but  not  filed  his  demurrer,  also  demurred ; 
and,  upon  argument^  both  these  demurrers  were  allowed, 
with  costs. 

The  bills  of  costs  brought  before  the  Taxing  Master,  in 
addition  to  the  other  costs  of  the  suit,  included  the  costs  of 
preparing  the  two  demurrers  to  the  original  bill,  and  of  fil- 
ing the  one  which  was  filed;  and  to  these  items,  among 
others,  the  Plaintiff  carried  in  written  objections  before  the 
Taxing  Master;  and,  upon  his  overruling  such  objections, 
brought  the  question  before  the  Court,  upon  a  motion  that 
the  Taxing  Master  might  be  directed  to  review  his  cer- 
tificate. 


GASES  IN  CHANCEBT. 

Mr.  Kay,  for  the  motion,  contended,  that  the  eosta  of  the 
demurrer  to  the  original  bill  which  had  been  filed,  had  been 
paid  by  the  20a.  He  referred  to  the  15th  Older  of  the  17th 
of  November,  1635,  made  when  Lord  Coventry  was  Lord 
Keeper,  the  langnage  of  which  seemed  to  support  this 
mm  (a).  The  other  demurrer  had  not  been  filed,  but  tiie 
costs  allowed  for  it  amounted  to  more  than  20a.;  and  it 
would  be  hard  that  the  Plaintiff  should  pay  for  this,  at  any 
rate  more  than  20s. 
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Mr.  GaiT7i8y  Q.  C,  for  the  Defendants  who  had  filed  a 
demurrer  to  the  original  bill,  insisted,  that  the  costs  of  pre- 
paring and  filing  such  demurrer  extra  the  208.  ought  to  be 
allowed  He  compaied  it  to  the  case  of  an  answer  prepared, 
and  rendered  useless  by  amendment^  the  oosts  of  preparing 
which  would  be  costs  of  suit 


(a)  The  Order  is  as  follows: — 
"  If  the  demurrer  be  grounded 
upon  some  error,  alip^  or  mistak- 
ing in  the  bUl,  no  reference 
thereof  for  a  week  after  it 
comes  in ;  but  the  Plaintiff  with- 
out any  motion,  shall  be  pennit- 
ted  of  eourae  to  amend  the  said 
error,  slip,  or  mistaking,  paying 
to  the  Defendant  or  his  attor- 
ney to  his  use  costs,  as  the  Six 
Cleiks  not  towards  the  cause 
ahallthinkfit*.  Bat  if  the  Plain- 


tiff in  that  time  do  not  amend  or 
alter  it,  then,  if  the  Defendant 
doth  nothing  therein  within  a 
week  following,  by  getting  it 
ruled  or  referred,  it  shall  be  dis- 
allowed of  course  without  any 
motion,  as  put  in  for  delay,  and 
the  Defendant  shall  pay  ordinary 
costs.  But  if^  the  Plaintiff  not 
amending  it  as  aforesaid,  it  be 
ruled  against  him  upon  reference 
or  otherwise,  he  shall  pay  the 
ordinary  costs." 


*  To  this  there  is  a  note  in 
Beamed*  Orders,  edit  1810,  as 
follows: — 

^'The  Cnrs.  CSsna  BOS,  recog- 
nises the  rule  laid  down  in  this 
section,  but  fixes  the  costs  at  20«. 
So,  Tnc  Beg.  164,  adding,  'But 
Plaintiff  must  now  move  to 
amend,  and  that  before  the  de- 


murrer is  set  down  to  be  argued, 
otherwise,  he  must  pay  the  oosts 
the  Defendant  has  been  at  in 
getting  the  order  for  setting 
down  demurrer  to  be  argued, 
and  20«.  besides,'  referring  to  1 
Harr.  414  and  Jennings  t.  Pearce, 
1  Ves.jun.44.'* 


Arffummt, 
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TSi.  Webster  for  the  other  Defendant. 

Mr.  Kay  in  reply. 

[The  Yic]&-Chancellor  said  he  would  consult  the  Tax- 
ing Masters  on  the  point] 


Dec  2nd.      ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

Judgment,        The  question  upon  which  I  resCTved  my  judgment  in  this 
case  wa%  how  far  the  costs  of  the  original  demurrer  that  was 
filed  could  be  allowed,  there  having  been  an  amendment  of 
the  bill  before  it  was  set  down,  and  208.  costs  having  been 
then  paid.    The  Taxing  Master  has  certified,  that  the  extra 
costs  of  preparing  and  filing  the  demurrer  were  costs  of 
suit     I  find,  upon  inquiry  of  the  Taxing  Masters,  that  the 
case  is  so  xmusual,  that  only  one  instance  has  been  disco- 
vered, and  in  that  instance  the  claim  to  the  extra  costs  of 
the  demurrer  was  disallowed.     I  think  that  such  extra  costs 
are  not  properly  costs  of  suit ;  because  I  find  that  the  Orders 
of  the  Court,  throughout^  draw  a  distinction  between  them, 
particularly  the  Order  of  Lord  LyndJiurst,  45th  Order  of 
May,  1845,  which  directs,  that  where  a  demurrer  is  allowed, 
the  costs  of  the  suit  shall  be  paid.     The  Taxing  Master,  who 
disallowed  the  extra  costs  in  the  case  I  have  mentioned,  call- 
ed my  attention  to  the  29th  Order  of  1828.    I  confess,  it 
appears  to  me  on  consideration,  although  it  seems  manifest 
from  the  frame  of  those  Orders,  the  28th,  29th,  30th,  31  st^ 
and  32nd,  to  have  been  the  intention  to  give  full  indemnity 
to  the  demurring  party  when  costs  were  allowed  him,  that 
unfortunately  this  case  does  not  fall  within  them.    I  say  un- 
fortunately, because  I  think  that  justice  demands  that  it 
should  be  otherwise.   The  29th  Order  provides, "  That  where 
the  Plaintiff  is  directed  to  pay  to  the  Defendant  the  costs  of 
the  Bmi,  there  the  costs  occasioned  to  a  Defendant  by  any 
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amendment  of  the  bill,  shall  be  deemed  to  be  part  of  such 
Defiendant's  costs  in  the  cause,  (except  as  to  any  amendment 
which  may  have  been  made  with  special  leave  of  the  Court, 
or  which  shall  appear  to  have  been  rendered  necessary  by 
the  defikolt  of  such  Defendant) ;  but  there  shall  be  deducted 
from  such  costs  any  sum  or  sums  which  may  have  been  paid 
byihePlainti£^  according  to  the  course  of  the  Court,  at  the 
time  of  any  amendment '^ 

That  accounts  for  the  practice  to  which  Mr.  Cairns  re- 
ferred, of  an  amendment  after  a  Defendant  had  prepared  his 
answer,  and  the  costs  of  the  original  answer  being  allowed, 
because  these  are  in  truth  costs  of  suit;  but  it  is  difficult  to 
say,  that  the  costs  incurred  before  amendment  in  preparing 
to  demur,  were  occasioned  by  the  amendment;  they  are 
costs  of  proceedings,  which  were  rendered  useless  by  the 
amendment,  not  ^occasioned  by  it.  There  was  a  purpose  for 
which  those  words  were  inserted.  The  Plaintiff  might  make 
considerable  amendments^  which  would  make  it  necessary  to 
take  out  a  fresh  copy  of  the  bill;  and  the  intention  of  these 
orders  was  to  put  the  party,  who  had  to  receive  20s.  and 
the  other  conventional  payments^  in  the  same  situation  of 
indemnity  as  he  was  in  with  reference  to  the  other  costs  of 
the  suit  I  think  thai  this  particular  case  has  been  over- 
looked, and  I  am  obliged  to  disaUow  the  extra  costs  of  the 
demurrer  which  was  filed. 

With  respect  to  the  demurrer  which  was  not  filed,  there 
has  been  no  payment  to  the  Defendant  who  was  at  the 
expense  of  preparing  it,  and  I  think  that  the  costs  of  so 
preparing  it  may  be  allowed  to  him. 


voum 


K.  J. 
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Dec.  Wih.  MILLS  v.  THE  MASTER,  WARDENS,  AND  SOCI- 
ETY OF  THE  MYSTERY  OF  BOWYERS,  IN 
THE  CITY  OF  LONDON. 


THE  MASTER  &c.   OF 
YERS,  &c.  V.  MILLS. 


THE  MYSTERY  OF  BOW- 


AfUiratum^  iHE  fint  oauae  was  for  specific  performance  of  an  agree- 
Aw^^Evi^  ment  to  grant  a  lease  for  fourteen  years,  and  for  an  injuno- 
d«i«--a^  _  tion  to  restrain  an  action  of  ejectment  by  the  landlorda 
The  cross  suit  was  to  restrain  breaches  by  the  tenant  of  the 
provisions  of  the  agreement  under  which  he  held. 


udure  Act, 
1854, «.  8. 


By  an  order  in  these  causes,  dated  the  2nd  of  July,  1856, 
Mills  agreeing  to  quit  certain  farms  in  Leicesterdiire^ 


Upon  a  motion 
to  Mt  aside  an 
award,  or  to 
refer  it  back 
to  the  arbitra- 

tore,  the  Court  therein  mentioned,  which  he  held  as  tenant  to  the  Bowytra 

eyidenoe  by      Company,  without  compensation  for  the  termination  of  his 

dant  tenancy,  and  to  pay  the  Company  for  any  damage  done  by 

Fendinff  a  re* 

ferenoetoarbi-  him  to  the  farms,  having  regard  to  his  holding  on  the  four- 
umpb«helda  <^^unM  system  of  husbandry;  and  the  £<n(;y6r«' Company 
tion^ivi^^  agreeing  to  pay  Milla  for  such  tenant's  improvements^  if 
agents  of  one    anv,  as  might  have  been  properly  made  by  him,  and  for  the 

oftheparties:         f  -  x^  j  i      ii  .     i^ 

this  fact  being  value  of  his  growmg  crops,  and  usual  allowances,  to  be 
title pu^sat    ^^^  ^  ^^  ^  between  an  outgoing  and  incoming  tenant, 

the  time,  and 

not  objected  to  by  any  of  them,  and  the  reference  having  proceeded,  and  the  award  having 
been  subseqaently  made  \-^HM,  that  it  was  too  lata  for  either  of  the  parties,  after  the 
award  was  made,  to  object  to  it,  on  the  ground  of  such  communication  between  the  umpire 
and  the  agents  of  one  of  theuL 

The  8th  section  of  the  Common  Law  Procedure  Act,  1854,  does  not  authorise  the  Court  to 
send  back  the  award  for  reconsideration  by  Uie  arbitrators  on  any  ground  except  such  as 
before  that  statute  would  have  induced  it  to  set  aside  the  award,  or  to  trsat  it  as  a  nullity 
in  sn  action  brought  upon  it 

The  object  of  that  section  was,  where  any  error,  fonnal  or  otherwise,  had  occurred  which 
would  vitiate  the  award,  to  enable  the  Court  to  send  it  back,  if  they  thought  fit,  to  the  arbi- 
trators to  correct  such  error,  instead  of  setting  the  award  wholly  aside. 

If  a  mistske  has  been  made  in  the  award,  not  apparent  on  the  face  of  it,  and  such  mistake 
is  admitted  in  an  affidavit  by  the  arbitrators,  such  an  admission  is  sufficient  to  authorise  the 
Court  to  set  aside  the  award  under  the  former  practice,  or  to  refer  it  back  under  that  sta- 
tute. So  also,  if  the  arbitrators  insist  that  they  have  made  no  mistake,  but  state  the  princi- 
ple upon  which  they  made  the  award,  and  the  Coart  is  of  opinion  that  such  principle  is  not 
consistent  with  the  reference. 


SttUemeni. 
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aocordisg  to  the  custom  of  the  counirj,  in  other  respects        18ffC. 
than  such  as  were  provided  for  bj  his  lease :  It  was  ordered,        millb 
by  Qonsenti  that  such  payments  should  be  made  accordingly,    ^^  iABT«» 
and  that  the  amount  thereof  should  be  determined  by  arbi-  ^  or  Sooibtt 
tratiCHi ;  and  two  persons,  named  m  the  order,  were  appomted     r|i^  g^^ 
arbitmtors;  and  it  was  ordered,  that  the  reserved  rent  and        ^*< 
interest,  rates  and  taxes,  apportioned  to  the  day  of  posses- 
sion delivered,  and  the  amount^  if  any,  that  might  be 
awarded  for  any  damage  done  to  the  farms  by  MUle,  and 
any  costs  awarded  to  be  paid  by  him  to  the  company, 
should  be  set  off  against  any  payment  coming  to  him  from 
theoL    And  all  proceedings  in  the  suits  were  stayed,  ex- 
cept the  carrying  out  this  order;  and  liberty  was  given  to 
any  party  to  apply. 

The  arbitrators  met,  chose  an  umpire,  and  one  of  them 
with  the  umpire,  the  other  arbitrator  dissenting,  made  an 
award;  and  thereby  ordered,  that  the  amount  of  the  al- 
lowances and  payments  to  be  paid  by  MUla  to  the  Com- 
pany for  damage  done  to  the  farms  by  Mills,  having  regard 
to  his  holding  under  the  four-course  system,  and,  in  other 
respects,  under  the  terms  of  his  lease,  was  the  sum  of  502. 
And  that  the  amount  of  the  payments  and  allowances  to  be 
paid  to  MilU  by  the  Company  for  the  tenant's  improve- 
ments, crops,  and  usual  allowances,  was  the  sum  of  17762. 
10«.  5d. ;  and  that  each  party  should  pay  their  own  costs 
of  the  arbitration,  and  half  the  costs  of  the  award. 

This  was  a  motion  by  Mills  to  refer  back  to  the  arbitra- 
tors the  question  of  the  value  of  certain  specified  crops  on 
the  ferms,  and  for  a  declaration  that  such  crops  ought  to  be 
estimated  at  their  value  as  growing  crops  at  the  date  of  the 
award;  and,  if  necessary,  that  the  award  might  be  in  part 
or  wholly  set  asida 

Affidavits  were  filed  on  both  sides,  shewing  the  principle 
on  which  the  valuations  had  been  mada     It  is  sufficient  for 

f2 
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1666.        the  present  purpose  to  stat^  that  the  grounds  o{  MiUa's 
vtt.ta        objections  were,  first,  that  the  umpire  had  improperly  held 
ThbMabtbb    coi^^ui^cations  with  some  of  the  agents  of  the  company; 
Ac-of  Sk)ciBTT  and  secondly,  that  the  principle  of  the  valuation  was  wrong, 
Thb  Same     ^<^u^  MiUe  had  been  treated  thereby  as  a  tenant  from  year 
**  to  year  whose  tenancy  would  expire  at  Lady-day,  and,  ac- 

cording to  the  custom  of  the  coimtry  applicable  to  such  a 
tenancy,  he  had  only  been  allowed  in  his  valuation  the 
value  of  the  crops  of  fallow  wheat  as  "  growing  crops,"  and 
for  all  other  crops  only  the  value  of  the  seed  and  labour; 
whereas  Mills  contended,  that  all  the  crops  should  have 
been  valued  as  growing  crops. 

It  appeared,  that  the  umpire  told  the  parties  assembled 
at  the  investigation,  that  he  would  just  go  and  ask  a  ques- 
tion of  the  Company^s  agents,  who  were  then  in  the  neigh- 
bourhood, concerning  the  improvements;  and  that  he  went 
accordingly.  It  was  stated  in  an  afiSdavit,  filed  on  behalf  of 
the  Company,  that  the  answer  to  the  umpire's  inquiry  was, 
that  it  was  the  wish  of  the  Company  that  Mills  should  have 
the  benefit  of  any  doubt  that  might  arise  as  to  any  allow- 
ances to  be  made  to  him. 

As  to  the  valuations,  the  umpire,  by  his  affidavit,  stated, 
that  the  fiarms  had  been  cropped  not  according  to  the  four- 
course  system,  but  contrary  to  it  and  to  good  husbandry,  too 
much  wheat  having  been  sown,  not  sufficient  land  being 
&II0W,  and  no  grass  or  clover  having  been  sown;  whereas, 
one  quarter  of  the  farm  should  have  been  then  laid  down  in 
grass  and  clover ;  and  that  this  coiu^e  of  treatment  had 
caused  great  injury  to  the  farm;  moreover,  Mills  had  not 
provided  sufficient  manure  for  the  land.  And  he  thus  ex- 
plained the  award: — 

For  all  the  com  crops  in  proper  course  of  cultivation,  and 
which  therefore  properly  were  Mills's,  he  was  allowed  the 
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full  value  th^'eo^  deducting  only  the  costs  of  harvesting,         i^^^ 
threshing,  marketing,  and  a  portion  of  the  rent  for  bringing     .  ^"^^^^ 
the  crops  to  maturity.    And  for  the  com  crops  out  of  course  v. 

or  over-cropped,  and  which  he  had  improperly  sown,  I  had  tc  of  Socistt 
regard  to  the  custom  of  the  country,  and  to  the  loss  and  in-    ^'     wiibs. 
jury  occasioned  to  the  farm  by  such  improper  course  of  cul-  o. 

tivation  as  aforesaid,  and  to  the  want  of  proper  clearing  of        

the  land,  and  to  the  expense  of  bringing  the  farms  round  Staiemem. 
again  to  the  proper  course  of  cultivation,  as  well  as  to  the 
seed  and  labour  employed  by  MiUe  on  the  land  which  he 
ought  not  so  to  have  cropped;  and  we  did  not  value  such 
crops  by  reference  to  the  cost  of  seed  and  labour  alone,  apart 
from  such  other  considerations  as  aforesaid;  and  the  said 
mila  was  allowed  for  the  brush  wheats  and  other  crops  so 
out  of  course  as  aforesaid,  and  for  fallows,  a  rebate  of  rent  of 
ample  amount^  as  well  as  full  allowance  for  lime  and  a  pro- 
portion of  the  linseed  oil  cake,  in  addition  to  seed  and 
labour,  to  which  alone,  by  the  custom  of  the  country  under 
similar  circumstances,  he  would  have  been  strictiy  entitied. 
The  loss  and  injury  to  the  fSemns  by  over-cropping  and 
cross-cropping  were,  in  fact,  estimated  and  compensated  for 
in  the  valuation  of  the  crops  of  brush  wheats  barley,  oats, 
beans,  and  tares,  and  no  part  of  the  loss  or  injury  arising 
from  such  causes  was  included  in  the  amount  at  which 
damages,  properly  so  called,  were  valued,  and  which  in- 
cluded only  dilapidations  to  fences  and  buildings,  and  the 
want  of  manure,  occasioned  by  the  neglect  of  the  ssidMiUa 
in  not  converting  last  year's  produce  into  manure. 


Mr.  Caima,  Q.  C,  and  Mr.  BoviU,  for  Mitts.  Argumem. 

Mr.  Rolt,  Q.  C,  and  Mr.  Oreene,  for  the  company,  objected 
to  reading  any  affidavits  to  impeach  the  award,  citing 
Sharman  v.  Bell  (a),  and  PhilUps  v.  Evans  (6). 

(a)6M.&a604.  (6)  12  M.  &  W.  309. 
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1866.  [The  Vicb-Chancellob  referred  to  FvUer  v.  Fewwick  (a) 

^^^^^  and  Hutckimson  v.  Shepperton  (b),  and  said,  that  the  cases 

„     JL'  seemed  to  shew  that  affidayits  were  aUowed  to  be  read  on 

Thv  Mabtib 

ftcorSoouTT  such  applications,  and  that  he  could  not  exclude  them.] 

07  B0W7EBfl» 

Tbs  Saks 


Afffwneni, 


Mr.  OcAma,  Q.C.,  and  Mr.  BovUl:— 

This  award  is  impeached  not  on  account  of  any  mistake 
of  law  or  fact,  but  because  the  arbitrators  have  not  followed 
the  order  of  the  Court  Courts  of  equity  will  set  aside 
awards,  where  there  is  an  obvious  error  of  this  kind,  more 
easily  than  Courts  of  law:  Ruaadl  on  Awards,  p.  304;  Ward 
V.  Dean  (c),  Robaon  v.  RaUston  (cZ).  By  the  Common  Law 
Procedure  Act,  1854,  s.  8,  the  Court  now  has  an  extended 
power  of  setting  aside  awards  (e). 

Then  the  communication  between  the  umpire  and  the 
agents  of  the  Bowyera'  Company  was  improper. 

[The  Vice-Chancellob  intimated  that  he  did  not  re- 
quire to  hear  the  Defendants'  counsel  on  the  last  point.] 

Mr.  Rolt^  Q.C.,  and  Mr.  Greene,  for  the  Company. 
The  reply  was  not  called  for. 


Judgment.      VICB-ChANCELLOB  SiB  W.  PagE  WoOD  :— 

I  regret  to  say,  that  I  think  the  award  must  go  back  to 
the  arbitrators. 


(a)  3  C.  R  706. 

(b)  13  Q.  R  955. 

(c)  3  B.  &  Ad.  234. 
(flO  1  B.  &  Ad.  723. 

(0)  The  terms  of  this  seotion 
are,  "  In  any  case  where  refer- 
ence shall  be  made  to  arbitration 
as  aforesaid,  the  Court  or  a  judge 
shall  have  power  at  any  time. 


and  from  time  to  time,  to  remit 
the  matters  referred,  or  any  or 
either  of  them,  to  the  reconsider- 
ation and  redetermination  of  the 
said  arbitrator,  upon  such  terms, 
as  to  costs  and  otherwise,  as  to 
the  said  Court  or  judge  shall 
seem  proper." 
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I  have  disposed,  without  hearing  Mr.  RoU,  of  the  objeo-        18M. 
tion  to  the  award,  which  depended  upon  the  alle^;ed  com-      "^MnjM^ 
muoications  between  the  umpire  and  some  of  the  agents  of   -      ** 
the  Bowsers'  Company.    It  appears,  that  the  only  commu*  tc  orSooisTT 
nication  that  ever  was  held  between  the  umpire  and  the     ^^  g^^ 
company's  agents,  was  so  held  with  the  full  knowledge  at  *• 

the  time  of  the  PlaintifT  and  his  advisera     His  advisers  at        

least,  if  not  the  Plainti£f  himself  were  perfectly  aware  at  *'**<^0^"*^^- 
the  time  that  the  umpire  was  going  to  see  some  of  the  par- 
ties, and  to  ask  a  certain  question;  and  neither  the  Plaintiff 
nor  his  advisers  made  any  objection.  The  umpire  came 
back,  having  seen  those  persons,  whom,  he  said  openly  be- 
fore all  parties,  he  was  about  to  communicate  with,  and  no 
objection  was  made;  and  I  think  it  is  much  too  late  now  to 
come  forward  and  take  any  objection,  on  that  ground,  to  the 
award.  The  communication,  on  the  part  of  the  company^ 
seems  to  have  been  simply  a  communication  in  favour  of  the 
Pbuntifl^  that  they  wished  every  possible  indulgence  and 
liberality  to  be  shewn  to  him. 

I  accede  to  the  view,  that  it  would  be  a  great  deal 
too  dangerous  to  allow  any  arbitrator,  or  any  umpire^  to 
have  communicationB  with  some  of  the  parties  without 
the  knowledge  of  the  other  parties  to  the  reference,  and 
then  to  say,  that  he  was  not  influenced  by  anything  which 
took  place.  But  in  this  case  it  appears,  that  the  only  thing 
that  took  place  was  one  which  every  person  knew  of  at  the 
time,  and  they  allowed  the  reference  to  proceed  without 
making  any  objection. 

I  come,  then,  to  the  main  part  of  the  case,  which  is  with 
regard  to  the  allq;ed  error  on  the  part  of  the  arbitrators.  I 
confess  I  open  this  award  with  extreme  reluctance,  because 
it  appears  to  me^  that  the  8th  section  of  the  Common  Law 
Prooedure  Act,  1854,  in  no  way  authorises  any  such  course 
of  proceeding  as  that  which  I  understood  was  endeavoured 


HiLU. 
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to  be  pressed  on  the  Court  in  the  argument  of  this  case.    It 
does  not  appear  that  there  is  anything  in  that  statute  that 
-     Z' would  authorise  the  Court  to  send  back  an  award  for  the  re- 

THB  MAflTIB 

fto.  OF  SooiBTT  consideration  of  the  arbitrators,  upon  any  other  grounds  than 
The  Sam*  those  which  have  hitherto  prevailed  to  invalidate  an  award. 
I  apprehend  that  the  8th  section,  if  it  were  supposed  to 
have  any  such  construction,  would  be  the  most  mischievous 
/tk^pmeni.  ^iteraticHi  of  the  law  which  could  be  conceived,  and  would 
have  the  operation  of  entirely  arresting  all  references  to 
arbitration;  for,  who  would  submit  to  these  references,  i^ 
after  the  parties  had  themselves  selected  their  judges,  who 
were  to  make  a  final  award  of  the  matters  in  difference  be- 
tween them,  that  final  award  and  determination  might  be 
opened  upon  every  consideration  which  might  be  stated  as 
to  its  justice  or  expediency  on  the  part  of  any  of  those  who 
had  so  selected  their  tribunal  This  8th  section  is  nothing 
more  or  less,  as  it  appears  to  me,  looking  back  to  the  his- 
tory of  what  took  place  before  the  passing  of  the  Act^  than 
the  introduction  of  a  statutory  enactment  enabling  the 
Court  to  do  that,  which  experience  had  shewn  it  was  conve- 
nient it  should  have  the  power  of  doing,  and  which  had 
frequently  before  been  specially  provided  in  orders  of  refer- 
ence by  the  Court,  and  in  submisions  by  consent  between 
the  parties,  namely,  that  there  should  be  a  special  power  in 
the  Court  to  remit  the  matters  in  question,  or  any  of  them, 
to  the  consideration  of  arbitrators,  rather  than  set  the  whole 
award  aside.  That  was  the  ground  of  this  clause  being  in- 
troduced. Formerly,  the  Court  was  often  put  under  great 
difficulty  in  having  to  do  one  of  two  things,  neither  of 
which  was  consistent  with  the  dignified  administration  of 
justicoL  On  the  one  hand,  the  Court  was  often  put  in  the 
position  of  saying,  there  is  a  great  mistake  in  this  matter — 
or,  we  see  that  there  is  a  very  small  mistake,  perhaps  a 
mistake  in  the  Christian  name  of  the  Plaintiff,  or  some  error 
in  the  heading  of  the  cause,  or  something  of  that  descrip- 
tion— we  have  only  one  course  open  to  us,  we  cannot  correct 
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the  mistake,  or  send  it  back  to  the  arbitrator  to  becorrected        l86e. 
by  him,  he  has  no  authority  over  it»  all  we  can  do  is  to  set        jf^^ 
aside  the  award.     Or,  the  other  course  was,  if  the  Court    ^p^  lug^^ 
conceived  the  award  was  one  which  they  could  not  set  fto.orSooiKrT 
aside,  yet,  still,  upon  an  action  brought  on  the  award,  they     ^^^  ^^^ 
seem  occasionally  to  have  thought  themselves  at  liberty  to  v. 

disregard  the  award  upon  other  grounds  than  those  they        

could  have  acted  upon  when  they  were  applied  to  to  set  it  «*<^^»«»<- 
aside;  and  they  have  thus  allowed  the  award  to  become  in- 
effective. Both  those  courses  were  extremely  objectionable, 
and  this  clause  appears  to  me  intended  solely  for  the  pur- 
pose of  enabling  the  Court,  in  certain  clear  cases  of  mis- 
take, to  act  partially  on  the  award,  and  remit  it^  either  as 
to  the  whole  or  any  part  of  the  matters,  to  the  arbitrator  to 
correct  a  dear  mistake. 

I  do  not  find  among  the  authorities  any  case  in  which  an 
award  has  been  so  dealt  with,  either  before  or  since  the 
statute — ^whether  the  provision  I  have  referred  to  was 
contained  in  the  submission  or  not,  I  do  not  find  any  case 
in  which  the  Court  has  gone  behind  the  award,  except 
where  there  has  been  an  admitted  mistake  on  the  part  of 
the  arbitrators;  and,  when  I  say  admitted  mistake,  if  I  am 
not  in  error,  all  the  authorities  cited  this  morning  are  to 
this  effect,  that  it  must  be  a  mistake  admitted  by  the  arbi-  ' 
tratoTS  themselvea  I  have  not  yet  found  an  authority  in 
which  the  parties  litigant  have  been  allowed  to  go  into  the 
proceedings  of  arbitrators  in  any  other  respect ;  except  it  be 
the  misconduct  of  the  arbitrators  in  dealing  with  the  mat- 
ters submitted  to  their  reference. 

Now,  in  two  cases  cited,  that  of  Robaon  v.  RaUatan  (a) 
and  Hvichinson  v.  Shepperton  (ft),  the  arbitrators  admit- 
ting, by  affidavit,  the  mistake  they  had  made,  the  Court 

(a)  1  R  &  Ad.  723.  (6)  13  Q.  B.  965. 


J^kifHU/tltlll, 
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1856»^      thought  itself  at  liberty,  notwithstanding  some  very  strong 
MiLu        dicta  to  the  contrary  in  some  cases  before  the  Exche- 
Thb  Mastib    quer,  to  send  the  matter  for  the  reconsideration  of  the 
^  Bownaiy  arbitrator,  or  to  set  the  award  aside.     In  this  case,  I  think, 
Thb  Sun     I  have  an  admission  on  the  part  of  the  arbitrators,  that 
there  has  been  this  mistake;  because  I  do  not  think  it  re- 
quisite that  the  arbitrator  should  admit,  in  terms,  that  he 
had  made  a  mistake;  but  it  is  sufficient  if  he  should  admit 
circumstances  from  which  the  Court  sees  plainly  that  the 
proceedings  have  been  erroneous;  because,  if  the  arbitra- 
tor has  taken  an  erroneous  view — I  mean  erroneous  not 
as  to  his  mode  of  arriving  at  the  truth  of  matters  referred 
to  him,  but  if  he  admits  those  facts  which  shew  that  he  has 
acted  on  an  erroneous  construction  of  the  order  or  submis- 
sion by  which  the  matters  in  question  were  referred  to  him 
— ^then  I  think  the  Court  must  deal  with  it  as  a  mistake  on 
the  part  of  the  arbitrator  in  his  conduct  of  the  reference 
submitted  to  his  adjudication. 

Now,  to  make  it  plain,  I  will  say  at  once  on  this  part  of 
the  case,  that  if  it  appeared  that  the  valuation  of  the  crops 
in  question,  which  have  been  cross-cropped  contraiy  to  the 
custom  of  the  country,  had  been  made  upon  the  principle 
and  in  the  mode  described  on  behalf  of  the  company,  and 
that  the  arbitrators  conceived  this  to  be  the  propar  mode  of 
arriving  at  the  value  of  such  crops,  according  to  the  words 
of  the  order,  namely,  that  the  tenant  should  be  paid  for  the 
value  of  his  growing  crops,  I  could  not  have  interfered,  whe- 
ther I  thought  the  principle  erroneous  or  not  It  would 
have  been  beyond  my  control  if  the  arbitrators  thought 
that  the  proper  mode  of  arriving  at  a  valuation  of  the  crops 
was  by  valuing  the  seed,  the  labour,  the  rent,  the  quantity 
of  manure,  lime,  and  a  certain  allowance  for  oilcake  instead 
of  taking  the  market  price  and  making  a  deduction,  and 
had  said,  merely,  we  consider,  in  our  judgment,  that  to  be  a 
proper  mode  of  getting  at  the  value  of  the  crops — I  should 
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haye  said  I  was  bound  by  that^  and  it  was  impossible  for  me,        1856. 
eveiything  being  correct  on  the  £ace  of  the  award,  to  say        Milsm 
that  there  had  been  any  error  which  I  could  deal  with.    ^^  mabtbb 
Bat  it  does  not  stand  so  upon  the  circumstances  of  this  ftcorSooniT 
case,  because  the  arbitrators  have  said,  we  have  valued  two     .j^,  g^, ' 
aeti  of  crops  in  two  entirely  di£brent  ways.    Their  state-  ^^ 

ment  is  plainly — ^we  have  valued  one  set  of  growing  crops         

aooording  to  the  market  price,  deducting  the  expense  of  ^^^^9^^^^- 
threshing  and  the  like,  making  some  allowances  in  respect  of 
rent^  and  so  on;  and  we  have  valued  another  set  of  growing 
crops  upon  another  principle :  and  there  I  think  is  the  error, 
because  there  is  nothing  here,  on  the  fieu^e  of  the  order, 
which  authorises  them  to  make  two  separate  valuations  of 
the  growing  crops  of  different  charactera  It  does  not  stop 
here;  possibly  it  might  be  said  upon  this,  however  strange  it 
might  appear,  that  two  sets  of  growing  crops,  which  had 
been  directed  to  be  valued,  had  been  valued  upon  totally 
different  principles,  yet  the  Court  might  still  be  obliged  to 
say,  the  arbitratois  must  take  their  own  course  however 
fimtastic  it  may  be;  and  if  they  choose  to  say  they  have 
valued  one  set  of  crops  on  one  principle,  and  another  set 
on  another,  the  Court  cannot  interfere.  But  it  is  stated 
plainly  in  the  affidavit  of  the  gentlemen  who  made  this 
award,  and  who  I  have  no  doubt  meant  to  act  with  the 
utmost  fairness,  that  the  umpire  had  regard,  in  valu* 
ing  these  particular  crops,  to  the  custom  of  the  country, 
and  to  the  loss  and  injury  occasioned  to  the  fieurm  by  the 
improper  course  of  cultivation,  and  to  the  want  of  pro- 
per cleansing  of  the  land,  and  to  the  expense  of  bring- 
ing the  farm  round  again  to  a  proper  course  of  cultiva- 
tion. It  is  impossible  to  say  that  this  is  any  valuation  of 
the  crops  at  alL  It  would  not  be  a  valuation  of  the  crops 
in  any  case,  but  more  especially  not  in  this  case,  where  the 
pienous  part  of  the  order  directs  that  the  arbitrators  shall 
value  separately  those  things  which  they  say  they  mentally 
deducted  in  valuing  the  crops.    The  order  provides  plainly. 
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1856.        that  the  Society  of  Bov)y&i*8  are  to  be  paid  for  any  damage 

HiLus        done  to  the  farms  bj  MiUa,  having  regard  to  his  holding  on 

Thb  Mastbr    *^®  four-course  system  of  husbandry;  but  in  the  valuation 

&o.  OF  Society  of  the  crops,  they  have  allowed  the  very  thing  which  the 

Thb  Saki     previous  part  of  the  order  pointed  to  as  a  matter  to  be 

*•  valued  separately,  by  a  definite  estimate,  and  paid  for  to  the 

Bowyera'  Company.     Then  the  arbitrators  are  directed  se* 

"*^^"***^'  parately  to  estimate  and  allow  to  MUla  the  value  of  his 
growing  crops,  and  when  you  take  those  two  things  together, 
it  is  impossible  to  construe  this  order  in  any  other  manner 
than  that  there  are  two  things  to  be  dona  They  are  to 
make  two  distinct  sums,  the  one  the  sum  which  is  coming 
to  the  Bowyers'  Company  in  respect  of  all  the  damage  done 
in  consequence  of  improper  cultivation,  and  also  the  expense 
of  putting  the  farm  back  into  a  proper  state  of  cultivation; 
all  that  is  included  in  the  first  estimate  of  damage.  And 
then  JUiUe  is  to  have,  on  his  part,  the  value  of  his  growing 
crops;  so  that  the  parties  to  this  consent  order,  admitting 
that  at  least  there  was  a  question  of  injury  to  the  fium 
in  respect  of  this  course  of  cropping,  have  agreed,  never- 
theless, that  MUls  was  to  pay  for  the  injury,  but  should 
be  allowed  the  value  of  his  growing  crops.  That  seems 
to  me  to  be  plainly  the  purport  of  the  order,  and  as  it 
is  admitted  on  the  face  of  the  arbitrators'  affidavits  (which 
are  the  only  affidavits  I  look  to),  that  they  have  not^  on  the 
one  hand,  ascertained  what  is  to  be  paid  by  MiUa  for  dam- 
age; nor,  on  the  other  hand,  given  him  the  value  of  the 
growing  crops,  but  have  found  the  value  of  the  growing 
crops  on  a  totally  different  footing ;  and  have,  in  their  own 
minds,  made  a  deduction  for  damage  which  is  included  in 
effect  in  and  ought  to  have  been  valued  under  the  direction 
given  in  a  previous  part  of  the  order,  as  to  what  shall  be 
paid  to  the  Bovvers'  Company;  and,  as  the  arbitrators  say 
in  a  subsequent  part  of  their  affidavit,  that,  in  the  payment 
of  50i.  which  they  have  awarded  for  damages  to  the  Bow- 
yers'  Company,  they  did  not  include  anything  in  respect  of 
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croBS-cropping  or  improper  cultivation,  but  only  the  payment        18fi6. 

due  in  respect  of  hedges,  and  the  like,  the  result  is,  that,        millb 

though  502.  has  been  awarded  for  all  damage  done  to  the    rp^^  habtbr 

company  under  the  order  on  the  one  hand,  and  so  much  AcofSocibtt 
^     •'  .111.  orBowYBBa. 

for  the  value  of  the  crops  on  the  other  hand,  the  arbitrators     ^^^  g^^, 

themselves  say  that  this  5  W.  does  not  include  a  considerable        jjniM. 

portion  of  the  damage  done  to  the  company;  nor  does  the         

value  put  upon  the  crops  include  their  whole  value,  because 
it  is  only  the  value  taken  in  a  very  peculiar  way,  and  less 
the  amount  of  the  damage  done.  Therefore,  as  this  is  plain- 
ly stated  by  the  arbitrators  own  affidavit,  and  only  on  that 
ground,  on  the  authority  of  those  two  cases  of  Robaon  v. 
Railston  (a),  and  the  later  case  oiHutchmson  v.  Shepper- 
Um{b),  feeling  that  I  have  before  me  an  admitted  error  by 
the  arbitrators  on  both  sides  of  the  account^  I  think  I  am 
bound  to  remit  it  back  for  reconsideration;  and  the  proper 
Older  to  make  will  be,  following  the  terms  as  nearly  as  pos- 
sible of  the  Act  of  Parliament,  to  remit  it  back  to  the  same 
arbitrators  and  umpire,  to  reconsider  and  redetermine  the 
aeveral  matters  referred  to  them  for  their  consideration  and 
determination  by  the  order  of  the  2nd  of  July,  1856.  I 
do  not  think  it  is  necessary  now  to  direct  that  the  award  shall 
be  made  in  any  given  time;  the  right  course  will  be,  that 
either  of  the  parties  to  the  suit  shall  be  at  liberty  to  apply; 
a&d  I  will  reserve  the  consideration  of  the  costs  till  after  the 
award  shall  be  made. 


(a)  1  R  &  Ad.  TSa  (6)  IS  Q.  B.  955. 
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Dec.i^h,  JENNINGS  v.  BADDELEY. 

jwritdietion^  IN  January,  1853,  the  Plaintiff,  having  agreed  to  ent^ 

Diuohaum.  into  a  partnership  with  the  Defendant  in  working  certain 

This'comt  ^^  ^^^  ^^^  mines,  to  which  the  Defendant  was  ^atitled  in 

haijurifldio-  fe^^  subject  to  large  mortgage  debts,  took  a  lease  of  the 

solveapuii-  mines  from  the  mortgagees  for  a  term  of  fifty  years,  the 

w^^h  the  bu-  Defendant  joining  in  the  lease  in  respect  of  his  equity  of 

bT^iri^'cm  redemption.     The  lease  contained  a  power  for  the  Plaintiff 

at  a  profit  to  determine  it  by  surrender,  at  any  time  during  the  term, 

without  fur-  ^^  o 

ther  capital,  in  case  it  should  appear  that  the  mines  could  not  be  worked 

each  pturtner         .  /• . 

haviDg  contri-  at  a  protit 

butedhiB 
Bhare  of  capi- 
tal; and  it  is  In  July  following,  articles  of  partnership,  to  take  effect  as 

not  neoesBary  -  •      ,         -  ,  .       ,  ,  , 

to  shew  that  &om  the  1st  of  January  m  the  same  year,  were  executed  by 

^i^^"  the  Plaintiff  and  Defendant,  whereby,  after  reciting  the  title 

Dissolution  of  the  Defendant  to  the  equity  of  redemption  of  the  demis- 

ship^ec^d  ^  premises,  and  the  grant  of  the  lease  to  the  Flaintifi^  and 

onthatground  ^j^^  ^^  Defendant  had  been  at  a  considerable  expense  in 

in  a  case  in-         ^      ^  ^  ^ 

yolTing  other  sinking  the  shafts,  and  proving  and  preparing  the  mines  far 

and  special  cir-  ..  -iii-i  i  i.i  *         t 

oumstances,  being  worked,  and  m  the  purchase  of  and  erectmg  the  ma- 

however.'the  chinery  then  upon  the  premises,  the  Plaintiff  and  Defend- 

Court  did  not  ^nt  agreed  jointly  to  work  the  mines  upon  the  following 

tial  to  the  (amongst  others)  terms  and  conditions: — 


decree. 


Ist.  That  the  machinery,  cost  of  sinking  the  pits  and 
other  works,  stock  in  trade,  and  trade  implements  and 
effects,  belonging  to  the  Defendant^  should  be  considered  of 
the  value  of  30002. 

2ndly.  That  the  Plaintiff  should  provide  the  sum  of 
3000{.,  less  a  sum  of  6122.  148.  6d.  then  due  to  him  from 
the  Defendant ;  the  balance  to  be  applied  exclusively  for  the 
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paiposes  of  his  mine8»  except  as  to  a  loan  of  300Z.  to  the 
Defendant^  to  be  repaid  by  him  by  instalments,  with  inter- 
est at  51.  per  cent ;  and  all  payments  then  already  made  by 
the  Plaintiff  for  the  purposes  of  the  mines  to  be  treated  as 
in  part  or  the  whole  of  such  balance,  as  the  case  might  be. 

Srdly.  That  the  arrangement  should  continue  in  force 
until  the  mines  were  worked  out>  or  the  lease  determined 
by  any  mean& 

4ithly.  That  if  either  of  the  parties  should  put  into  the 
concern  any  further  capital,  he  should  be  allowed  interest 
thereon  at  the  rate  of  82.  per  cent  per  annum ;  and  such 
further  capital  and  interest  should  be  considered  as  a  debt 
due  by  the  concern  to  the  party  advancing  the  same,  and 
should  be  repayable  at  any  time  on  demand. 

The  articles  of  partnership  contained  also  several  string- 
ent provisions  for  the  protection  of  the  Plaintiff,  in  the 
event  of  the  Defendant's  share  in  the  partnership  property 
being  attached,  taken  in  execution,  or  otherwise  impounded 
by  his  creditors. 

In  pursuance  of  the  articles,  the  Plaintiff  brought  into 
theconoem  the  SOOOZ.  less  the  612£.  14s.  Gd.,  and  the  busi- 
uesB  was  commenced. 

The  concern  proved  unproductive,  and  further  sums  were 
bom.  time  to  time  required,  and  were  advanced  by  the 
Plaintiff  for  carrying  it  on.  At  the  hearing  of  the  cause, 
the  sums  so  advanced  amounted  to  25,0002^,  which  sum,  to- 
gether with  the  loan  of  300Z.,  remained  due  to  the  capital 
of  the  concern. 

The  mines  still  remained  unremunerative,  producing  but 
two-fiiths  of  the  dead  rent  in  coal,  and  one-twelfUi  in  iron. 

Under  these  circumstances,  the  Plaintiff  filed  his  bill. 
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chargiDg,  that  the  rents  of  the  mines  were  excessive;  that 
the  covenants  and  conditions  of  the  lease  were  very  burden- 
some, and  rendered  the  working  of  the  mines,  at  the  sole 
expense  of  the  Plaintiff,  a  source  of  great  loss  and  injury, 
in  respect  whereof  the  Defendant  was  wholly  unable  to  ren- 
der any  indemnity  according  to  the  just  proportion  of  his 
liabilities  in  that  behalf;  and  prajdng  that  the  partnership 
might  be  dissolved. 


Evidence  was  adduced  on  the  part  of  the  Defendant,  with 
a  view  of  shewing  that  the  failure  of  the  mines  was  owing 
to  extravagant  expenditure  of  capital,  and  imprudent  and 
unskilful  working  of  the  mines;  that  the  Plaintiff  alone 
was  responsible  for  such  fedlure,  and  that  the  mines  were 
still  capable  of  being  worked  at  a  profit: — ^points  which,  as 
will  be  seen  from  the  judgment,  were  not  made  out  to  the 
satisfaction  of  the  Court 


Arffwmeni.         Mr.  R6U,  Q.  C,  and  Mr.  Prendergast,  now  moved  for  a 
decree  as  prayed  by  the  bill 


They  contended,  that,  taking  into  account  the  rent  to  be- 
come due  for  the  mines,  the  interest  on  additional  capital 
already  advanced  under  the  4th  clause  of  the  articles  of 
partnership,  and  the  expenses  incidental  to  the  future  work- 
ing of  the  mines,  it  was  clear  that  they  could  not  be  worked 
at  a  profit,  or  at  any  rate  that  they  could  not  be  so  worked 
without  further  capital;  and  for  raising  further  capited  the 
partnership  articles  made  no  provision.  The  Plaintiff,  there- 
fore, was  entitled  to  the  rdief  sought,  on  the  broad  principle 
that  profit  is  the  end  and  object  of  every  partnership;  and 
where  profit  is  no  longer  possible,  the  Court  will  decree  a 
dissolution ; — a  principle  on  which  the  Court  had  lately  acted 
in  more  than  one  unreported  case. 
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They  cited  Reeve  v.  Parkins  (a)  to  shew,  that,  where  a         iBr>6. 

partnerBhip  contains  in  itself  the  seeds  of  dissolution,  the  jmvvnfM 

Court  will  interfere  to  relieve  either  party  from  the  conse-  baddblit 
quences  of  their  want  of  foresight 


Mr.  Cairns,  Q.  C,  and  Mr.  Speed,  for  the  Defendant,  de- 
nied that  the  Court  had  ever  gone  so  &r  as  to  decree  the 
dissolution  of  a  partnership,  merely  on  the  ground  of  its  be- 
ing impossible  to  carry  on  the  business  at  a  profit  It  was 
neoessaiy  to  shew,  either  that  the  object  of  the  partnership 
had  entirely  fidled,  or  that  one  of  the  partners  had  com- 
mitted a  breach  of  the  partnership  articles,  otherwise  the 
Court  had  not  jurisdiction. 

[The  Vick-Chancellob  referred  to  Barmg  v.  Dix  (b)]. 

There  the  invention  had  failed,  and  the  business  was 
given  up. 

Besides,  the  evidence  shews  that  these  mines  can  now  be, 
and  always  could  have  been  worked  at  a  profit,  and  that 
their  failure  hitherto  is  attributable  to  extravagant  expen- 
diture and  injudicious  management  on  the  part  of  the 
Plaintiff — circumstances  which  alone  would  preclude  him 
from  asking  this  relief 

Independent  of  these  reasons,  the  lease  contains  a  power 
for  the  Plaintiff  to  determine  it  by  surrender,  in  case  it 
should  appear  that  the  mines  cannot  be  worked  at  a  profit; 
and  upon  his  so  determining  the  lease,  by  the  3rd  clause  of 
the  partnership  articles,  the  partnership  would  cease  of  its 
own  accord;  so  that  he  is  in  this  dilemma,  that  if,  as  he 
contends,  the  mines  cannot  be  worked  at  a  profit,  he  has  his 
remedy  in  his  own  hands;  if  they  can,  his  case  for  relief  in 
this  Court  is  at  an  end 


(a)  2  J.  &  W.  390. 
VOL.  m. 


(6)  1  Cox,  213. 
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The  true  nature  of  this  agreement  is,  that  the  Plaintifi^ 
with  his  eyes  open  to  all  the  circumstances,  and  also  (as  is 
plain  from  the  extraordinary  provisions  of  the  partnership 
articles  on  that  subject,)  to  the  desperate  position  of  the 
Defendant,  undertakes,  in  consideration  of  the  Defendant 
procuring  him  a  lease  of  the  mines  for  fifty  years,  to  work 
the  mines  to  the  full  end  of  that  term,  and  to  find  all  the 
requisite  capital 

A  reply  was  not  heard. 


Judgmeni.      ViCE-ChANCELLOE  SiE  W.  PagE  WoOD: — 

If  the  agreement  in  this  case  had  been  such  as  it  was 
described  by  Mr.  Caima  at  the  close  of  his  argument — an 
agreement  by  which  the  Plaintiff,  in  consideration  of  the 
Defendant's  procuring  for  him  a  lease  of  the  premises  for  a 
term  of  fifty  years,  undertook  to  work  the  mines  during  the 
whole  of  that  term,  the  case  would  assume  a  different 
aspect ;  but  that  is  not  the  nature  of  the  agreement  between 
the  parties.  Had  such  been  the  nature  of  the  agreement, 
the  lease  would  have  contained  a  covenant  on  the  part  of 
the  Plaintiff,  to  work  the  mines  for  the  entire  term.  But 
the  lease  contains  no  such  covenant  Neither  in  the  lease, 
nor  in  the  articles  of  partnership,  is  there  any  undertaking 
on  the  part  of  the  Plaintiff  beyond  this:  that  the  Defend- 
ant's works^  stock  in  trade,  and  trade  effects,  being  taken  at 
30002.,  the  Plaintiff  is  to  contribute  a  like  sum  of  30002., 
(and  even  that  is  subject  to 'the  deductions  mentioned  in 
the  2nd  clause  of  the  partnership  articles);  aud  the  case  is 
simply  one  in  which  one  of  two  persons,  who  are  about  to 
enter  into  a  partnership  in  working  certain  mines,  takes,  in 
trust  for  the  partnership,  a  lease  of  the  mines  for  fifty  yeais^ 
both  expecting  to  be  able  to  work  the  mines  at  a  profit  dur- 
ing the  entire  term,  with  the  amoimt  of  capital  which  I  have 
mentioned.     That  is  the  simple  case,  although  there  are 
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alao  some  very  special  circumstances  connected  with  it,  to 
which  I  shall  have  occasion  to  refer. 

It  was  argued,  that,  admitting  the  circumstances  under 
which  the  partnership  was  entered  into,  to  have  been  of  this 
nmple  character,  still,  although  it  might  be  clear  to  the 
Court,  that^  from  the  circumstance  of  the  partners  having 
bound  themselves  to  pay  an  exorbitant  rent  for  the  premises 
on  which  the  partnership  business  is  to  be  carried  on,  such 
business  could  not  possibly  be  carried  on  at  a  profit,  the 
Courts  even  in  that  case,  would  have  no  jurisdiction  what- 
ever to  order  a  dissolution  of  the  partnership.     I  very  much 
doubt  that  proposition,  although  I  do  not  think  it  necessary 
to  treat  the  case  before  me  as  depending  on  the  question, 
whether  that  proposition,  pure  and  simple,  can  be  main- 
tained.    The  doctrine  of  this  Court  has  always  been,  that 
e^)ectation  of  profit  is  implied  in  every  partnership;  that 
every  partnership  is  entered  into  by  the  partners  with  the 
view  of  deriving  profit  from  the  concern.     No  one  can  sup- 
pose that  persons,  who  have  agreed  to  carry  on  a  business 
for  a  certain  term,  will  continue  to  cany  it  on  during  as 
many  years  as  the  term  may  have  to  run,  when  it  is  dear 
that^  during  the  residue  of  the  term,  they  must  be  working 
at  a  certain  loss.     Whether,  in  this  case,  the  certainty 
of  loss  is,  or  is  not,  made  out^  is  a  question  which  I  am  not 
yet  discussing;  but  to  hold  that,  because  a  partnership  has 
been  entered  into  for  a  fixed  term  of  years,  the  business 
must  be  carried  on  to  the  full  end  of  that  term  at  a  certain 
loss  to  the  partners,  would  be  to  introduce  a  principle  not 
only  unknown  to  this  Court,  but  opposed  to  a  doctrine 
which  I  find  expressly  laid  down  in  a  case  before  Lord 
Kenyan,  as  Master  of  the  Rolls— the  case  of  Barmg  v. 
Dix  (a),  and  acted  upon  by  Vice-Chancellor  ShadweU  in 
another  case  (merely  shortly  stated), — that  of  Bailey  v. 


186a 


J^dgmmU. 


(a)  1  Cox,  21?. 


o2 


(b)  13  Sim.  495. 
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Judffmeni. 


In  BaHng  v.  Dix,  the  bill  was  filed  by  two  partners 
against  a  third,  praying,  that  the  partnership  might  be  dis- 
solved, and  that  leasehold  premises,  on  which  the  trade  was 
carried  on,  might  be  sold.  It  appeared  that  the  partnership 
had  been  originally  instituted  for  the  purpose  of  spinning 
cotton  under  a  patent^  but  that,  after  several  attempts,  the 
invention  failed,  and  was  then  entirely  given  up.  The 
Defendant  refused  to  consent  to  the  dissolution  of  the 
partnership,  or  the  sale  of  the  leasehold  premises,  notwith- 
standing it  appeared  that  the  mills  must  otherwise  remain 
wholly  unoccupied,  and  the  rent  be  payable,  withovi  amy 
profit  curiamg  to  cmswer  U.  The  report  proceeds  thus: — 
"  The  counsel  for  the  Plaintifis  apprehended,  that  they 
could  not  insist  upon  the  dissolution  of  the  partnership,  or 
the  sale  of  the  premises,  against  the  consent  of  the  Defend- 
ant: but  his  Honour  ordered,  that,  upon  the  Defendant's 
refusing  to  concur  in  the  sale  of  the  premises  and  the  disso- 
lution of  the  copartnership,  it  should  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  the  said 
copartnership  business  could  now  be  carried  on  according  to 
ihe  true  intent  and  meaning  of  the  said  articles  of  copart- 
nership. And  his  Honour  declared,  that^  if  it  could  not  be 
so  earried  on,  he  would  direct  the  premises  to  be  sold,  and 
would  dissolve  the  copartnership."  The  reporter  adds,  in  a 
note,  that  the  Defendant  afterwards  signified  his  consent  to 
the  dissolution.  But  there  was  an  actual  decree  made,  be- 
fore the  Defendant  consented ;  and  the  Court  declared,  before 
his  consent  was  given,  that  it  would  dissolve  the  partnership 
if  the  Master  should  report  that  the  business  of  the  part- 
nership could  not  be  carried  on  according  to  the  true  intent 
and  meaning  of  the  articles  of  partnership.  And  by  those 
words  the  Court  must  be  taken  to  have  meant  "  carried  on 
so  as  to  produce  a  {X'ofit,"  since  there  could  be  no  physical 
impossibility  in  carrying  on  cotton  spinning,  which  was  the 
business  of  that  partnership — with  a  sufiident  supply  of 
capital,  it  must  always  be  physically  possible  to  carry  on  the 
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business  of  a  partnership  for  the  manufacture  of  that  arti- 
cle or  any  other. 

The  analogy  of  that  case  to  the  present  appears  to  me  to 
be  this: — ^here,  if  no  additional  capital  be  found — and  if  the 
Plaintiff  do  not  find  it^  no  such  additional  capital  will  be 
found, — ^the  mines  must  cease  to  be  worked,  the  parties  not 
being  able  to  work  them  at  a  profit;  and  that  being  the 
case,  according  to  Baring  t.  Dix,  the  Court  would  make  a 
decree  for  the  dissolution  of  the  partnership,  as  a  matter  of 
course. 


1866. 


But^  before  looking  more  minutely  into  the  circumstances 
of  the  present  case,  I  wish  to  refer  to  that  of  BcMey  y. 
Ford  (a).  There,  the  object  of  the  suit  was,  to  put  an  end 
to  a  partnership  in  the  business  of  a  chemist  and  druggist, 
which  had  existed  between  the  parties  since  some  time  in 
1839,  and  was  intended  to  continue  for  twenty-one  years. 
It  appeared  that  the  partnership  was  insolvent^  and  that  its 
embarrassments  were  daily  increasing.  Under  those  cir- 
cumstances, it  was  moved  on  behalf  of  the  Plaintiff,  that  a 
proper  person  might  be  appointed  to  sell  the  business^  to 
collect  the  debts,  and  to  satisfy  the  demands  upon  the  part- 
nership. It  was  objected,  for  the  Defendant,  that  this  was 
in  effect  asking  the  Court  to  do  on  motion  what  could  not 
be  done  except  at  the  hearing  of  the  cause — namely,  to  put 
an  end  to  the  partnership.  The  yice-Chancellor  said, "  Al- 
though the  general  rule  is,  that  the  Court  will  not  grant  on 
motion  that  relief  which  ought  to  be  granted  at  the  hearing, 
yet  it  will  do  so  in  some  casea  It  appears,  that  the  affidrs 
of  the  partnership  are  daily  growing  worse;  and  there  is  no 
reason  to  infer,  from  what  is  stated  in  the  Defendant's  an^ 
Bwer,  that  they  will  ever  improve.  Under  those  circum- 
stances, I  shall  make  an  order  in  the  terms  of  the  notice  of 


(a)  13  Sim.  495. 
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motion.''    In  other  words,  because  there  was  not  sufficient 
JsNNiNGB      capital  for  carrying  on  the  business  at  a  profit,  the  partner- 
Baddklet      "^P  ^*^  dissolved,  the  debts  were  ordered  to  be  paid,  and 
the  business  was  put  an  end  to. 

[His  Honour  then  examined  more  minutely  the  circum- 
stances of  the  present  case.  He  had  no  doubt  of  the  bona 
fides  of  the  Defendant  It  was  clear,  that,  in  entering  into 
the  original  arrangement  with  the  Plaintiff  the  Defendant 
believed  the  prospects  of  the  mine  to  be  as  good  as  they 
were  represented  to  the  Plaintiff.  It  was  clear,  also,  that 
the  Defendant  had  made  to  the  Plaintiff  a  full  disclosure  of 
his  own  embarrassed  circumstances,  and  that  no  further  ad- 
vance of  capital  could  be  expected  from  him.  But  the  evi- 
dence shewed,  and  indeed  the  Defendant  himself  deposed, 
that,  at  the  time  of  entering  into  the  agreement^  both 
Plaintiff  and  Defendant  alike  believed  that  1 200{.  would 
be  sufficient  capital  for  the  Plaintiff  to  advance  for  carrying 
on  the  businesa  This,  and  such  other  sum  (if  any)  as 
might  be  required,  in  addition  to  the  sums  mentioned  in 
the  2nd  clause  of  the  partnership  articles,  to  make  up  the 
sum  of  3000Z.,  the  Plaintiff  was  to  advance  as  his  share  of 
the  capital;  and  by  another  clause  it  was  expressly  pro- 
vided, that,  if  any  further  capital  was  put  by  the  Plaintiff 
into  the  concern,  he  should  be  allowed  interest  thereon  at 
8L  per  cent,  instead  of  bl,  per  cent,  (the  rate  more  usual 
between  partners),  and  such  further  capital  and  interest 
should  be  considered  as  a  debt  due  to  him  by  the  concern, 
and  be  repayable  at  any  time  on  demand.  That  being  the 
agreement  between  the  parties,  and  the  understanding  upon 
which  the  partnership  was  entered  into,  the  business  of  the 
partnership  was  commenced ;  and  it  then  turned  out^  that, 
instead  of  30002.  being  sufficient,  25,0002.  had  been  ex- 
pended by  the  Plaintiff,  and  had  not  rendered  the  mines 
remunerative;  not  only  so,  but  for  the  two  years  during 
which  they  had  been  raising  at  the  rate  of  60002.  per 
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annum,  the  parties  had  not  raised  sufficient  to  be  equal  in 
tonnage  to  the  dead  rent^  the  mines  having  produced  but 
two-fifths  of  the  dead  rent  in  coal,  and  one-twelfth  in  iron. 
Under  these  circumstances,  the  onus  clearly  lay  with  the 
Defendant  to  shew,  that  there  was  any  probability  of  the 
business  being  carried  on  for  the  future  so  as  to  realise  a 
profit     This  he  had  endeavoured  to  do,  by  objecting  to  the 
expenditure  as  extravagant    And,  had  he  shewn  that  there 
was,  in  this  respect,  any  mala  fides  on  the  part  of  the  Plain- 
tiff, and  that  the  failure  of  the  mines  had  resulted  from  any 
misconduct  on  the  part  of  the  Plaintiff,  and  that,  by  remov- 
ing the  Plaintiff  and  introducing  some  other  person  who 
would  conduct  the  business  bon&  fide   and  in  a  proper 
manner,  it  could  be  carried  on  profitably,  he  would  have 
advanced  a  considerable  way  towards  making  out  his  con- 
tention, that  the  Plaintiff  was  estopped  from  asking  the  re- 
lief prayed  by  his  biE     But  this  he  had  failed  to  shew;  and 
if  mismanagement  there  had  been,  which  it  was  not  neces- 
saiy  for  the  Court  to  determine,  it  was  clear  that  the  De- 
fendant, equally  with  the  Plaintiff,  had  allowed  and  was 
responsible  for  such  mismanagement     As  far  as  bona  fides 
was  concerned,  there  was  at  least  as  much  bona  fides  in  the 
Plaintiff  who  had  expended  25,000{.  upon  the  Defendant's 
property,  as  in  the  Defendant  who  had  allowed  him  to  ex- 
pend that  sum.     The  fauct  remained,  that^  25,000Z.  having 
been  so  spent,  the  result  was,  that  two-fifths  of  the  dead 
rent  in  coal,  and  one-twelfth  in  iron,  was  all  that  had  been 
raised.     This  being  the  present  condition  of  the  mine,  and 
the  partners  being  in  such  a  position  that  neither  of  them 
was  under  any  obligation  to  make  any  further  advance  to- 
wards the  capital  of  the  concern,  the  Court  was  left  to  judge 
whether  the  object  of  working  the  mine  at  a  profit  could, 
under  those  circumstances,  be  realised.    And  it  was  perfectly 
clear  that  it  could  not     It  had  been  argued,  that  there  was 
no  knowing  what  valuable  mines  these  might  prove,  if  the 
parties  only  set  about  working  them  properly;  but,  after 
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carefully  ezaminiDg  all  the  evidence,  the  Court  had  not 
found  that  any  single  witness  had  ventured  to  say,  that^ 
taking  into  account  every  existing  charge  on  the  property, 
the  charge  for  money  expended,  the  charge  for  rent^  and  the 
expenditure  of  working,  there  was  any  chance  whatever  of 
the  concern  being  worked  at  a  profit.] 


Then,  if  this  concern  cannot  be  worked  at  a  profit,  I  con- 
sider the  case  as  fftlling  within  the  authority  of  BaHng  v. 
Dix  and  Bailey  v.  Ford;  and,  indeed,  it  would  almost  seem 
that  nothing  more  than  common  sense  is  required  to  lead  to 
the  conclusion,  that^  in  a  common  case  of  partnership,  form- 
ed, as  all  partnerships  must  be,  for  the  purpose  of  an  efiec- 
tual  working  at  a  profit,  you  cannot  force  the  partners  to 
continue  the  copartnership,  when  it  is  clearly  made  out  that 
the  business  is  no  longer  capable  of  being  carried  on  at  a 
profit  The  question,  whether  or  not  the  concern  is  embar- 
rassed, cannot  make  any  difference.  That  may  depend  on 
whether  one  of  the  partners  is  rich,  as  is  the  case  hera  The 
real  question  is  whether,  in  a  faif  mode  of  proceedings  each 
partner  contributing  his  usual  share  to  the  capital  of  the 
concern,  the  matter  can  be  worked  so  as  to  enable  the  con- 
cern to  go  on  with  the  object  which  both  parties  have  in 
view. 


Up  to  this  moment,  I  have  not  made  any  comment  on 
the  position  of  the  Defendant  in  this  suit;  but^  certainly,  if 
I  did  not  consider  myself,  as  I  do  consider  myself  entitled 
to  hold,  on  general  principles,  that  the  Plaintiff  is  entitled 
to  have  this  partnership  dissolved,  the  position  of  the  De- 
fendant would  make  the  case  one  in  which  the  Court  would 
endeavour  to  find  its  way  to  granting  the  relief  that  is  asked. 
I  perfectly  agree,  that  the  circumstances  of  the  Defendant 
were  known  to  the  Plaintiff  when  he  entered  into  this 
agreement,  but  the  supervening  circimistance  was  not 
known  or  conjectured; — no  one  knew  or  conjectured  that 
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anything  like  28,0002.  would  be  required  for  carrying  on  the 
concern.  And  the  Defendant's  position  is  this:  for  every 
year  that  the  business  is  carried  on,  he  receives  half  his 
rent^ — ^payment  to  his  mortgagee  being  payment  to  him, 
aod  his  contest,  therefore,  in  hd  is  this :  '  I  am  entitled  to 
receive,  out  of  the  pocket  of  my  partner,  half  the  rent  of  this 
property,  which  is  worthless; — I  have  a  right  to  continue 
the  partnership,  in  order  that  my  partner  may  be  bound  to 
pay  the  rent^  that  partner  being  my  tenant^  and  the  rent 
going  into  my  pocket'  I  cannot  conceive  that  a  partner 
who  is  unable  to  perform  any  part  of  his  share  of  the  en- 
gagements, who  is  utterly  imable  to  recoup  to  his  copartner 
one  half  of  what  he  may  advance  to  cany  on  the  concern, 
can  contend,  that^  for  the  mere  sake  of  paying  the  rent  of  the 
property,  the  partnership  is  to  be  carried  on  by  the  copart- 
ner who  alone  has  any  money  to  enable  it  to  be  carried  on 
at  all,  and  that  it  is  to  be  so  carried  on  without  any  result^ 
except  such  as  I  have  described 
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I  have  one  more  observation  to  make  in  reference  to  the 
aigument^  that,  if  the  Plaintiff  finds  he  cannot  work  the 
mines  at  a  profit^  he  is  entitled  to  put  an  end  to  the  lease. 
I  apprehend  he  is  under  no  obligation  to  take  that  course. 
A  variety  of  observations  might  apply  as  between  the  Plain- 
tiff and  the  mortgagees,  which  would  not  apply  as  between 
the  Plaintiff  and  his  copartner.  The  mortgagees  may  be 
entitled  to  say,  that  the  mine  has  been  badly  worked,  and 
that  they  are  not  to  be  charged  with  any  portion  of  the 
25,000{.  in  calculating  whether  the  mines  can  be  worked  at 
a  profit  The  Defendant  is  in  a  totally  different  position. 
He  had  all  the  feicts  before  him  when  estimating  whether 
the  mine  could  be  properly  worked  with  the  capital  pro- 
posed ;  he  has  participated  in  everything  that  has  since  been 
done  in  the  working  of  the  mines;  and  as  between  the  De- 
fendant and  bis  copartner,  it  is  most  materia]  to  take  into 
calculation  the  amount  of  capital  expended  in  the  concern. 
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1866.  and  whether  it  is  possilde  for  the  mines  to  be  carried  on 
with  that  amount,  so  as  to  answer  the  purpose  for  which  all 
partnerships  are  entered  into,  viz.  the  realisation  of  profit. 

Judgment.  j^  seems  to  me,  that  the  whole  purpose  of  this  partner- 
ship has  failed,  and  that  the  Plaintiff  is  now  entitled  to 
have  it  dissolved  by  the  decree  of  this  Court. 

There  must  be  the  common  decree  for  a  dissolution;  and, 

under  the  peculiar  circumstances  of  the  case,  there  may  be 

a  special  inquiry  whether  any  and  what  steps  should  be  taken 

in  respect  of  the  lease. 

Decree  accordingly. 


DecMh^Qth, 


HOLMES  V.  PENNEY. 

JL  HIS  was  a  bill  by  a  person  claiming  as  creditor  and 
assignee  in  insolvency  of  one  G.  J.  Penney,  to  impeach  a 


FraudvlefU 

SettUmmt^ 

13  Eliz.  c.  6- 

Subiequent 

Orediton-'ParHM—AtngTue—Btuihand  and  Wife. 

A  settlement,  for  yaluable  conaideratioD,  made  with  the  intention  of  defrauding  crediton^ 
ia  Toid  under  13  Eliz.  c.  5. 

The  mere  £gtct  of  a  settlement  being  voluntary  ifl  not  sufficient  to  render  it  void  agamst 
creditors ;  but  if  the  settlor  was  at  the  time  of  mating  the  settlement — ^not  necessarily  in- 
solvent— ^but  so  largely  indebted  as  to  induce  the  Court  to  believe  that  the  intention  of  the 
settlement  was  to  defiraud  his  creditors,  and  some  of  those  debts  are  stiU  unpaid,  the  settle- 
ment may  be  set  aside. 

QMcere,  whether  such  a  settlement  can  be  treated  as  void  at  the  suit  of  subsequent  credi- 
tors. 

A  voluntary  settlement,  by  which  the  settlor  gives  to  the  trustees  of  his  property  an  abso- 
lute diwn?etion  to  apply  it  in  the  maintenance  and  support  of  himself,  his  wife,  and  children, 
or  any  of  them,  in  such  manner  as  they  should  think  fit,  is  not  fraudulent  against  subsequent 
creditors.    A  fortiori,  is  such  a  settlement  valid  if  for  valuable  consideration. 

A.,  being  entitled  to  a  life  interest  in  the  dividends  of  90002.  Consols,  and  being  largely 
indebted :  his  brother  agreed  to  pay  all  debts  not  charged  on  A*$  life  interest,  upon  condi- 
tion that  such  life  interest  should  be  settled  so  as  to  be  applicable  for  the  maintenance  of 
A.f  his  wife,  and  children,  or  any  of  them,  at  the  absolute  discretion  of  the  trustees.  This 
transaction  having  been  carried  into  effect: — HM,  that  such  settlement  was  valid  against 
subsequent  creditors,  and  also  against  a  person  who  was  a  creditor  of  wl .  at  the  time  of  mak- 
ing the  settlement,  and  whose  debt  was  concealed  by  A.  from  his  brother,  and  was  the  only 
one  not  paid  by  him. 

During  the  nesotiation  which  preceded  this  arrangement,  the  solicitor  ot  A^  brother 
wrote  to  A. — **  The  only  object  of  your  brother  is  to  save  your  life  interest,  in  case  anything 
happens  to  you,  and  to  effect  this,  he  was  willing  to  pay  your  debts."    And  again  he  wrote 
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setdemenl,  as  being  void  against  the  Plaintiff  under  the 
13Eliz.c.5. 

The  Plaintiff  had  acted  as  solicitor  for  the  settlor,  and,  on 
the  19th  of  March,  1853,  he  delivered  to  his  client  a  signed 
bill  of  costs.  On  the  24th  day  of  the  same  month,  the  set- 
tiememt  in  question  was  made  On  the  19th of  MayfoUowing, 
the  Plaintiff  brought  an  action  for  the  amount  of  his  bill; 
and  upon  the  6th  of  March,  1854,  he  entered  up  judgment 
in  such  action  for  672.  damages  and  74{.  costs.  He  then 
took  his  cUent  in  execution,  and,  on  the  23rd  ef  August, 
1854,  the  debtor  being  in  prison,  obtained  a  vesting  order 
in  insolvency ;  the  Raintiff  opposed  his  discharge,  and  upon 
his  opposition  the  debtor  was  remanded  for  five  months 
from  the  3id  of  November,  1854.  On  the  14th  of  October, 
1854,  the  Plaintiff  was  appointed  assignee  of  his  estate  and 


In  1851,  C.  J.  Permey  had  become  entitled,  under  the 
trusts  of  an  indenture  of  settlement,  dated  the  14th  of  Jan- 
uary, 1849,  to  a  life  interest  in  the  sum  of  9000I.  Consols, 
which  was  settled  upon  trust  for  him,  for  his  life,  with 
remainder,  as  to  100{.  part  of  such  dividends,  to  his  wife 
ElvBobeih,  for  her  separate  use,  for  life,  and  subject  thereto 
upon  certain  trusts  for  the  benefit  of  their  issua  In  1862, 
C.  J.  Penney  mortgaged  his  life  interest  in  this  fund  for 
4502. 

to  A*$  loliciior — "  The  income  will  of  ooiine  be  paid  to  ^.  m  long  m  this  can  safely  be 
done ;  bat  oar  oonTeyanoer  states,  that  it  will  be  qoite  impossible  to  give  A.  any  interest, 
however  sUghi,  withoat  each  interest  passing  to  creditors  in  the  case  of  bankruptcy  or  in- 
•olTency  .*" — Mefd,  that  these  letters  did  not  amount  to  a  secret  trust  for  ^/«  benefit;  and 
that,  therefore,  they  could  not  affect  the  validity  of  the  settlement. 

The  discretion  of  Uie  trustees  being  absolute, — Beld,  that  the  Court  could  not  apportion 
the  income  between  A.,  his  wife,  and  children,  so  as  to  make  A.'s  part  of  it  available  for  his 
creditors. 

The  settlor  having  subsequently  become  insolvent: — ffeld,  that  his  assignee  in  insolvency 
might  institute  a  suit  to  impeach  the  deed. 

A  married  woman  being  a  party  to  a  suit  respecting  her  separate  estate: — Beld,  that  her 
husband  most  also  be  made  a  party,  notwithstanding  that  he  was  insolvent,  and  his  assignee 
was  aparty  to  Ufe  suit. 
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The  settlement  sought  to  be  impeached  was  dated  the 
24th  of  March,  1853,  and  made  between  the  said  (7.  J.  Peri^ 
ney,  of  the  first  part;  Elizabeth  his  wife,  of  the  second  part; 
WiXIAomi  Page  Penney,  of  the  third  part;  and  WiUAam 
Page  Pervney,  Augustus  BaUs,  and  Thomas  Taunton, 
who  were  the  trustees  of  the  indenture  of  the  14ith  of  Jan- 
uary, 18410,  of  the  fourth  part;  and,  after  reciting  the  inter- 
est of  C,  J.  Penney  in  the  said  sum  of  Consols^  and  reciting, 
that  the  said  G.  J.  Pewney  was  then  indebted  to  certain 
persons  in  divers  small  sums,  not  exceeding  in  the  whole  the 
sum  of  208!.,  but  that  no  other  debts  or  sums  of  money 
whatsoever  were  due  and  owing  by  him,  except  such  sum 
of  208{.,  and  the  said  mortgage  debt  of  4502.  and  interest 
thereon;  and  reciting,  that  it  was  lately  agreed  between 
the  said  0.  J,  Penney  and  W,  P.  Penney,  that,  in  consi- 
deration of  the  said  W.  P.  Penmey  paying  and  discharging, 
out  of  his  own  moneys,  the  debts  so  due  and  owing  by  the 
said  (7.  J,  Penney,  amounting  to  a  sum  not  exceeding  in  the 
whole  208Z.  as  aforesaid ;  and  also  in  consideration  of  the 
said  EUzaheth  Pean/sy  covenanting  not  to  alienate  or  anti- 
cipate the  said  annuity  or  sum  of  1002.  provided  for  her 
after  the  death  of  the  said  C,  J,  Penney,  he  the  said  C.J, 
Penney  would  settle  and  assure  his  life  interest  in  the 
dividends  of  the  said  sum  of  90002.  82.  per  cent  Consols, 
upon  the  trusts,  and  for  the  intents  and  purposes  therein- 
after expressed  concerning  the  same:  and  reciting,  that  it 
bad  also  been  agreed,  that,  in  consideration  of  such  settle- 
ment of  the  life  interest  of  the  said  C.  J.  Penney,  the  said 
yearly  sum  of  1002.,  to  which  the  said  ElizaheOi  Pemiey 
was  entitled  aft;er  the  decease  of  the  said  C.  J,  Penney,  un- 
der the  said  indenture  of  the  14th  of  July,  1849,  should  be 
rendered  inalienable  by  her  during  her  then  present  or  any 
future  coverture;  and  reciting,  that,  in  pursuance  of  the 
said  agreement  on  the  part  of  the  said  TT.  P.  Penney,  he  had 
paid  and  discharged,  out  of  his  own  moneys,  the  debts  so 
due  and  owing  by  the  said  C,  J.  Penney,  aipounting  to  a 
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gam  not  exceeding  in  the  whole  the  sum  of  2082.  as  afore- 
said: It  was  thereby  declared  by  the  parties  thereto,  and 
particularly  the  said  C,  J.  Penney  did  thereby  direct  and 
declare,  that  the  trustees  or  trustee  for  the  time  being  of 
the  said  indenture  of  the  14th  of  July,  1849,  should  stand 
and  be  possessed  of  the  dividends  or  annual  produce  of  the 
said  sum  of  9000Z.  Consols  so  limited  in  trust  for  the  said 
G.  J,  Pefivney,  during  his  life  as  aforesaid,  subject,  never- 
theless, to  the  said  mortgage  debt  and  interest,  upon  trust 
(henceforth  during  the  life  of  the  said  (7.  J.  PeuTiey,  to  pay, 
apply,  lay  out^  and  expend  the  dividends  or  annual  produce 
of  the  said  sum  of  90002.  Consols  in  and  towards  the  main- 
tenance, clothing,  lodging,  and  support  of  the  said  C.  J,  Pen- 
ney  and  his  present  or  any  future  wife,  and  his  children,  or 
any  of  them,  or  otherwise  for  their  or  any  of  their  use  and 
benefit,  in  such  manner  as  the  said  trustees  or  trustee  for 
the  time  being  should,  in  their  or  his  uncontrolled  discre- 
tion, think  proper.  And  it  was  further  witnessed,  that,  in 
pursuance  of  the  said  agreement  on  the  part  of  the  said  Elir- 
zabeth  Penney,  and  in  consideration  of  the  premises,  it  was 
declared  by  the  parties  to  the  now  stating  indenture,  and 
particularly  the  said  Elizabeth  Penney  thereby  directed 
and  declared,  that  the  said  trustees  or  trustee  for  the  time 
being  should  stand  and  be  possessed  of  the  yearly  sum  of 
1002.  limited  in  trust  for  the  said  Elizabeth  Permey,  for  her 
sole  and  separate  use,  by  the  same  indenture,  upon  trust,  in 
case  the  said  Elizabeth  Penney  should  survive  the  said  C, 
J.  Permey,  to  pay  such  yearly  sum  of  1002.  by  equal  half- 
yearly  payments  to  her  during  her  life,  for  her  separate  use, 
and  so  as  that  she  should  not  have  power  to  anticipate  the 
samet,  as  therein  mentioned ;  and,  after  such  voluntary  or 
involuntary  alienation  by  her  as  therein  provided  against, 
upon  trust  to  pay  and  apply  the  same  annual  sum  of  1002., 
daring  the  remainder  of  the  life  of  the  said  Elizabeth  Pen- 
ney,  either  to  her  or  any  of  her  children  or  issue,  or  for  her 
or  their,  or  any  of  their,  use  or  benefit,  as  the  trustees  or 
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1856.         trustee  for  the  time  being  of  the  said  indenture  of  the  14th 
Holmes       of  July,  1849,  should,  in  their  absolute  discretion,  think 


Statement. 


The  circumstances  attending  the  preparation  of  this  in- 
denture were  these:  W.  P.  Penney,  knowing  that  his  bro- 
ther had  incurred  debts,  and  had  no  properly  except  his  life 
interest  in  this  sum  of  90002.  Consols,  was  desirous  of  pre- 
serving it  for  the  benefit  of  C.  J.  Pefwn/ey'e  wife  and  children; 
and,  accordingly,  after  advising  with  his  solidtors  on  tiie 
best  mode  of  doing  this,  determined  to  pay  off  all  C  J.  P&nr 
ney's  debts,  on  condition  that  he  should  execute  the  settle- 
ment above  stated.  The  amount  of  G.  J.  Penney'e  debts 
turned  out  to  be  laiger  than  he  had  at  first  confessed ;  but 
aU  that  W.  P.  Penney  could  discover  amounted  to  2081., 
and  C.  J.  Penney  solemnly  declared  that  he  owed  no  more. 
The  Plaintiff's  debt  was  not  included  in  this  sum,  and  W. 
P.  Penney  was  ignorant  of  its  existence  at  the  time  of  mak- 
ing the  settlement  He  paid  or  satisfied  all  the  debts 
making  up  the  208{.,  which,  as  he  believed,  were  all  that  G. 
J.  Penm/y  owed;  and  thereupon  the  settlement  was  exe- 
cuted. 


Previously  to  its  execution,  and  while  the  negotiation  was 
going  on,  W.  P.  PeriTiey's  solicitors  wrote  to  G.  J.  Penney 
or  his  solicitors,  two  letters  relating  to  the  matter,  which 
were  relied  on  by  the  Plaintiff,  as  proving  that  G.  J.  PenMMfy 
in  fact  was  beneficially  interested  under  the  settlement 
These  letters  are  stated  in  the  judgment 


ArfgwMJi^.         Mr.  SoiUhgaie,  and  Mr.  F.  J.  Wood,  for  the  Plaintiff 


Mr.  James,  Q.  C,  and  Mr.  J.  H.  Taylor,  for  the  trustees, 
objected,  that  the  wife  ElizaheOi  Penney  was  a  Defendant 
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but  that  her  husband  was  not  a  party, 
trustees  had  taken  by  their  answer. 


This  objection  the        1856. 


Mr.  SouthgcUe. — The  wife  has  an  interest  to  her  separate 
use,  and  she  is  a  feme  sole  as  to  that  The  husband  is  in- 
solvent,  his  assignee  is  a  party ;  personally,  the  husband  has 
no  interest  in  the  matter  whatever.  The  only  reason  for 
making  him  aparty  would  be,  that  he  should  admit  or  deny 
that  he  is  insolvent^  or,  perhaps,  to  enable  the  Court  to  en- 
force its  decree  against  the  wife  personally;  but  the  only 
decree  required  in  this  case  is  against  her  separate  property. 

Vicb-Chancellor  Sir  W.  Page  Wood. — I  know  of  no 
authority  for  a  suit  against  a  wife  in  such  a  case  in  the  ab- 
sence of  her  husband ;  but  I  will  hear  the  agument  de  bene 
esse,  and  give  leave  to  add  the  husband  as  a  party  by 
amendment^  if  he  will  \mdertake  to  appear,  and  be  bound 
by  the  decree. 

Mr.  Southgate,  and  Mr.  F.  J.  Wood,  for  the  Plaintiff: — 

It  is  not  enough,  to  support  a  deed  against  the  effect  of  the 
13  Eliz.  &  5,  that  some  consideration  was  given  for  it  There 
should  be  a  bona  fide  consideration:  Doe  d.  Parry  v. 
Joints  (a),  Twyne'g  case  (b).  Here,  the  consideration  was 
grossly  inadequate,  and  the  object  and  effect  of  the  deed 
was  to  "  delay,  hinder,  or  defraud  "  the  Plaintiff. 

The  letters  of  the  solicitor  shew  a  dear  intention  to  defeat 
all  future  creditors  of  (7.  /.  Penney,  and  that  alone  would  be 
enough;  but  the  Plaintiff  was  a  creditor  at  the  time  of  the 
deed  being  executed,  and  is  still  unpaid ;  and  Vioe-Chancellor 
Kinderaley  has  expressed  an  opinion,  that^  as  subsequent 
creditors  participate  in  the  benefit  when  such  a  deed  ia  set 
aside,  even  a  subsequent  creditor  has  an  equity,  whilst  there 
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are  prior  creditors  unsatisfied,  to  file  a  bill  to  impeach  the 
deed:  Jenkynv.  Vaughan(a),  StUeman  v.  AshdownQ)), 
Richardson  v.  STnaUwood  (c),  OddsmUh  v.  Russell  {d), 
French  v.  French  (e). 

If  the  settlement  be  valid,  the  Plaintiff,  as  assignee,  is  en- 
titled to  so  much  of  the  income  of  the  settled  fimd  as  is  not 
necessary  for  the  maintenance  of  the  wife  and  children: 
Twopeny  v.  Peyton  (/),  Oodden  v.  Growhurst  (gr),  Rippon 
V.  Norton  (h),  Page  v.  Way  (i),  Lord  v.  Bymm,  (k),  Toung- 
hushcmd  V.  Oisbome  (t),  Kearsley  v.  Woodcock  (m),  Wal- 
lace V.  Anderson  (n). 

Mr.  WiUcock,  Q.  C,  and  Mr.  Bevir,  for  the  wife  and  child- 
ren of  C,  J,  Penney: — 

The  settlement  was  made  for  valuable  consideration. 
Everjrthing  that  W.  P.  Pewney  could  do  to  ascertain  the 
amount  of  the  debts,  was  done  most  carefully,  that  he  might 
choose  whether  or  not  he  would  pay  them ;  and  all  that  were 
known  he  paid.  The  question,  what  is  a  valuable  consider- 
ation? is  the  same  imder  both  statutes,  13  Eliz.  a  5,  and  27 
Eliz.  &4;  and,  in  Roe  v.  MiUon  (p),  the  concurrence  of  a  third 
party  was  held  to  be  of  importance.  So  here,  the  covenant 
by  the  wife  not  to  anticipata  [Vicb-Chancellor. — ^The 
smallest  possible  surrender  of  interest  has  been  held  enough 
to  form  a  consideration  to  support  a  conveyance  against  the 
latter  statute.]  The  adequacy  of  the  consideration  is  not 
inquired  into  closely:  Lady  ArvmdeU  v.  Phipps  (p).    The 


(a)  25  L.  J.,  Chanc,  338. 
(()  2  Atk.  481. 

(c)  Jac  552. 

(d)  5DeG.,M'N.&G.547. 
(tf)  6  Id.  96. 

(/)  10  Sim.  487. 
<g)  Id.  642. 
(A)  2  Beav.  63. 


(0  3  Id.  20. 
(it)  2  Y.  &  C.  C.  C. 
(I)  1  ColL  400. 
(m)  3  Hare,  185. 
(n)  16  Beav.  533. 
(o)  2  Wils.  356. 
(p)  10  Yea,  139. 
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mutual  concurrence  of  husband  and  wife  in  levying  a  fine  of 
lands,  in  which  they  were  jointly  interested,  is  sufficient: 
Parker  v.  Carter  (a),  Ford  v.  StiuiH  (6),  Scot  v  Bell  (c). 

Such  a  suit  is  not  properly  instituted  by  the  assignee  of 
the  settlor. 

Mr.  Southgdte  in  reply. 


Yice-Chakcellor  Sir  W.  Page  Wood,  (after  shortly 
stating  the  fiacts,  continued) — 

It  w  as  admitted  by  the  Plaintiff's  counsel  in  opening  the 
case,  that  they  could  not  bring  home  to  W.  P.  Penney 
knowledge  oltiie  Plaintiff's  demand  at  the  date  of  the  settle- 
ment; but  C  J.  Pen/ney  was  perfectly  aware  of  it  As  far 
as  any  negative  can  be  proved,  it  is  proved  that  it  was  not 
possible  that  W.  P.  Penney  could  have  known  of  the  Plain- 
tiff's demand  at  the  time  this  settlement  was  made.  He 
saw  that  his  brother  was  living  in  a  manner  which,  consi- 
dering his  circumstances,  was  extravagant,  and  that  he  had 
borrowed  4502.  upon  security  of  this  life  interest^  which  was 
his  only  property ;  and  W.  P.  Peftvney  was  minded  to  provide 
means  for  the  support  of  the  wife  and  family  of  his  brother, 
and  to  arrest  him  in  his  course  of  extravagance.  Accord- 
ingly, W,  P.  Permey  held  several  communications  with  his 
brother,  which  commenced  before  the  claim  of  the  Plaintiff 
was  made,  and  were  of  this  nature:  W,  P.  Penney  being 
desirous  to  firee  his  brother  from  all  his  existing  debts,  in  or- 
der that  some  arrangement  might  be  made  for  the  future,  by 
which  his  wife  and  children  might  be  protected  from  the 
consequences  of  his  improvidence,  inquired  into  the  amount 
of  his  debts.     This  was  stated  at  first  to  be  160Z.,  then 


(a)  4  Hare,  409. 

vounL 


(h)  15  Beav.  493. 
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(c)  2  Lev.  70. 


K.  J. 


CASES  IN  CHANCERY. 

170!.,  then  180!.,  and  at  last  a  bill  was  sent  in  for  the 
schooling  of  the  children,  which  raised  the  amount  to  208!. 
At  this  W.  P.  Penney  was  dissatisfied,  and  seems  to  have 
doubted  whether  he  should  carry  liis  proposal  into  effect 
tuf^meM.  ^^  j^^  however,  he  consented  to  do  so,  on  condition  that 
the  whole  amount  of  his  brother's  debts  should  be  disclosed 
to  him.  Therefore,  as  far  as  W,  P.  Penney  was  concerned, 
I  have  no  doubt  that  he  was  convinced  that  the  effect  of  the 
transaction  would  be,  that  not  a  single  creditor  of  his  bro- 
ther would  be  left  unpaid.  His  object  was  to  clear  his 
brother  of  all  his  unsecured  debts,  and  then  to  make  a  pro- 
vision for  his  wife  and  family. 

The  indenture  was  drawn  in  a  form  which  is  not  usual 
I  cannot  find  any  instance  in  which  the  debtor  himself, 
whose  property  is  sought  to  be  affected  by  a  suit  of  this 
kind,  has  been  capable  of  taking  an  interest  in  the  manner 
provided  by  this  deed.  G.  J.  Penney  does  not  take  an  ac- 
tual interest  under  the  deed.  If  he  did,  of  course  that 
might  be  attached  by  creditors;  but  there  is  an  option 
given  to  the  trustees  to  dispose  of  the  property  for  the  be- 
nefit of  G.  J,  Penney,  if  they  shall  think  fit.  One  of 
the  trusts  of  the  deed  is,  during  the  life  of  the  said  G,  J. 
Permey,  to  pay,  apply,  lay  out,  and  expend  the  dividends 
or  annual  produce  of  the  fund  in  and  towards  the  main- 
tenance, clothing,  lodging,  and  support  of  the  sad  G.  J. 
Pewney,  and  his  present  or  any  future  wife,  and  his  children 
or  any  of  them,  or  otherwise  for  their  or  any  of  their  use 
and  benefit,  in  such  manner  as  the  trustees  or  trustee  for 
the  time  being  should,  in  their  or  his  uncontrolled  discretion, 
think  proper. 

I  will  first  consider  the  case  independently  of  the  letters 
which  have  been  referred  to.  Assuming  that  the  person  who 
advanced  the  money,  which  was  the  consideration  for  this 
settlement,  had  no  knowledge,  at  the  time  of  the  settlement 
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being  made,  that  there  were  any  unpaid  debts  of  the  set- 
tlor existing,  and  regarding  this  fact  as  an  indication  of  the 
intention  of  the  parties,  although  I  am  not  aware  of  any 
case  in  which  a  deed  of  this  kind  has  been  supported,  where 
it  contained  a  power  for  the  trustees  to  hand  over  part  of 
the  interest  to  the  settlor;  still,  considering  the  question 
upon  principle,  in  iteelf  that  circumstance  would  not  be  suf- 
ficient to  make  the  deed  fraudulent  against  subsequent 
creditors,  whatever  cause  of  suspicion  it  might  occasion.   In 
Ihe  case  of  Ha/rman  v.  Richards  (a),  it  was  said  by  Lord 
Justice  Turner,  that,  if  a  settlement  be  made  for  valuable 
consideration,  then  the  only  question  for  the  creditors  is, 
whether  it  was  made  bon&  fide;  for  a  deed,  though  made 
for  valuable  consideration,  may  be  affected  by  mala  fides. 
The  question  is,  was  the  object  of  the  deed  bona  fide,  or  was 
there  an  intention  to  defraud  creditors  ?    With  respect  to 
voluntary  settlements,  the  result  of  the  authorities  is,  that 
the  mere  fact  of  a  settlement  being  voluntary  is  not  enough 
to  render  it  void  against  creditors;  but  there  must  be  un- 
paid debts,  which  were  existing  at  the  time  of  making  the 
settlement,  and  the  settlor  must  have  been  at  the  time  not 
necessarily  insolvent,  but  so  largely  indebted  as  to  induce  the 
Court  to  believe  that  the  intention  of  Ae  settlement,  taking 
the  whole  transaction  together,  was  to  defraud  the  persons 
who,  at  the  time  of  making  the  settlement,  were  creditors 
of  the  settlor.     The  mere  fact  of  a  man's  making  a  voluntary 
aetUement,  and  thereby  parting  with  f  large  portion  of  his 
property,  has  never  been  held  to  make  such  a  settlement 
fraudulent  as  against  subsequent  creditors.     Sir  Thxymas 
Plumer,  in  Richardson  v.  SmaUwood  (6),  said,  that  it  had 
never  been  decided  that  a  volimtary  settlement  was  valid, 
whore  the  settlor  was  largely  indebted  at  the  time,  and  sub- 
sequent creditors  have  applied  for  relief.     That  may  remain 
yet  to  be  determined.     The  illustration  given  by  Sir  27m>- 
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TOOB  Phimer  of  a  settlement,  which  would  probably  be  void 
against  subsequent  creditors,  is,  where,  in  order  to  evade  the 
statute,  a  person,  being  considerably  indebted,  makes  a  vo- 
luntary settlement,  which  would  be  void  if  impeached  by 
those  who  were  then  his  creditors,  and  afterwards  pays  them 
off,  and  a  new  set  of  creditors  stand  in  their  places,  who  are 
left  to  do  what  they  can.  Such  a  settlement  would  be  void 
against  the  subsequent  creditors,  because  it  would  be  a 
fraud  upon  the  statute.  The  statute  is  for  the  protection 
of  creditors,  "  or  others,"  not  creditors  only;  and,  if  such  a 
case  w;ere  presented  to  the  Courts  it  would  probably  hold 
the  whole  proceeding  to  be  a  contrivance,  and  woidd  conse- 
quently set  aside  the  settlement 


I  will  in  this  case  first  consider  whether  a  deed,  merely 
voluntary,  is  fraudulent  against  subsequent  creditors^  from 
the  fact  that  it  contains  a  trust  to  apply  the  interest  of  the 
property  in  such  manner  as  the  trustees  should  think  fit» 
towards  the  benefit  of  the  settlor  or  his  wife  or  childrea 
In  such  a  case,  the  instrument  being  merely  voluntary,  the 
intention  may  have  been  to  take  the  property  from  the  cre- 
ditors, and  it  may  be  requisite  to  have  the  transaction  fully 
investigated ;  but,  supposing  the  settlor  to  have  parted  bon& 
fide,  by  the  deed,  with  all  the  control  over  his  property,  and 
to  have  vested  it  in  the  trustees,  in  order  to  give  them  the 
absolute  power  to  deal  with  it  as  they  please  for  the  benefit 
of  himself  or  his  wife  or  children,  that  could  not  be  held  to 
be  fraudulent  against  subsequent  creditors  of  the  settlor,  any 
more  than  if  it  were  a  settlement  simply  for  the  benefit  of  the 
wife  and  children  of  the  settlor.  The  distinction  is  too  thin 
to  authorise  the  Court  to  decide,  that,  because  the  settlor  may 
possibly  derive  some  benefit  under  it,  the  settlement  must 
therefore  be  fraudulent.  That  I  conceive  would  be  the  law 
if  this  settlement  were  voluntary.  But  as  it  is  not  volun- 
tary, but  for  valuable  consideration,  and  for  the  express 
purpose  of  protecting  the  wife  and  children  of  the  settlor, 
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and  securing  the  property  for  their  benefit^  the  circum- 
stances of  the  ca45e  are  strongly  in  favour  of  the  validity  of 
the  deed  W,  P,  Penney  would  not  have  parted  with  his 
money  to  pay  his  brother's  debts,  unless  this  provision  for 
his  brother's  wife  and  children  had  been  made;  and  having 
parted  with  his  money  on  the  faith  of  this  being  done,  he  is 
entitled  to  say,  that  this  benefit  shall  be  secured,  and  that 
no  creditor,  prior  or  subsequent  to  the  deed,  shall  be  allowed 
to  set  it  aside. 
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Then,  the  question  which  created  the  greatest  doubt  in 
my  mind  arises  upon  the  lettera  In  one  of  these  letters, 
the  solicitors  of  W,  P,  Pewaey  write  to  C.  J.  Penney  on 
the  5th  of  February,  1853,  as  follows  :— "  The  only  object 
that  your  brother  can  have  in  view,  is  to  save  your  life 
interest,  in  case  anything  happens  to  you;  and  to  effect  this 
object,  he  was  understood,  some  days  since,  to  be  willing  to 
pay  your  debta''  "To  save  your  life  interest"  may  be  read 
in  two  ways,  either  to  save  it  for  C,  J,  Penney  himself, 
which  the  law  would  not  allow  to  be  done  by  any  contriv- 
ance, to  defeat  his  creditors— -or  to  save  it  for  his  wife  and 
children.  The  next  letter  was  written  on  the  21st  of  March, 
1853,  by  the  same  solicitors  to  the  solicitor  who  acted  in  the 
matter  for  C.  J.  Penney.  They  write,  "  The  iiicome  will  of 
course  be  paid  to  Mr.  C.  J.  Penney  as  long  as  this  can  safely 
be  done;  but,  on  referring  to  our  conveyancer  your  letter 
of  the  18th  instant,  wherein  you  state  that  you  think  it 
reasonable  that  Mr.  G,  J.  Penney  should  have  the  control 
over  a  portion  of  the  dividends,  he  stales  i;hat  it  will  be 
qnite  impossible  to  give  Mr.  G,  J,  Penney  any  interest,  how- 
ever slight,  without  such  interest  passing  to  creditors  in  the 
case  of  bankruptcy  or  insolvency."  If  there  were  any  secret 
trust  to  pay  him  the  dividends^  and  supposing  that  the  course 
of  proceeding  mentioned  in  the  letter,  namely,  paying  the  in- 
come to  G,J.  Penney  as  long  as  it  could  safely  be  done,  meant» 
we  wiU  pay  it  him  until  an  execution  issues,  I  confess,  I  have 
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no  doubt  in  my  own  mind,  that  the  deed  would  be  fraudu- 
lent under  the  statute.     The  analogy  to  the  cases  of  fraud 
upon  the  bankrupt  laws  would  be  very  strong,  where  it 
has  been  settled,  that  a  trader  cannot^  even  for  valuable 
consideration,  settle  his  own  property  in  such  a  manner  as 
that  he  should  take  an  interest  in  it  until  his  bankruptcy, 
and,  afterwards,  it  should  be  held  in  trust  for  his  wife  and 
children.     In  Higinbotiva/m  v.  Holme  (a),  the  doctrine  was 
carried  so  far  in  the  case  of  a  man  who  was  not  a  trader, 
that,  where  he  had  made  a  settlement  previously  to  his  mar- 
riage, to  the  use  of  himself  for  life,  unless  he  should  embark 
in  trade,  and  in  the  lifetime  of  his  wife  become  bankrupt^  and 
on  his  death  or  bankruptcy  to  secure  an  annuity  for  hiB 
wife.  Lord  Eldon  decided,  that,  upon  the  subsequent  bank- 
ruptcy of  the  settlor,  the  settlement  could  not  be  upheld, 
but  was  void  as  a  fraud  upon  the  bankrupt  laws.     Look- 
ing at  the  terms  of  the  statute,  and  the  observations  of 
Sir  T,  PluTner,  I  am  of  opinion,  that,  if  the  settlement  in 
this  case  had  been  in  that  form,  it  would  have  been  void 
against  the  Plaintiff. 


But  the  purport  of  the  letters  I  have  mentioned  is  only 
this:  "We  are  willing  enough  that  Mr.  (7.  J,  Pervney 
shoiJd  have  the  benefit  of  this  property,  if  it  could  be  so 
arranged  as  that  he  could  not  dispose  of  it  so  as  absolutely 
to  take  it  away  from  his  family;  but  if  any  interest  were 
given  to  him  by  the  settlement,  his  family  would  run 
the  risk  of  losing  it,  and,  therefore,  such  a  settlement  is 
rejected  by  his  brother,  and  he  stipulates  that  C.J.  Penney 
shall  part  with  the  entire  control"  The  words  are,  "  The 
income  will  of  course  be  paid  to  Mr.  C.  J.  Penney  as  long  as 
this  can  be  safely  done."  To  say  that  this  amounts  to  a 
secret  trust  for  Mr.  G.  J.  Penney,  until  the  property  should 
be  taken  in  execution  by  his  creditors,  would  be  too  much ; 


(a)  19  Ves.  88. 
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but  if  not^  it  has  no  effect  on  the  validity  of  the  settlement 
It  appears  to  me  plain,  that  C  J,  Penney  would  find  it 
impossible,  from  the  tenns  of  that  letter,  to  fiurt«n  any  trust 
upon  this  property  for  his  benefit  If  the  trustees  were  to 
say,  in  the  exercise  of  our  discretion  we  shall  henceforth  pay 
the  income  to  your  wife  and  children,  it  would  I  think  be 
impossible  that  G,  J.  Penney  could  rely  upon  this  letter  to 
pioYe  that  such  a  proceeding  would  be  any  fraud  upon  him, 
as  haviDg  induced  him  to  execute  the  deed  in  the  belief 
that  he  was  to  be  the  real  owner  until  his  bankruptcy. 
However  much  doubt  it  raised  in  my  mind,  I  still  think 
that  W.  P.  Penney,  having  consented  to  pay  the  debts  upon 
condition  that  the  property  should  be  settled,  so  that  the 
trustees  should  have  that  uncontrolled  discretion,  there  is 
nothing  in  these  letters  which  would  tend  to  fix  a  trust 
upon  the  property  in  &vour  of  C.  J.  Penney,  to  bring  the 
settlement  within  the  doctrine  of  Twynes'  case  (a),  or  to 
make  it  fraudulent  against  subsequent  creditors. 


1856. 


Jmdifmmi. 


The  case  supposed  by  Sir  T.  Plumer,  and  to  which  I 
have  referred,  is  very  different  That  was  a  scheme  to 
raise  money  to  discharge  debts,  and  to  defraud  friture  cre- 
ditors. Nothing  of  that  kind  was  contemplated  hera  With 
r^;ard  to  the  existing  creditors,  there  was  the  utmost  bona 
fides  on  the  part  of  W.  P.  Penney.  He  thought  that  he 
had  paid  off  all  the  existing  creditors,  so  as  to  leave  the 
fund  entirely  free,  to  be  settled  for  the  benefit  of  the  wife 
and  children,  whom  he  intended  throughout  to  benefit,  as 
his  paramount  object  though,  no  doubt,  he  was  also  desirous, 
as  &r  as  he  consistently  could,  to  benefit  C.  J.  Penney, 

It  was  argued,  that  if  I  came  to  a  conclusion  in  favour  of 
the  settlement,  I  must  decide  how  much  should  be  allowed 
to  the  wife  and  children,  so  as  to  leave  the  rest  of  the  in- 


(a)  3  Co.  81  b. 
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come  for  the  creditors  of  C.  J,  Pewney,  I  think,  however, 
that  it  is  not  possible  for  me  to  do  that,  where  an  absolute 
discretion  of  applying  all  or  any  part  of  the  income  for  their 
benefit  is  given  to  the  trustees.  Here,  there  is  such  an 
absolute  discretion,  and  I  cannot  interfere  with  it,  and 
cannot  decide  what  proportion  the  wife  and  children  are  to 
take. 


I  have  no  doubt  of  the  right  of  the  assignee  in  insolvency 
to  sue  in  this  case.  In  Doe  v.  Ball  (a),  Baron  Parke  and 
the  present  Lord  Chancellor  decided,  that  an  assignee  in 
insolvency  might  properly  represent  all  the  creditors  in 
proceedings  to  set  aside  an  instrument^  which  any  of  the 
creditors  might  have  instituted. 

The  only  remaining  point  is  as  to  the  costs.  I  cannot 
give  costs  to  Mrs.  Penney.  Her  husband  was  aware  of  his 
debt  to  the  Plaintiff,  and  my  observations  as  to  the  bona  fides 
of  the  transaction  have  no  application  to  him.  I  Higmi«y 
the  bill  without  costa 


(a)llM.&W.631. 
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SMITH  V.  LAY.  Dec,  mhy 

20th,  ds  2ind. 
1  HE  Plaintiff's  late  firm,  now  represented  by  the  Plaintiff,  Shipping-^ 
were  shipbuilders,  and  shipowners  and  brokers,  at  Newcas-  OwJ^^Atp 
He,  and,  in  1853,  were  part^wners  with  the  Defendants  of  ^^dT^i^ 

a  vessel  named  the  !rudor,  the  Plaintiff's  firm  being  owners         

of  38-64ths,  the  Defendant  Lay  of  20-64ths,  and  the  De    T^m»n»«ing 

V  '  owner  of  a 

fendant  Roberts  of  the  remainding  6-64!tha  »l»ip  ^  compe- 

tent  to  appoint 
himself  to  act 

The  Plaintiff's  firm  acted  as  managing  owners  of  the  ves-  ^J^  Ihip'in^ 

sel,  and  also  as  shipbrokers,  and,  in  their  accoimts  rendered  ^gjjjjjj'^n*"^ 

to  the  Defendants,  they  charged  commission  as  managing  the  freight, 

oimers,  and  also  made  certain  charges  in  respect  of  services  incompatibi- 

rendered  by  them  as  brokers  to  the  ship.  ^^^ iS^i. 

(ae,  iemhle, 
_,     _    _      _  _.  ,    ,    .      .  ,  ,1  ,  there  would  be 

The  Defendant  disputed  their  right  to  make  these  charges,  between  the 

and  eventually  put  a  stop  upon  his  portion  of  the  fi^ight,  shlp'sdiandler 

under  the  Warehousing  Act,  8  &  9  Vict  c.  91,  s.  61,  giving  ^"^jg'jl^i, 

notice  to  the  persons  liable  to  pay  the  freight  then  due,  not  fiduciai7chai> 
X  1.  .•       .     .1      -ni   •    ..«..    /.  aoter  as  man- 

to  pay  his  proportion  to  the  Plaintiff  s  firm.  aging  owner. 

Bat,  before 

—^     Tfc    •     •  allowing  him 

The  Plaintiff  then  filed  his  bill,  insisting  on  his  right  to  a  oommisrion 

make  the  charges  in  dispute,  and  praying  for  an  account  of  thewrvteeein 

all  the  dealings  and  transactions  between  the  Plaintiff  and  5,^®^®"'  *^«^ 
,.  ®  Court  directed 

his  late  firm  and  the  Defendants  respecting  the  vessel,  and  an  inquiry, 

to  have  the  notice  withdrawn.  oording'to  the 

custom  of  ahip- 

owners  or 

otherwise,  he, 
being  manag- 

Mr.  MoU,  Q.  C,  Mr.  Cairns,  Q.  t3.,  and  Mr.  Dickinson  ing  owner,  was 
for  the  Plaintiff  SdwtTc^S: 

mission  in  re- 

Mr.  Dmid,  Q.  C,  and  Mr.  Humphry,  for  the  Defendant  '^^^^ 

him,  and 
which  duties  are  ordinarily  performed  by  shipbrokers. 
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1866.  ^^y*  disputed  the  Plaintiff's  right  to  make  any  charges  in 
respect  of  services  rendered  by  the  firm  while  managing 
owners,  and  ordinarily  performed  by  a  shipbroker. 

Argument.  First,  the  services  in  question  were  incompatible  with  the 
duties  of  the  Plaintiff's  firm  as  managing  owners  of  the 
ship.  By  assuming  those  duties,  the  firm  had  placed  them- 
selves, in  relation  to  the  Defendants,  in  a  fiduciary  position, 
as  was  clear  from  Lord  Tenterden'a  statement  of  the  duties 
of  managing  owners  (a);  and,  occupying  a  fiduciary  position, 
they  were  precluded  from  appointing  themselves  to  act  in 
any  way  as  brokers  of  the  ship.  The  ship's  broker  was  a 
tradesman ;  and,  according  to  the  Plaintiff's  contention,  there 
would  be  nothing  inconsistent  in  managing  owners  appoint- 
ing themselves  the  universal  tradesmen  of  the  ship.  In 
principle,  there  could  be  no  distinction  between  the  position 
of  a  managing  owner  of  a  ship,  and  that  of  a  managing 
director  of  a  ship's  company,  which  had  been  held  by  Lord 
Justice  Knight  Bruce,  when  Vice-Chancellor,  to  preclude 
a  director  from  undertaking  the  office  of  ship's  husband, 
though  with  the  consent  of  his  co-directors,  upon  the  groimd 
that  he  was  a  trustee  for  the  other  shareholders,  and  taciUy 
under  an  engagement  not  to  make  a  profit  of  his  duty: 
Here,  as  there,  without  any  special  provision  for  the  pur- 
pose, it  was  by  law  an  implied  and  inherent  condition  of  the 
relation  subsisting  between  the  parties,  that  the  party  occu- 
pying a  fiduciary  position  should  not  make  any  profit  to 
himself  of  his  trust,  and  should  not  acquire  to  himself 
while  he  remained  in  that  position,  an  interest  adverse  to 
his  duty:  Benson  v.  Hedthom  (6).     But, 

Secondly,  if  not  precluded  from  appointing  themselves 
to  act  as  brokers  to  the  ship,  the  Plaintiff's  firm  were  at 
least  precluded  from  charging  any  commission  for  services 
rendered  by  them  in  that  capacity. 

(a)  Abbott  on  Shipping,  8th  edit.,  p.  106.    (h)  1  Y,  C.  C.  C.  326, 341. 
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[The  Vice-Chancelloe  inquired  what  specific  charges 
were  objected  to  by  the  Defendant] 

Mr.  Huw/phry, — ^The  Plaintiff  has  made  one  charge  for 
collecting  fireight  in  his  capacity  of  managing  owner,  another 
for  disbursing  it  in  his  assumed  capacity  of  ship's  broker; 
and  admitting  that  he  was  not  precluded  from  assuming  the 
latter  capacity,  which  we  deny,  at  any  rate  he  is  not  enti- 
tled to  receive  anything,  whether  by  way  of  commission  or 
btherwise,  for  services  rendered  by  him  in  that  character. 
He  might  have  employed  a  broker  to  discharge  these  ser- 
vices, and  he  would  have  been  allowed  any  commission  paid 
to  such  broker;  but,  having  thought  fit  to  discharge  them 
himself,  he  is  precluded  from  making  any  profit  by  so 
doing. 

The  Vice-Chancellor  (to  Mr,  Bx>U), — ^It  does  not  ap- 
pear to  me  that  the  services  in  question  are  incompatible 
with  the  Plaintiff's  character  as  managing  owner.  The 
question  is,  whether  he  is  entitled  to  any  commission  for 
discharging  them. 

Mr.  fioft,  Q.  C,  in  reply:— 

If  the  Court  consider  that  there  is  no  incompatibility  in 
the  duties,  the  onus  does  not  lie  with  the  Plaintiff  to  shew 
a  contract  that  he  was  to  be  paid  for  them.  Having 
thought  fit  to  discharge  both  duties,  he  is  entitled  to  be 
paid  for  both,  and  the  Court  will  direct  an  inquiry  as  to  the 
amount 
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Vice-Chancellob  Sib  W.  Page  Wood: — 

In  reference  to  the  first  question  raised  for  the  Defend- 
ant, viz,  whether  the  services  in  question  were  not  incom- 
patible with  those  which  devolved  on  the  Plaintiff's  firm  as 
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managing  owners  of  the  ship,  I  was  anxious  to  see  the  par- 
ticular items  in  dispute,  so  as  to  ascertain  the  precise  nature 
of  the  services  which,  according  to  the  Defendant's  conten- 
tion, were  incompatible  with  the  duties  of  managing  owner. 

Having  now  seen  the  accounts,  and  examined  the  items 
in  question,  I  am  satisfied  that  no  one  of  the  services  to 
which  those  items  refer,  is  incompatible  with  the  duties 
which  devolved  on  the  Plaintiff  as  managing  owner. 

The  case  of  Benson  v.  Heathorn,  cited  by  Mr.  Danid  in 
support  of  a  contrary  proposition,  was  very  different.  There, 
one  of  the  directors  of  a  shipping  company  undertook,  with- 
out the  consent  of  the  body  of  the  shareholders — ^in  the 
absence  of  any  agreement  with  them,  and,  as  it  were,  behind 
their  backs — to  constitute  himself  ship's  husband,  and  in 
that  character  received  commission  and  brokerage  out  of  the 
company's  funds.  And  the  decision  in  that  case  was,  that 
no  director  had  a  right,  even  with  the  consent  of  the  board 
of  directors,  to  take  that  course:  to  do  so  was  clearly  to 
assume  two  incompatible  characters,  in  one  of  which  it  was 
his  duty  to  watch,  while  in  the  other  he  himself  was  the 
party  to  be  watched.  As  a  director,  it  was  his  duty  to 
exercise  over  every  one  of  the  company's  servants  constant 
and  vigilant  superintendence  and  control  By  assuming  to 
himself  the  office  of  ship's  husband,  he  became  himself  the 
person  whose  conduct  and  accounts  it  was  his  duty  to  super- 
intend and  to  check  (a).  To  assume  that  office,  a  director 
of  such  a  company  had  no  right  But  here,  ex  concessis, 
the  Flainti£^  as  oivner  of  the  majority  of  shares  in  the  ship, 
had  a  right  to  constitute  himself  managing  owner. 

Then,  having  a  right  to  constitute  himself  managing 
owner,  and  having  exercised  that  rights  he  performs  ser- 

(a)  1  Y.  &  C.  C.  C.  340,  342. 
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vices,  some  of  which,  as  the  Defendant  contends,  are  ordi-  1856. 
narily  performed  by  shipbrokera  I  can  imderstand  an 
objection  being  raised,  if  the  Plaintiff,  being  managing  owner, 
had  constituted  himself  ship's  chandler  or  ship's  carpenter; 
but  bere,  all  that  is  objected  to  is,  that  he  has  collected  and 
distributed  the  fireight  It  appears  to  me,  that»  in  employ- 
ing himself  to  do  this,  there  is  nothing  incompatible  with 
his  duty  as  managing  owner. 

In  reference  to  the  second  question,  viz.  Whether  he  is 
entitled  to  charge  a  commission  or  brokerage  for  the  ser- 
vices in  question,  it  was  admitted  that  he  might  have  em- 
ployed a  broker,  and  would  have  been  allowed  any  money 
he  might  have  paid  to  a  broker  for  the  discharge  of  those 
services;  but,  having  thought  fit  to  dispense  with  that  inter- 
mediate step,  and  to  discharge  those  services  himself,  it  was 
aigued  that  he  was  not  entitled  to  make  any  charge  in  re- 
spect of  such  services.     In  reference  to  this  part  of  the  De- 
fendant's contention,  it  has  struck  me  that  the  case  may 
bear  some  analogy  to  the  case  of  a  mortgagee  acting  as  re- 
ceiver, as  to  which  the  law  is  now  settled,  after  some  differ- 
ence of  opinion  upon  the  subject,  that,  although  a  mortgagee, 
employing  a  receiver  to  collect  the  rents,  for  instance,  of 
several  small  holdings,  would  be  entitled  to  credit  himself 
in  the  accounts  with  poundage  paid  to  such  receiver;  still,  if 
he  thinks  fit  to  dispense  with  the  receiver's  services,  and  to 
collect  the  rents  himself,  poundage  would  not  be  allowed 
him. 

Therefore,  what  seems  to  me  to  be  proper  on  this  branch 
•of  the  case  is,  to  direct  an  inquiry  whether,  according  to 
the  custom  of  ship-ovmers,  or  otherwise,  the  Plaintiff  and 
bis  late  partner,  being  managing  owners  of  this  ship,  are 
Qititled  to  be  paid  any  and  what  commission  in  respect  of 
duties  performed  by  them,  and  which  duties  are  ordinarily 
performed  by  shipbrokers. 
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1856.  There  must  be  a  common  account  of  all  dealings  and 

transactions  from  the  commencement  of  the  partnership, 
but  not  disturbing  any  settled  account;  and  the  Defendant 
must  forthwith  withdraw  the  notice  to  stop  the  freight 
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Decree  accordingly,  reserving  further  consideration  and 
costs. 


iSCyjX'd:  BARRACK  V.  MCCULLOCH. 

20th.  '        m 
Creditors—       1  HIS  was  a  Creditors'  suit  against  the  widow  and  execu- 

^Volvmiary''  trix  of  WUliam  Mariner,  deceased,  and  against  certain 
Purchase  of      persons  in  whose  names  W,  Mariner  had  in  his  lifetime 

Stock — Trust      ^ 

for  Children^  invested  900L  in  the  purchase  of  stock,  upon  trust  for  his 
110— MarrUd  daughters.  The  bill  sought  to  have  such  trust  declared  void 
Waman^Sav-   under  the  stat  13  Eliz.  c.  5,  as  against  the  creditors  of 

tngs — Separate  ° 

Property—       Marvoer. 

Onus  of  Proof 
— MaJdng  Jw- 

sweranAfida-      The  Plaintiffs  claim  arose  in  this  way:  Marvoer  in  his 

vit. 

Since  the  passing  of  the  1  &  2  Vict.  c.  110,  an  investment  of  money  in  the  purchase  of  stock 
in  the  names  of  trustees,  upon  trust  for  the  children  of  the  settlor,  he  not  having  at  the 
time  sufficient  property  besides  the  money  so  invested  to  pay  the  debts  he  then  owed,  Ib 
void  under  13  Eliz.  o.  5;  because,  by  the  1  &  2  Vict  c.  110,  money  or  stock  may  be  taken 
in  execution,  and  therefore  the  effect  of  such  a  settlement  would  now  be  to  delay,  hinder^  or 
defraud  the  creditors  of  the  settlor. 

For  the  same  reason,  any  purchase  of  property  by  a  settlor  so  indebted,  in  the  name  of  a 
child  or  other  person,  would  now  be  void  under  the  statute  of  Elizabeth. 

Money  received  by  a  married  woman  out  of  the  proceeds  of  her  husband's  busineea,  or 
saved  by  her  out  of  moneys  given  to  her  by  him  for  household  purposes,  dress,  or  the  like, 
and  invested  by  her  in  her  own  name,  belongs  to  her  husband. 

Secus  as  to  moneys  saved  by  her  out  of  the  income  of  her  separate  estate,  and  so  invested. 

Where  such  investment  had  been  made  by  her  husband  for  her,  upon  its  being  impeached 
by  his  creditors  after  his  death, — held,  that  the  onus  was  upon  her  to  prove  that  the  moneys 
were  the  savings  of  her  separate  estate. 

She  proved  that  they  were  saved  out  of  rents  of  furnished  houses,  which  were  settled  to 
her  separate  use: — Hdd,  that  threw  back  upon  the  creditors  the  onus  of  proving  that  the 
furniture  belonged  to  the  husband,  and,  also,  what  part  of  the  rents  were  to  be  attributed 
to  the  furniture. 

Except  on  a  motion  for  decree,  answers  of  Defendants  cannot  be  read  as  affidavits,  upon 
notice  that  they  will  so  be  used  at  the  hearing ;  but  to  make  them  affidavits,  the  respective 
Defendants  must  confirm  their  answers  by  short  affidavits  referring  to  them  as  exhibits. 

^Uj^/ql,  XfS^^.  ^.  Uf.  A.  /fJ\ 
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lifetime  was  clerk  to  Mr.  HeaeUine,  a  stockbroker,  and  be-  1866. 
ing  a  friend  of  the  Plaintiff,  Jwmes  BarrcLck,  and  his  wife, 
Mre.  Barrack  from  time  to  time,  in  the  years  1 852  and  185S, 
gate  to  Mariner  money  to  invest  This  money  she  took 
partly  out  of  the  profits  of  her  husband's  business,  and 
partly,  during  a  time  when  the  business  was  being  carried 
on  by  trustees  for  the  benefit  of  her  husband's  creditors, 
out  of  moneys  allowed  to  her  from  time  to  time  by  such 
trustees,  and  she  gave  it  to  Marmer  to  invest  without  her 
husband's  knowledge.  Mariner  furnished  an  account  of 
inyestments,  which  he  represented  that  he  had  made  with 
the  moneys  so  given  to  him.  He  died  in  October,  1853; 
and  upon  his  death  it  appeared  that  the  investments  which 
he  represented  that  he  had  made  were  not  in  existence,  if 
they  had  ever  been  made ;  and  the  Plaintiff  now  claimed 
against  Mariner's  estate  the  moneys  given  to  him  for  in- 
vestment, with  interest,  amounting  altogether  to  more  than 
lOOOi. 

The  transaction  sought  to  be  impeached  by  the  Plaintiff 
▼as  an  investment  by  Ma/riner,  in  July,  1852,  of  three 
sums  of  300{.  in  the  names  of  two  trustees  and  one  of  his 
three  daughters;  each  sum  being  invested  in  the  name  of 
a  different  daughter  and  the  two  trustees:  and  the  brokers' 
bought  notes  expressed  that  the  investments  were  made  by 
Mariner's  direction.  The  case  made  in  defence  was,  that 
these  sums  of  3002.  each  were  moneys  belonging  to  Mrs. 
Marmer^  and  saved  by  her  out  of  the  income  of  her  sepa- 
rate estate,  which  she  had  kept  for  some  time  sewn  up  in 
her  stays;  and  that^  in  July,  1862,  she  had  given  them  to  her 
husband  to  invest  for  her  daughters  in  this  manner.  Her 
separate  property,  from  the  income  of  which  she  represented 
that  she  had  accumulated  this  frmd,  consisted  of  some  land 
on  which  were  two  houses.  There  was  some  evidence  that 
one  of  the  houses  had  been  built  partly  with  the  husband's 
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money,  and  they  were  certainly  furnished  by  him.  These 
houses  were  let  furnished,  and  Mrs.  Mariner  received  the 
rents,  and  from  them  she  stated  the  9002.  had  been  accu- 
mulated by  her.  At  the  time  of  making  the  investment, 
Mariner  was  in  embarrassed  circumstances,  and  at  his 
death  he  was  largely  indebted  to  other  persons  beside  the 
Plaintiff,  and  left  property  to  the  value  of  not  more  than 
800Z. 


It  was  admitted  that  Mariner's  estate  was  insufficient  to 
pay  the  Plaintiff's  debt,  unless  the  stock  could  be  made 
liable  to  the  claim. 


Argument.         ^^'  ^o^^f  0-  C.,  and  Mr.  Speed,  for  the  Plaintiff  i^— 

If  the  Plaintiff  proves,  that,  at  the  time  of  the  voluntary 
appropriation  of  this  money,  there  existed  debts  of  the  hus- 
band which  are  still  unpaid,  that  is  sufficient  groimd  to  in- 
duce the  Court  to  direct  an  inquiry  as  to  his  circumstances 
at  .the  time,  if  not  to  conclude  that  the  appropriation  was 
fraudulent  against  his  creditors:  Skarf  v.  SovXby{a). 

[Vice-Chancellor— In  French  v.  French(b),  the  Lord 
Chancellor  says,  that  **  The  statute  of  Elizabeth  applies  to 
all  transactions  of  which  the  effect  is  to  withdraw  any  por- 
tion of  the  property,  so  that  there  does  not  remain  sufficient 
to  enable  creditors  to  pay  themselves.'^  It  is  not  enough  to 
prove  merely  that  the  donor  was  indebted  at  the  time.] 

Mr.  James,  Q.  C,  and  Mr.  Fooks,  for  the  Defendants, 
proposed  to  read  the  answers  as  affidavits. 

Mr.  RoU,  Q.  C. — I  object  to  having  the  answers  read  as 
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(b)  6  De  a,  Mac  &  G.  95. 


CASES  IN  CHANCERY. 


iin 


evidence  against  the  Plaintiff  This  is  not  a  motion  for  de- 
cree, hut  replication  has  been  filed.  The  Defendants  have 
given  notice  that  they  will  read  their  answers,  but  that  is 
not  the  practice.  They  should  have  verified  them  by  affi- 
davits referring  to  them  as  exhibits,  and  confirming  them. 
Otherwise  the  answers  cannot  be  made  affidavits,  except 
on  a  motion  for  decree. 


1866. 

Barrack 

v. 

M'CVLLOCH. 

Argwntnt. 


Tne  ViCE-CHAycELLOR  decided  that  the  answers  could 
not  be  used  as  affidavits;  but  it  was  arranged  that  they 
should  be  so  used,  upon  condition  that  Mjts.  Marinei'  and 
M*CuUoch,  one  of  the  trustees,  should  be  cross-examined  in 
Court,  and  that  the  argument  should  proceed  upon  the 
question  of  law,  whether  a  gift  of  money  or  stock  came 
within  the  provisions  of  the  stat  13  Eliz.  a  5. 

Mr.  W,  M.  James,  Q.  C,  and  Mr.  Fooka,  for  the  De- 
fendants:— 

A  gift  of  money  is  not  within  the  statute:  Dujfftn  v. 
Fume88(a).  Neither  is  a  settlement  of  a  policy  of  insur- 
ance: Orogan  v.  Cooke  (b);  because,  when  this  Act  was 
passed,  creditors  could  not  attach  property  of  that  nature ; 
and  therefore  a  settlement  of  such  property  could  not  de- 
lay, hinder,  or  defraud  them.  If  such  property  can  now  be 
taken  in  execution,  the  statute  of  Elizabeth  cannot,  there- 
fore, be  extended  to  include  it.  [Mr.  RoU,  Q.  C,  referred 
to  SvTOd  V.  Thoma8{c),  in  which  it  was  held  that  the  as- 
fflgnment  of  a  bond,  before  the  passing  of  1  &  2  Vict  a  1 10, 
did  not  come  within  the  13  Eliz.  c.  5;  but  it  may  be  in- 
ferred from  the  judgment,  that  the  decision  would  have 
been  different  if  the  bond  had  been  assigned  since  1  &  2 
Vict  a  110.  The  Vice-Chancellor  referred  to  Watta  v. 
J«/ferye8  (d),  in  which  Lord  Truro  held,  that  a  creditor 


(a)  Ca.t.King,77. 
(6)2B.&B.230. 
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(c)  12  Ad.  &  E.  636. 
\k)  3  Mac.  &  a.  422. 
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might  attach  a  cheque  of  the  Accouiitant-General  in  favour 
of  the  debtor.]  Stock  was  not  within  the  statute,  and  is 
not  now,  because  it  can  only  now  be  reached  by  a  creditor 
by  means  of  a  charging  order:  Horn  y.  Horn  (a);  Coch- 
rcune  v.  Chambers  (b);  Dundaa  v.  Dutens(c) ;  Eider  v. 
Kidder{d).  Then  it  must  be  proved  that  the  settlor  was 
insolvent^  or  nearly  so,  at  the  time  of  making  the  settle- 
ment, or  it  must  be  shewn  in  some  other  way  that  the  in- 
tent of  the  settlement  was  to  defraud  creditors :  Tovmahend 
V.  WeetacoU(ey 


On  principle  money  cannot  be  within  the  statute ;  for 
Mariner  might  have  squandered  it,  and  it  could  not  be 
followed  by  his  creditors. 

The  Vice-Chancellor — Upon  the  first  point,  I  have 
no  doubt  that  the  money  given  by  Mrs.  Barrack  to  Jda- 
riner  was  her  husband's  money.  It  appears  that  she 
took  it  out  of  his  business,  and  received  it  partly  from  the 
trustees,  who  were  appointed  for  the  benefit  of  her  hus- 
band's creditors.  There  is  no  evidence  that  the  husband 
ever  concurred  in  any  act  by  which  his  wife  acquired  pro- 
perty for  her  separate  use.  I  must,  therefore,  assume  that 
the  money  which  she  gave  to  Marvner  to  be  invested, 
without  the  privity  of  her  husband,  was  money  which  be- 
longed to  him.  It  is  not  like  the  savings  of  a  married 
woman  out  of  her  separate  estate.  Any  money  given 
to  her  by  her  husband  for  household  purposes,  or  for  dress, 
or  the  like,  and  applied  by  her  in  making  investments  in 
her  own  name,  would  belong  to  her  husband. 

There  can  be  little  question  as  to  the  debt     This  lady 


(a)  Amb.  79. 

(6)  lb. 

(c)  2  Cox,  235  ;  1  Vea.  jun.  196. 
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was  advancing  money  to  MarineTt  and  it  is  clear  that  the 
money  was  embezzled,  or  that  the  stock  purchased  with  it  was 
embezzled,  for  none  was  forthcoming  at  Mariner's  death. 

Mr.  Rdt,  Q.  C,  in  reply. — A  gift  of  money  or  stock  must 
now  be  within  13  Eliz.  a  5,  because  1  &  2  Vict  c.  110,  en- 
ables creditors  to  attach  such  property,  and  therefore  they 
may  be  defeated  by  its  being  given  away.  If  he  had  squan- 
dered it,  he  would  have  got  some  value  for  it. 


1856. 


Argument. 


Vicb-Chancellok  Sir  W.-  Page  Wood: — 

The  points  of  law  which  arise  in  this  case  are,  first,  Whe- 
ther, assuming  that  the  Plaintiff  was  a  creditor  otMarmer, 
and  that  the  money  in  question  was  the  Plaintiffs  money, 
Marmer  was  in  debt  to  such  a  degree  as  would  render  a 
settlement  made  by  him  for  the  benefit  of  his  children,  or 
others,  void ;  and  secondly.  Whether  or  not  the  particular 
settlement  in  this  case,  being  of  a  sum  of  stock  purchased 
with  the  moneys  which,  for  the  purpose  of  this  question,  I 
win  assume  to  have  belonged  to  Marvner,  would  be  void  as 
agamst  his  creditors,  under  the  stat  13  Eliz.  a  5. 

I  have  already  held  and  given  my  reasons  for  holding 
the  Plaintiff  to  be  a  creditor,  notwithstanding  some  pecu- 
liarity in  the  circumstances  of  the  case. 

I  think  also  that  the  state  of  indebtedness  of  Mariner  is 
quite  sufficiently  proved;  and  it  is  impossible  for  me  to 
hold,  if  the  money  was  his,  that  he  was  not  indebted  to  such 
a  degree  as  would  render  any  attempt  by  him  to  make  a 
voluntary  settlement  of  this  property  void  under  the  sta- 
tute. The  legal  question  upon  the  settlement  is  this:  It  is 
proved  that  bank  notes  to  the  amoimt  of  9002.  were  handed 
over  to  a  stockbroker,  in  order  to  purchase  stock  in  the 
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names  of  two  trustees  and  the  children ;  in  each  case  there 
were  two  trustees  and  one  of  the  children  of  Mariner.  It 
was  argued,  that,  inasmuch  as  the  settlement  was  not  of  the 
property  of  Maririer  himself,  but  only  of  property  pur- 
chased by  him,  it  could  not  have  been  taken  in  execution ; 
and  that  therefore,  on  the  authority  of  Eider  v.  Kidder  (a) 
and  that  class  of  cases,  in  which  it  has  been  held,  that,  where 
property  which  could  not  be  taken  in  execution  is  the  sub- 
ject of  a  settlement,  such  settlement  does  not  come  within 
the  provisions  of  the  stat.  13  Eliz.  a  5,  I  ought  not  to  hold 
this  case  to  be  within  the  statute.  Those  decisions  with 
regard  to  stock,  copyhold  property,  and  the  like,  are  found- 
ed upon  the  terms  of  the  preamble  of  the  statute,  which  de- 
clares it  to  be  "  for  the  avoiding  and  abolishing  of  feigned, 
covinous,  and  fraudulent  feoflftnents,  gifts,  grants,  aliena- 
tions, conveyances,  boiids,  suits,  judgments,  and  executions, 
as  well  of  lands  and  tenements  as  of  goods  and  chattels, 
more  commonly  used  and  practised  in  these  days  than  hath 
been  seen  or  heard  of  heretofore,  which  feoffments,  gifts, 
grants,  alienations,  conveyances,  bonds,  suits,  judgments, 
and  executions  have  been  and  are  devised  and  contrived  of 
malice,  fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  creditors  and  others 
of  their  just  and  lawful  actions,  suits,  debts,  accounts,  da- 
mages, penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs, 
not  only  to  the  let  or  hindrance  of  the  due  course  and 
execution  of  law  and  justice,  but  also  to  the  overthrow  of 
all  true  and  plain  dealing,  bargaining,  and  chevisance 
between  man  and  man."  Now,  it  has  been  held  repeat- 
edly, that  an  assignment  of  property  which  could  not  be 
taken  in  execution  is  not,  within  the  words  of  the  statute, 
an  assignment  of  property  with  the  intent  to  delay  credi- 
tors, inasmuch  as  creditors  never  could  have  had  execution 
or  satisfaction  out  of  such  property;  and  further,  in  Fletcher 


(a)  10  Vo».  360. 
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V.  Sedleyia),  refeired  to  by  Sir  WHUara  Orant  in  Olaister 
V.  Hewer  (b),  the  Court,  without  expressing  any  opinion  on 
the  statute,  held,  that  a  purchase  was  not  within  the  sta- 
tute, inasmuch  as  it  was  said,  that  the  party,  whose  pro- 
perty was  sought  to  be  affected,  might  have  given  the  mo- 
ney to  a  child,  and  the  child  might  have  made  the  purchase; 
and  that,  unless  the  purchase  itaelf  was  substantially  affect- 
ed with  fraud,  as  Lord  8t  Leona/rds  expresses  it  in  his 
treatise  on  Vendors  and  Purchasers,  p.  917,  11th  edit,  the 
mere  fact  that  the  money  of  the  debtor  is  laid  out  in  the 
purchase  of  land  for  the  benefit  of  a  child,  would  not  be 
a  reason  for  bringing   such  purchase  within  the  statute. 
I  think  that  this  rule  was  founded  again  upon  the  same  doc- 
trine.  It  was  true,  at  that  time,  that  money  might  be  given 
to  a  child;  but  it  is  not  true,  now,  that  either  cash  or  notes 
oould  be  given  to  a  child  by  a  person  heavily  indebted,  with- 
out falling  within  the  provisions  of  the  statute.     Adopting 
the  decision  oi  Rider  v.  Kidder  (c),  the  Court  of  Queen's 
Bench  seem  to  have  thought,  that^  in  the  case  of  bonds  or 
the  like,   which  formerly  could  not  have  been  taken  in 
execution,   but  are  now  being  capable  of  being  taken  in 
execution,  they  would  be  within  the  statute:  SiTns  v.  Tho- 
mas {d).     The  1  &  2  Vict  c.  110,  expressly  enacts,  that 
money  and  bank  notes  shall  be  capable  of  being  taken 
in  execution,  and  therefore  I  apprehend  that  a  person  large- 
ly indebted  could  not  pass  over  to  a  child  either  money 
or  bank  notes  for  the  purpose  of  making  a  purchase, 
or,  if  he  did,  that  his  creditors  might  follow  the  money, 
which  he  had  so  handed  over  covertly  as  against  them,  into 
the  land  or  stock,  or  whatever  else  had  been  purchased 
therewith,  and  any  voluntary  gift  of  it  would  be  void  against 
them.   The  late  case  of  French  v.  French(fi)  shews  that 
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property,  purchased  as  it  was  in  that  case  with  the  goods 
of  the  debtor,  is  within  the  statute.  The  debtor  in  that 
case  sold  his  business  and  stock  in  trade^  in  consideration  of 
a  money  payment,  and  also  an  annuity  to  himself,  and  a 
contingent  annuity  to  his  yn£e  if  she  survived  him;  and  it 
was  held  that  the  annuity  so  purchased  for  his  wife  was  a 
gift  to  her  by  her  husband,  which  was  void  under  the  sta- 
tute as  against  his  creditors 

I  am  therefore  of  opinion,  that^  assuming  the  money  in 
this  case  to  have  been  the  money  of  Mariner,  the  settle- 
ment is  void  imder  the  statute.  The  question,  however,  re- 
mains, whether  or  not  this  was  his  money ;  and  that  ques^ 
tion  must  be  determined  by  the  examination  of  Mrs.  Mari- 
ner and  M'CuUoch, 


Nov,  20th,         The  case  stood  over  to  this  day,  when  Mrs.  Mariner  and 
staumetu,      Mr.  M*Gulloch  were  examined  in  Court,  as  to  whether  the 

money  invested  by  Mari/ner  was  his  wife's  money  or  his 

own. 


The  result  of  that  examination  is  stated  in  the  following 
judgment: — 

Jiidstment,      ViCE-ChANCELLOE  SiE  W.   PaGE  WoOD: — 

Several  objections  have  been  urged,  in  point  of  law, 
against  the  attempt  made  by  the  Plaintiff  to  set  aside  these 
settlements.  At  first,  it  was  contended,  that  the  statute 
had  not  any  application  to  cases  of  this  description.  Those 
arguments,  however,  I  did  not  accede  to;  and  the  question 
is  now  reduced  simply  to  this,  whether  the  moneys  invested 
were  the  moneys  of  the  husband  or  of  the  wifa 

In  the  first  instance,  there  appeared  to  be  prim&  facie 
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evidence,  thai  the  moneys  T»ere  the  moneys  of  the  husband ; 
because,  from  the  entry  of  the  broker,  who  is  now  dead,  it 
appeared  that  he  received  them  from  the  husband.  It 
seemed  to  me,  therefore,  that  the  onus  was  thrown  upon 
those  who  claim  under  the  settlements,  of  proving  that  the 
moneys  invested  were  not  the  moneys  of  the  husband,  but 
belonged  to  Mrs.  Mo/rineT, 


]6M. 
Babraok 

V. 
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JndgmiWt, 


The  first  part  of  the  story  set  up  by  Mrs.  Mariner  was 
(me,  unquestionably,  which  required  great  sifting;   and  I 
should  be  extremely  reluctant  to  accept  it  upon  the  evidence 
of  the  party  herself,  unless  it  was  very  materially  corrobo- 
rated by  circumstances;   for,  although  not  an  impossible 
event,  yet  that,  which  was  alleged  to  have  occurred,  was, 
to  say  the  least  of  it,  invested  with  a  considerable  amount  of 
improbability.     The  statement  was,  that  she  had  preserved 
this  sum  of  9002.,  inclosed  in  her  stays,  and  having.it  in 
ibis  manner  in  her  possession  as  her  own  separate  pro- 
perty, saved  out  of  property  settled  to  her  separate  use,  she 
had  given  it  to  her  husband  for  the  purpose  of  making  these 
investments.     The  case  therefore  required  to  be  sifted  to  the 
utmost,  and,  accordingly,  the  lady  and  one  of  the  trustees 
have  been  cross-examined ;  and  I  have  now  their  evidence 
upon  the  subject,  and  also  such  inferences  as  may  be  drawn 
from  the  circumstances  of  the  case.    A  considerable  step 
was  made  in  her  favour,  when  it  was  proved  that  there  was 
property  settled  to  her  separate  use,  from  which  this  accu- 
mulation might  have  been  made.     It  appears,  that  there 
was  a  settlement  made  of  some  land  to  her  separate  use  in 
1S4>1,  long  anterior  to  the  transaction  in  question;  and 
upon  the  property  so  settled  two  houses  had  been  built 
There  is  some  discrepancy  in  the  evidence  as  to  what  was 
Ihe  exact  amount  of  her  money,  and  the  exact  amount  of 
her  husband's  money,  applied  in  the  building  of  the  second 
boose;  but  the  matter  occurred  too  long  ago  for  any  attempt 
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now  to  be  made  to  open  that  tnudsaction,  and  oounflel,  veiy 
properly,  did  not  seek  to  do  so.  As  &r  as  the  original 
transaction  is  concerned,  that  property  became  hers;  and 
whether  the  second  house  was  mainly  built  with  the  hus- 
band's money  or  her  own  money  is  not  material,  the 
property,  unquestionably,  when  the  houses  were  so  built, 
became  hers,  and  her  interest  in  it  was  for  her  separate 
use. 


These  houses,  however,  were  let  furnished,  and  the  furni- 
ture appears  to  have  belonged  to  the  husband.  It  was  urged 
on  that  part  of  the  case,  that  it  would  be  for  her  to  shew 
how  much  of  the  accumulation  was  the  produce  of  that 
which  belonged  to  her  husband,  and  how  much  was  the  fr\dt 
of  that  which  belonged  to  herself  I  do  not  think  that  the 
case  can  be  so  put,  because  it  appears  to  me,  assuming  the 
statement  to  be  true,  (and  upon  that  I  sbaU  have  more  to 
say  presently),  that  this  money  was  so  kept  by  her  in  her 
stays  and  that  she  was  allowed  to  accumulate  it» — if  her 
husband  permitted  her  fix>m  time  to  time  to  receive  these 
rents,  part  of  which  was  the  fruit,  in  some  respect,  of  the 
furniture  which  he  had  put  into  the  houses,  which  she  had 
to  her  separate  use, — then  it  would  be  incumbent  on  those 
who  contend  that  this  lady  cannot  now  insist  on  having  those 
savings  as  her  own,  as  being  the  savings  of  property  settled 
to  her  separate  use,  to  shew  me  that  these  receipts  were  per- 
mitted to  be  made  in  respect  of  the  double  property  so 
situated,  at  a  time  when  the  husband  was  insolvent^  other- 
wise, J  could  not  enter  into  any  such  minute  question  as  that 
which  has  been  suggested.  I  think  that  the  onus  of  proof 
would  be  thrown  on  those  who  impeach  the  transaction,  to 
shew  that  the  case  is  one  falling  within  the  statute  of  Eliza- 
beth. If  her  story  be  true,  she  was  allowed  by  her  husband 
to  receive  and  accumulate  aU  those  rents,  and,  imquestion- 
ably  she  was  allowed  by  him  to  receive  them  as  her  separate 
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property,  for  the  houses  were  hers  for  her  separate  use,  and  if 
he  chose  to  put  in  the  furniture,  and  to  permit  her  to  receive 
the  rent  of  the  houses  so  furnished,  I  apprehend  it  was  an 
appropriation  of  the  rent  of  the  furniture  also  to  her  sepa- 
rate use;  and  there  is  nothing  in  the  present  state  of  the 
evidence,  to  shew  me  that  that  appropriation  was  such  an 
appropriation  of  any  portion  of  his  property,  that  I  can  fol- 
low it,  or  set  aside  the  transaction  under  the  provisions  of 
the  statute  of  Elizabeth. 


1856. 
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Then,  the  real  question  is,  how  far  am  I  to  give  credit  to 
all  this  strange  story?  One  great  difficulty  was  got  over 
when  I  found  that  there  was  income  of  separate  property, 
which  she  could  have  received  and  accumulated. 

[The  Vice-Chancellor  examined  the  evidence,  and  con- 
tinued:— ^ 


I  find  that  there  were  houses  settled  to  her  separate  use, 
the  rent  of  which  was  amply  sufficient  to  enable  her  to 
accumulate  the  amount  of  9002.  I  find  that  one  of  her 
Bons-in-law  was  in  the  habit  of  borrowing  of  her  considerable 
8um&  I  find,  that^  at  the  time  this  transaction  took  place, 
liable  as  it  is  to  some  slight  degree  of  suspicion  from  the  fact 
that  Mr.  Mariner  himself  was  embarrassed  at  the  time  the 
purchase  was  made,  the  matter  did  originate  distinctly  with 
Hr&  Mariner  and  not  with  him ;  and  that  she  spoke  to  both 
the  trustees  in  order  to  have  the  purchase  of  stock  made  in 
their  names;  and  that  the  husband,  when  he  applied  to  the 
trustees,  represented  himself  as  acting  on  behalf  of  his  wife ; 
and  although,  of  course,  his  being  embarrassed  gives  occa- 
sion to  some  observation,  I  cannot  consider  it  as  in  any  way 
proved,  that,  in  making  that  statement,  he  did  it  with  the 
long-sighted  view  of  abstracting  property  from  his  own 
creditors.     I  think,  therefore,  on  tbe  whole  of  the  case,  that. 


Judgment. 
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1856.  having  had  such  testimony  to  corroborate  the  history  which 
she  has  given  of  the  transaction,  I  am  bound  to  treat  the 
money  invested,  as  her  money  and  not  his.  The  conse- 
quence is,  that  I  shall  dismiss  the  bill  as  against  these  par- 
ties, with  costs;  but  if  the  estate  be  insolvent,  as  I  think  it 
is  a  very  proper  case  on  behalf  of  creditors  to  be  sifted,  al- 
though I  cannot  throw  that  expense  on  the  parties  who  have 
explained  it,  the  Plaintiff  should  have  his  costs,  if  ultimately 
the  estate  is  not  sufficient  to  pay  creditors;  because  I  look 
upon  it  as  a  suit  by  him  on  behalf  of  himself  and  all  other 
creditors,  in  which  he  and  all  the  others  would  share  in  the 
benefit,  if  any  had  been  derived.  What,  therefore,  I  propose 
to  do  now  is,  to  dismiss  the  bill,  with  costs,  against  the  trus- 
tees and  the  daughters  of  Mariner,  and  to  make  the  com- 
mon administration  decree,  reserving  the  question,  whether 
those  costs  should  not  ultimately  be  paid  out  of  the  estate, 
as  I  am  of  opinion  they  should,  if  the  estate  prove  to  be 
insolvent. 
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THE  LONDON  AND  BLACKWALL  RAILWAY 
COMPANY  V.  THE  BOARD  OF  WORKS  FOR 
THE  LIMEHOUSE  DISTRICT. 

IHE  Plaintiflfe,  being  an  incorporated  railway  company,  cTont^rncrtem— 

and  subject  to  the  provisions  of  the  Companies,  Lands,  and  ^2e»^/«wi. 

Railways  Clauses  Consolidation  Acts,  1845,  were  possessed  of  2*^^JJ3[~"  _ 

a  railway,  which  was  carried  across  the  Conimercialrroad,  Ootu. 

near  Stepney,  by  means  of  a  bridge,  duly  constructed  under  whenever  the 

the  powers  of  their  special  Act  to  the  satisfaction  of  the  engi-  J;Jf ^^*^p^ 

neer  or  surveyor  to  the  trustees  of  the  said  road.  oiai  Act,  con- 

ferred powers 
upon  a  corpor- 

The  Londati  and  BlachwaU  Railway  Act,  1855,  after  ofcommijwion- 
noticing  the  former  Acts  of  the  company,  recited  as  follows  J^J  oTpublic 
in  the  preamble:  **  And  whereas,  since  the  passing  of  such  D«nefi*»  thoee 

,  *  °  powers  are  not 

Acts,  various  lines  of  railway  have  been  brought  into  con-  affected  by  a 

nection  with  the  London  and  BlachwaU  railways,  and  nu-  stl^itegWing 

merous  additional  trains  pass  over  such  railways;   and  J^ng^'^fop^' 

whereas  it  is  expedient  that  the  company  should  be  enabled  other  public 

•        •<!  purpose,  in- 

fdrther  to  widen  their  rauways,  and  to  take  additional  lands,  consistent 

and  to  complete  the  enlargement  of  their  works  ....    And  temTwSch, 

whereas  it  is  expedient  that  some  of  the  powers  and  provi-  ^™  ^f^ 

*  x-  x-  generality, 

would  seem  to 
OTemile  the 
powers  given  by  the  former  Act 

A  railway  company  were  empowered  by  their  special  Act  to  widen  a  branch  of  their  rail- 
way paasiDg  tliTDugh  ZMmdoii,  and  to  build  additional  stations.  In  conformity  with  the  powers 
io  given,  they  proceeded  to  erect  a  station  on  their  land  by  the  side  of  a  highway,  within  the 
diid[iDoe  required  to  be  left  between  bmldings  and  highways  in  London,  by  the  Metropolis 
Local  Management  Act,  which  had  passed  shortly  after  the  special  Act  of  the  company : — 
BdA,  that  the  powers  conferred  on  the  company  by  tiieir  special  Act  were  not  controlled 
by  the  later  statute,  and  that  the  company  were  authorised  so  to  build- tileir  station. 

By  a  statute  passed  prior  to  the  Railway  Act,  the  trustees  of  the  particular  highway  had 
power  to  prevent  any  building  being  erected  so  near  io  the  road  as  the  station  was  being 
bttilt.  The  Metropolis  Local  Management  Act  repealed  this  statute,  and  vested  this  autho- 
rity in  the  managing  body  thereby  constituted : — Held,  that  the  trustees  of  the  road  must 
be  taken  to  have  been  praeeni  at  the  passing  of  the  Railway  Act,  as  well  as  of  the  Metropolis 
Act,  and,  therefore,  the  powers  given  by  the  Railway  Act  muat  prevail. 

Coats  occasioned  by  a  notice  of  motion,  which  was  rendered  ineffective  by  a  subsequent 
ameodment  of  tlie  bill,  must  be  paid,  by  the  Plaintift 


"IPT-'-l  ia£L  ^tt- 
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new  Act,  the  Plaintifis  were  proceeding  to  widen  the  bridge 
across  this  road,  and  to  build  a  new  station  on  the  said 
piece  of  land,  adjoining  to  the  piers  of  the  bridge,  and  in  a 
line  with  them.  To  this  the  Board  of  Works  for  the  Livie- 
houae  district  objected,  because,  they  said,  the  station  would 
project  further  forward  than  the  line  of  buildings  in  the 
Corn/merckil-road,  and  they  gave  the  Plaintiffs  notice, 
thatk  if  the  building  proceeded,  they  should  demolish  it,  and 
recover  the  expenses  from  the  Plaintiffs  under  the  provi- 
sions of  the  18  &  19  Vict  c.  120,  a  143.  Thereupon  the 
Plaintiffs  filed  this  bill  for  an  injunction  to  restrain  the 
Defendants  from  executing  their  threat,  or  from  in  anywise 
obstructing  the  Plaintife'  new  works.  The  question  of  legal 
and  public  interest  which  arose  in  the  suit,  was,  whether  the 
additional  powers  conferred  upon  the  Plaintiffs  by  the  Lon- 
don and  BldchwaU  Railway  Act,  1855,  were  in  any  degree 
interfered  with  by  the  subsequent  Act,  18  &  19  Vict  c.  120, 
for  the  better  local  management  of  the  Metropolis. 
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The  following  are  the  most  material  sections  of  this  sta- 
tute:— 

143.  "No  building  shall,  without  the  consent  in  writ- 
ing of  the  Metropolitan  Board  of  Works,  be  erected  beyond 
the  regular  line  of  buildings  in  the  street  in  which  the 
same  is  situate  in  case  the  distance  of  such  line  of  buildings 
from  the  highway  do  not  exceed  thirty  feet,  or  within  thirty 
feet  of  the  highway  where  the  distance  of  the  line  of  build- 
ings therefrom  amounts  to  or  exceeds  thirty  feet,  notwith- 
standing there  being  gardens  or  vacant  spaces  between  the 
line  of  buildings  and  the  highway;  and  in  case  any  building 
be  erected  contrary  to  this  enactment,  it  shall  be  lawful  for 
the  vestry  or  district  board  in  whose  parish  or  district  such 
building  is  situate,  to  cause  the  same  to  be  demolished  or 
aet  back  (as  the  case  may  require),  and  to  recover  the 
expenses  incurred  by  them  from  the  owner  of  the  premises, 
in  manner  provided  by  this  Act." 
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247.  "  All  Acts  of  Parliament  in  force  in  any  parish 
or  place  to  which  this  Act  extends,  or  in  any  part  of  such 
parish  or  place,  shall,  so  far  as  the  same  are  inconsistent  with 
the  provisions  of  this  Act»  be  repealed  as  regards  such 
parish  or  place,  or  such  part  thereof,  notwithstanding  any 
provisions  of  this  Act  continuing  and  transferring  respect- 
ively to  vestries  of  parishes  and  transferring  to  district 
boards  any  duties,  powers,  or  authorities  now  vested  in  ves- 
tries, commissioners,  or  other  bodies." 


Sect  244  vested  in  the  district  board  ''  all  powers  and 
property  vested  in  the  trustees  of  the  CommercicilrToad  . . . 
so  far  as  regarded  the  footpaths  of  such  road." 

This  was  a  motion  for  an  injunction.  The  Plaintiffs  had 
previously  given  a  similar  notice  of  motion,  and  had  after- 
wards amended  their  bill,  and  then  given  this  notica 


Aliment.         Mr.  Rolt,  Q.  C,  and  Mr.  Ghreene,  for  the  Plaintiffs: 

Mr.  Caima,  Q.  G,  and  Mr.  Hetherington,  for  the  Defend- 
ants. 

Gregory's  case  (a),  WiUiams  v.  Pritchard  (6),  Eddington 
V.  Bomuim,  (c),  Richards  v.  Easto  {d),  The  Trustees  of  the 
BirkevJiead  Bocks  v.  Laird  (e),  Cother  v.  The  Midland 
Railway  Company  {f),  and  Dwarris  on  Statutes,  p.  514, 
were  referred  to. 


JikdgmtnL       ViCE-CHANCELLOR  SiR  W.   PAGE  WooD  : — 

I  confess  that  I  entertain  a  strong  opinion  on  the  law 


(a)  6  Rep.  19. 
(6)  4  T.  R  2, 
(c)  Id.  4. 


{d)  15  M.  &  W.  244. 

(«)  4  De  G.,  Mac.  &  G.  732. 

(/)  2  Ph.  469. 
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tioned  in  some  of  the  other  cases,  about  two  statutes  of  an 
affirmative  character.  The  first  instance  which  is  given  in 
Sir  FovJJce  GrevU*8  case,  is  one  in  which  the  second  Act 
wafl  of  a  negative  character,  negativing  the  payment  of  any 
new  duties,  the  first  Act  being  special  with  regard  to  a  par- 
ticular class  of  his  Majesty's  subjects,  merchants,  who  were 
carrying  goods  abroad,  and  who  were  thereby  required,  ac- 
cording to  the  then  existing  notion  of  the  propriety  of  in- 
terference in  trade,  to  bring  back  a  certain  quantity  of  bul- 
lion. The  reason  of  the  rule  is  manifest.  The  Legislature, 
in  passing  a  special  Act,  has  entirely  in  its  consideration 
some  special  power  which  is  to  be  delegated  to  the  body 
applying  for  the  Act  on  public  grounds;  and  the  preamble 
of  every  statute  of  this  kind  contains  a  recital  of  its  being 
for  the  public  convenience  that  the  particular  powers  should 
be  granted.  When  a  general  Act  is  subsequently  passed,  it 
seems  to  be  a  necessary  inference  that  the  Legislature  does  not 
intend  thereby  to  regulate  all  cases  not  specially  brought 
before  it;  but,  looking  to  the  general  advantage  of  the  com- 
munity, without  reference  to  particular  cases,  it  gives  large 
and  general  powers,  which  in  their  generality  might,  except 
for  this  very  wholesome  rule  of  interpreting  statutes,  over- 
ride the  powers  which,  upon  consideration  of  the  particular 
case,  the  Legislature  had  before  conferred  by  the  special  Act 
for  the  benefit  of  the  public.  The  result  of  a  contrary  rule 
of  construction  in  this  particular  case  would  be,  that  the 
Legislature,  having  authorised  the  construction  of  the  rail- 
way, so  as  to  confer  a  public  benefit  upon  a  particular  dis- 
trict through  which  it  was  to  pass,  would  be  supposed  after- 
wards, by  the  general  statute,  to  throw  it  into  the  power  of 
a  few  trustees  to  say  whether  the  railway  should  be  made 
or  not  The  right  which  is  now  insisted  upon  by  the  trus- 
tees must  go  that  length.  The  argument  on  this  part  of  the 
case  was  no  less  than  this,  that,  if  the  railway  company 
wished  to  do  what  the  Legislature  has  stated  to  be  a  great 
public  benefit,  namely,  to  widen  the  railway,  and  for  that 
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purpose  to  have  another  pier  planted  by  the  side  of  the 
present  pier,  and  in  the  same  line  with  it,  this  could  not  be 
done  without  the  consent  of  the  board  of  works  for  theLtTne- 
house  district 

Lord  Cottenham  seems  to  have  proceeded  upon  this  prin- 
ciple of  construction  in  The  Attomey^eneral  v.  The  Eastern 
Counties  Railway  Company  (a),  which  was  a  case  very  ana- 
logous to  the  present,  because  there  the  parties  were  nearly  in 
the  same  position  as  the  parties  here.     There,  it  is  true,  the 
general  Act  of  Parliament  vested  in  certain  parishes  parti- 
cular rights,  by  which  light  and  air  were  to  be  secured  to 
diem,  through  the  instrumentality  of  commissioners  appoint- 
ed by  an  Act  of  the  67  Qeo.  3  in  those  parishea    A  railway 
Act  was  afterwards  passed,  directing  the  railway  to  be  made 
in  a  certain  manner,  which  might  affect  the  light  and  air  in 
some  parts  of  the  parishes,  but  expressly  reserving  all  the  be- 
nefits and  privileges  which  had  been  conferred  by  the  57  Geo. 
3,  as  if  the  later  statute  had  not  been  passed     Therefore  the 
Legislature  had  both  Acts  within  its  purview.     It  was  just 
as  if  the  Act  of  the  57  Geo.  3  had  been  re-enacted,  so  as  to 
override  the  special  powers  of  the  railway  company.    Lord 
Coitenhaw,  had  no  doubt  as  to  the  right  of  the  company  to 
make  the  specific  works  directed  to  be  made ;  but  he  doubt- 
ed, and  in  thai  respect  the  case  is  important  as  an  authority 
in  this  case,  whether,  under  their  general  power  to  make 
stations,  which  were  not  specifically  designated  by  the  rail- 
way Act,  the  company  had  power  to  build  them  in  such  a 
manner  as  to  interfere  with  the  light  and  air.     Possibly, 
there  might  have  been  modes  of  making  the  stations  which 
would  not  interfere  with  the  light  and  air.     Lord  CoUen- 
ham  granted  the  injunction  as  to  the  stations,  but  he  sent 
a  case  for  the  opinion  of  a  Court  of  law  upon  the  question 
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whether  or  not  the  company  were  authorised  to  make  the 
stations;  and  the  Court  of  Exchequer  certified,  that,  if  it  was 
necessary  or  convenient  for  the  use  of  the  railway,  they 
were  authorised  to  make  them  (a),  and  thereupon  the  in- 
jimction  was  dissolved. 

In  the  case  before  me  I  shall  assume  the  question  to  be 
as  to  the  building  of  the  station  only,  because  I  am  not  sa- 
tisfied upon  the  evidence  that  what  is  being  done  is  neces- 
sary for  the  widening  of  the  railway.  The  wall  which  the 
company  are  actually  building  is  not  for  the  widening  of  the 
piers,  or  to  support  the  girders  for  the  widening  of  the  rail- 
way, and  I  must  take  it  to  be  for  the  station  only.  [Hjs 
Honour  referred  to  the  terms  of  the  railway  Act,  as  above 
given,  and  continued: — ] 


The  company  are  not  only  empowered  to  make  such 
works  as  were  delineated  on  the  plans  and  sections,  but  also 
such  stations,  works,  and  conveniences  as  were  connected 
therewith.  It  is  proved  that  there  is  an  enormous  quan- 
tity of  traffic  coming  t6  this  railway.  It  is  said  there  are 
300  trains  a  day  passing,  and  the  company  require  additional 
space  for  the  accommodation  of  this  traffia  [His  Honour 
then  referred  to  some  other  points  not  of  public  interest^  and 
he  read  sect.  247  of  the  Metropolis  Local  Management  Act^ 
and  continued : — ] 

The  object  of  that  is  plain.  There  were  numerous  local 
Acts  of  Parliament  relating  to  the  metropolis,  by  which 
vestries,  commissioners,  and  other  bodies  had  certain  powers 
given  to  them.  These  powers,  by  the  Metropolis  Local 
Management  Act,  were  transferred  to  the  new  body;  and 
this  section  proceeds  to  repeal  all  those  Acts,  although  the 


(a)  10  M.  &  TV.  263. 
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powers  vested  in  the  old  commissioners  are  transferred  si- 
multaneously with  the  repeal  to  the  new  managing  body. 
The  special  railway  Act,  directing  specific  things  to  be  done 
for  the  purpose  of  giving  increased  accommodation  for  the 
railway,  not  having  the  slightest  analogy  to  any  thing  which 
was  contained  in  the  Metropolis  Local  Management  Act,  or 
to  the  powers  or  authorities  vested  by  that  Act  in  the 
managing  body,  cannot  be  considered  to  be  within  the  pur- 
view of  sect.  247.  By  sect.  244,  it  is  said,  that  all  the  pow- 
ers vested  in  the  Covfimercial^oad  trustees  are  now  vested 
in  the  managing  body  under  the  Metropolis  Local  Manage- 
ment Act;  and  that  sect  177  of  the  Act  relating  to  the 
Commercial-road  empowered  the  surveyor  to  be  appoint- 
ed by  the  trustees,  from  time  to  time  to  remove  all  obstruc- 
tions to  the  road,  in  terms  which  would  have  enabled  them 
to  interfere  with  the  building  of  this  station,  and  the  board 
of  works  claim  the  benefit  of  the  power  thus  given  to  them 
under  the  Act  relating  to  the  Commercial-road.  These 
are  two  special  Acts  of  Parliament,  both  directed  to  the 
same  locality.  The  clause  giving  to  the  CommerciaJr^'oad 
trustees  this  power  was  before  the  Legislature  in  passing 
the  special  railway  Act,  as  well  as  the  Metropolis  Local 
Management  Act,  because  the  railway  company  were  obtain- 

.  ingthe  authority  of  Parliament  for  widening  their  bridge  over 
the  road,  and  they  must  have  given  notice  of  this  to  the  trus- 
tees of  the  road.  I  must  take  the  Commercialr^^oad  trustees 
either  to  have  been  present^  or  to  have  had  the  power  to  be 
present^  at  the  time  the  Act  for  widening  the  railway  was 
passed,  and  to  have  had  an  opportunity,  if  they  had  thought 
fit,  of  preventing  any  dealing  with  the  property,  which  they 
must  have  known  to  have  been  close  to  the  road  which  was 
under  their  control,  and  they  might  then,  if  they  had 
thought  fit,  have  insisted  upon  having  the  same  power  over 

it  as  bad  been  given  them  by  their  general  Act;  but  they 

have  not  done  so. 
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On  these  grounds  I  think  that  the  whole  object  of  the 
Legislature  would  be  frustrated,  if  I  held  that  the  Defen- 
dants had  the  power  to  prevent  the  erection  by  the  railway 
company  of  a  station  so  obviously  convenient,  to  say  the 
least,  if  not  actually  necessary.  But  this  is  not  the  hear- 
ing, and  I  must  take  an  undertaking  from  the  Plain- 
tiffs to  abide  by  any  order  the  Ciourt  may  make  at  the 
hearing. 


The  Plaintiffi  must  pay  the  costs  occasioned  by  the  no- 
tice of  motion,  which  they  gave  before  amending  their  bill, 
as  of  an  abandoned  motion. 


LEWIS  V.  REES. 

15 Y  indentures  of  lease  and  release,  dated  1778,  being  a 
settlement  made  subsequently  to  the  marriage  of  John 
Lewis  and  AuTie  his  wife,  lands  in  the  county  of  CaermaT^ 
then,  and  of  which  John  Lewis  was  then  seised  in  fee  sim- 
ple, were  released  and  conveyed  to  Jones  and  Nicholas, 


Nov.    \Athy 

Deed — Con- 
struction— 
Contingetit 
Remainders — 
Trust  to  pre- 
serve— Estate 
in  Fee— Estate 
pur  autre  vie. 

Limitation  in  a  deed  to  trustees  "  and  their  heirs,"  (without  words  restricting  it  to  the  lives 
of  preceding  tenants  for  life),  upon  trust  to  preserve  contingent  remainders  -. — Held,  that^ 
although  the  omission  of  such  words  was  probably  an  oversight,  yet,  the  inatrument  being 
a  deed^  the  Court  could  not  construe  the  limitation  aa  restricted,  notwithstanding  an 
estate  in  fee  was  a  lai^er  eatate  than  was  required  for  the  purposes  of  the  trust,  and  the 
limitation  was  repeated  in  a  subsequent  part  of  the  deed,  and  was  foUowed  by  a  term  of 
years  in  a  third  pai-ty,  upon  trust  to  raise  portions,  and  by  a  power  for  the  tenants  for  life 
to  grant  leases. 

To  justify  the  Court  in  restricting  iruch  a  limitation  by  deed  to  an  estate  par  autre  yie,  it 
must  be  shewn  that  the  intention  of  the  parties,  as  manifested  by  the  deed,  cannot  be  car- 
ried into  effect,  unless  the  limitation  be  so  restricted. 

Distinction  in  this  respect  between  deeds  and  wills.  In  the  latter,  a  greater  latitude  is 
allowed  in  the  cousti^uction  of  legal  terms,  the  testator  being  supposed  inops  oonsilii. 

Voluntary  Settlement— Stat.  27  Eliz.  c.  4  —Fraud. 

Purchaser  for  yalue  from  the  heir  not  entitled,  under  27  Ells.  c.  4,  to  set  aside  voluntazy 
conveyance  by  ancestor. 

Burros  case  (6  Hep.  72),  explained,  and  Jones  (lessee  of  Moffett)  y.  Whittaker,  (1  Long. 
&  Town.  141),  observed  on. 
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their  heira  and  assignfl,  to  such  uses  saJohn  and  AriTie 
should  jointly  appoint;  and  in  default  of  such  appointment 
to  the  use  of  John  for  life,  with  remainder  to  the  use  of 
Anne  for  life ;  and  from  and  after  the  determination  of  the 
said  several  estates  for  life,  by  forfeiture  or  otherwise,  to 
the  use  of  the  said  Jones  and  Nicholas,  "  and  their  heirs 
and  assigns"  in  trust  to  preserve  and  support  the  contin- 
gent estate  and  estates,  uses  and  remainders,  thereinafter 
limited  and  created,  from  being  defeated  and  destroyed ;  and 
for  that  purpose  to  make  entries  and  bring  actions,  as  occa- 
sion should  require;  but  nevertheless  to  permit  John  and 
his  assigns  during  his  life,  and  Anne  during  her  life,  if  she 
shoidd  survive  him,  to  receive  the  rents  and  profits;  and 
from  and  immediately  after  the  decease  of  the  survivor  of 
John,  and  Anne  his  wife,  to  the  use  of  WiUiam  Lewis,  his 
executory  administrators,  and  assigns,  for  a  term  of  100 
year^  upon  the  trusts  thereinafter  mentioned;  and  after  the 
determination  of  the  term  of  100  years,  and  without  pre- 
judice to  the  same,  bul  subject  thereto,  to  the  use  of  TJiomas 
Levois,  the  son  of  John  Lewis,  and  his  assigns,  for  life;  and 
from  and  immediately  after  the  determination  of  that  es- 
tate for  life,  by  forfeiture  or  otherwise,  to  the  use  of  the  said 
Jonms  and  Nicholas,  and  their  heirs,  in  trust  to  preserve 
contingent  remainders  (ut  supra),  but  nevertheless  to  per- 
mit Thomas  Lewis  and  his  assigns,  during  his  life,  to  re- 
ceive the  rents  and  profits;  and  from  and  immediately  aft;er 
the  decease  of  Thomas  Lewis,  to  the  use  of  the  first  and 
other  sons  of  the  said  Thomas  Lewis,  successively  in  tail, 
with  remainders  over;  and  it  was  thereby  declared,  that  the 
term  of  100  years  was  limited  to  WiUiam  Lewis,  upon 
trusty  by  the  ways  and  means  therein  expressed,  to  raise  and 
levy,  immediately  after  the  decease  of  John  Lewis  and 
Anne  his  wife,  the  sum  of  501.  for  the  portion  of  Hester 
Lewis, 


1856. 
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The  indenture  of  release  contained  the  usual  powers  for 
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the  several  tenants  for  life  to  demise  the  premises  for  terms 
not  exceeding  twenty-one  years. 

In  1786,  John  Lends  died  intestate,  and  leaving  Thomas 
Leiois,  his  only  son  and  heir-at-law;  Anne  Levsis  died  in 
1792. 

The  power  of  appointment,  limited  by  the  settlement  of 
1778,  was  never  exercised. 

The  50i.,  directed  to  be  raised  for  the  portion  of  Heater, 
was  raised  and  paid.  The  term  of  100  years  became  at- 
tendant upon  the  inheritance,  and  was  afterwards  extia- 
guished. 

By  indentures  of  lease  and  release,  dated  1793,  being  the 
settlement  made  previously  to  the  marriage  of  Thomas 
Lewis  and  Elizabeth  his  first  wife,  and  by  a  recovery  suf- 
fered in  pursuance  thereof,  Thomas  Lewis,  in  consideration 
of  the  marriage,  and  of  a  portion  of  150?.  paid  him  by  the 
father  of  Elizaheth,  pui-porled  to  settle  the  same  estates  to 
the  use  of  himself  for  life,  with  remainder  to  Elizabeth  for 
life,  with  remainder  (subject  to  the  terms  for  raising  por- 
tions for  younger  children)  to  the  first  and  other  sons  of  the 
marriage  successively  in  tail,  with  remainder  to  the  daugh- 
ters as  tenants  in  common  in  tail,  and  if  but  one,  then  to 
such  only  daughter  in  tail,  with  remainder  to  his  own  right 
heirs. 

There  was  issue  of  this  marriage  two  children,  John,  who 
died  in  1820,  a  bachelor,  and  a  daughter,  who  died  in 
1843  intestate,  and  leaving  the  Defendant  her  eldest  son  and 
heir-at-law. 


Elizabeth  died  in  1798;  and,  in  1800,  Tluymas  married  a 
second  wife,  by  whom  he  had  one  son,  Henry,  who  died, 
leaving  the  Piaintifif  his  heir-at-law. 
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In  1853,  ThoTnas  Lewis  died,  and,  upon  his  death,  the 
Defendant  entered  into  possession  of  the  premises. 

The  bill  charged,  that  the  recovery  suflfered  by  Hiomaa 
was  ineffectual  to  bar  the  remainders  expectant  upon  his 
life  estate,  under  the  settlement  of  1778.  The  prayer  of 
the  bill  was  for  a  declaration,  that  the  Plaintiff  was  entitled 
as  tenant  in  tail  in  possession  under  the  settlement  of  1778; 
and  for  the  usual  consequential  relief 

It  appeared,  that,  in  1828,  Thomaa  Lewis  and  Henry, 
then  his  eldest  surviving  son,  joined  in  mortgaging  the  pre- 
mises for  a  term  of  500  years  to  one  Evans,  to  secure  140?. 
and  interest;  and  the  mortgage  contained  a  covenant  by 
TTioToas  Lewis  (which,  however,  was  never  performed)  to 
suffer  a  recovery  "  so  as  to  bar  the  estate  tail  of  the  said 
Henry  Lewis,  and  all  remainders  over,  and  enlarge  the 
same  estate  tail  into  an  estate  in  fee  simple. '^ 
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StotoMnt. 


Mr.  WUlcock,  Q.  Q,  and  Mr.  Renshaw,  for  the  Plaintiff: —      Argument, 

The  issue  of  the  first  son  of  Thomas  Lewis  being  spent, 
the  Plaintiff  is  entitled  under  the  limitation  in  the  settle- 
ment of  1778  to  the  second  son  and  the  heirs  of  his  body. 

It  win  be  argued,  that  the  Plaintiff's  claim  is  barred  by 
the  recovery  suffered  by  Thomas  Lewis  in  1793,  before  his 
first  marriage,  and  when,  therefore,  all  the  remainders  to  his 
sons  and  daughters  were  contingent  and  destructible  by 
his  act;  but  that  consequence  was  prevented  by  the  limita- 
tion to  trustees  to  preserve  contingent  remainders,  which 
being  to  them  "  and  their  heirs  and  assigns,"  without  any 
words  restricting  it  to  the  lives  of  preceding  tenants  for 
life,  vested  in  the  trustees  the  whole  legal  fee,  so  that  the 
remainders  were  equitable  only,  and  consequently  inde- 
structibla 
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1866.  It  will  be  said,  that  the  omission  of  words  restricting  the 

limitation  to  an  estate  pur  autre  vie  was  an  oversight,  and, 
an  estate  in  fee  being  larger  than  was  required  for  the  pur- 
poses of  the  trust,  the  Court,  in  aid  of  an  implied  intention, 
will  insert  words  so  restricting  it,  as  in  Doe  dem.  Compere 
V.  Hicka  (a).  But  that  case  arose  upon  a  will,  and  here 
the  limitation  is  by  deed;  and  where  by  deed  an  estate  is 
limited  in  terms  proper  to  create  a  fee,  and  there  is  not  in 
the  deed  clear  evidence  of  an  intention  so  inconsistent  with 
that  limitation  as  to  require  its  restriction,  the  Court  can- 
not insert  words  for  that  purpose:  Cotmiore  v.  TyindaU  (b). 
There,  as  here,  the  purpose  of  the  limitation  was  to  preserve 
contingent  remainders,  and  an  estate  in  fee  was,  tharrfore, 
larger  than  was  essential  to  the  purpose  of  the  limitation; 
and  there  also,  as  here,  the  limitation  was  needlessly  re- 
peated; but  those  circumstances  were  held  insufficient  to 
justify  the  Court  in  restricting  the  estate  in  the  trustees  to 
an  estate  for  life.  Curtis  v.  Price  (c)  will  be  cited;  but 
there  the  limitation  in  fee  to  the  trustees  to  preserve  was 
followed  by  another  limitation  to  the  same  trustees  for  a 
term  of  years, — "a  limitation  of  a  very  distinct  character, 
for  important  purposes,  and  which  could  not  arise  at  all  if 
the  trustees  had  the  fee  in  them.  They  were  two  incon- 
sistent and  incompatible  limitations.  One  or  the  other 
must  fail:"  per  Alexander,  C.  B.,  commenting  on  Curtis  v. 
Price  in  Colmore  v.  TyndaU  {d) ;  and  a  contrary  deci- 
sion would  have  defeated  the  indisputable  object  of  the 
deed:  per  Sir  WiUiam  Grant,  M.  R,  in  Curtis  v  Price  {e)\ 
and  it  was  on  a  precisely  similar  ground,  that  the  late  case 
of  Beaumont  v.  The  Marquis  of  Salisbury  (J)  was  decided 
Both  those  cases,  therefore,  fall  within  the  exception. 

Two  other,  and  independent,  grounds  of  defence  are  in- 

(a)  7  T,  R  433.  (rf)  2  Y.  &  J.  622. 

(6)  2  Y.  &  J.  606.  (e)  12  Ves.  101. 

(c)  12  Vea,  89,  (/)  19  Beav.  198. 
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dicated  by  the  answer:  first,  that,  hy  the  27  Eliz^  c.  4,  the         1856. 
settlement  of  1778,  being  voluntaiy,  is  void  as  against  the 
Drfendant  claiming  as  a  purchaser  for  value  firom  Thomas, 
the  heir  of  the  settlor;  and  secondly,  the  Statute  of  limi- 
tations. 

The  first  of  these  grounds  is  untenable:  Parker  v.  Car- 
ter (a).  Doe  d.  Richards  v.  Lends  (p),  Doe  d.  Newman  v. 
Rusha7a(c).  The  ground  on  which  the  statute  of  Elizabeth 
avoids  voluntary  settlements  in  &vour  of  a  purchaser  for 
value  firom  the  settlor  is  this,  that  the  vendor  had  in  him,  at 
the  time  of  the  sale,  an  estate  which,  he  could  convey  to 
such  a  purchaser:  per  Lord  Ca/mpbeU,  C.  J.,  in  Doe  d.  New- 
man V.  Rusham  (d).  "  But  it  does  not  follow,"  Lord 
CampbeU  goes  on  to  say,  "  that  the  settlor  has  any  estate 
in  him  which  he  can  convey  to  any  bvi  a  pmxshaser  for  va- 
lue. He  clearly  has  not  any  such  estate."  Here,  therefore, 
the  heir,  ThoTnas  Lewis,  had,  in  truth,  no  estate  in  him ; 
and,  therefore,  could  not  possibly  pass  any  to  a  purcha- 
ser (e). 

Equally  untenable  is  the  defence  attempted  on  the  ground 
of  the  Statute  of  Limitations,  the  possession  of  Thomas 
Lewis  being  consistent  with  the  limitations  in  the  settle- 
ment of  1778  up  to  his  death,  which  did  not  occur  till 
1853. 

They  cited  also,  in  reference  to  the  first  point,  Rochfort 
V.  Fitzmaurice  (f). 

Mr.  J.  Sinde  Palmer  (in  the  absence  of  Mr.  RoU,  Q.  C.,) 
for  the  Defendant : — 

Even  if  the  Defendant  were  bound  by  the  voluntary 

(a)  4  Hare,  409.  {d)  17  Q.  R  733. 

(6)  11  C.  R  103fi.  («)  Id.  734,  735. 

(c)  17  Q.  B.  723.  (/)  2  Drii.  &  War.  1, 16. 
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1856.  settlemeiit  of  1778  (which  we  submit  he  is  not),  still  he 
would  be  entitled  to  the  estates  in  question.  The  Plaintiff 
has  not  shewn,  that  it  was  necessary,  in  order  to  effectuate 
the  intention  of  the  parties,  that  the  trustees  should  take 
the  fee.  So  far  from  that  being  capable  of  being  shewn,  it 
was  manifestly  the  intention  of  the  parties  to  restrict  the 
estate  in  the  trustees  to  an  estate  pur  autre  via  The  omis- 
sion of  the  words  requisite  for  that  purpose  was  an  over- 
sight ;  and  the  Court,  therefore,  will  read  the  instrument^  al- 
though a  deed,  so  as  to  carry  into  effect  the  intention  of  the 
parties.  In  this  respect  there  is  no  difference  between  a 
deed  and  a  wilL  In  construing  either,  the  question  is  one 
simply  of  intention. 

The  Vice-Chancellor — Lord  C.  B.  Alexander,  in  CW- 
more  v.  TyTidcUl,  seems  to  lay  down  a  different  rule.  Ac- 
cording to  him,  nothing  short  of  an  Act  of  Parliament  can 
put  words  into  a  deed  which  are  not  there,  unleas  you  shew 
an  intention,  clearly  and  distinctly  expressed  in  the  deed 
itself,  which  must  fail  imless  such  words  are  introduced  (a). 
If  you  shew  that^  it  will  be  a  different  matter. 

Mr.  J.  H.  Palmer, — In  Colmore  v.  TyTidaU,  the  Court 
was  not  satisfied  that  it  was  the  intention  of  the  parties  to 
restrict  the  estate  in  the  trustees  to  an  estate  pur  autre  vie. 
And  other  authorities  bear  out  the  proposition,  that,  in  con- 
struing a  limitation  of  this  kind,  whether  in  a  deed  or  will, 
if  the  intention  be  clear,  it  must  prevail :  Sanders  on  Uses, 
vol  2,  pp.  48  et  seq. ;  and  Sir  WiUiami  Grant  in  Cwrtia  v. 
Price  (6),  commenting  on  Doe  v.  Hicka  and  Venahlea  v. 
Morris  (c).  Here,  as  in  Doe  v.  Hicks,  "  the  intention  must 
have  been  to  limit  only  during  the  lives  of  the  several  tenants 
for  life,  as  the  settlor  has  repeated  the  limitation  each  time 


(a)  Per  Alexonder,  C.  B.,  2  Y.        (6)  12  Ves.  100. 
&  J.  622.  (c)  7  T.  R.  342,  438. 
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that  lie  limited  eatatcB  for  life :"  per  Sir  WUUam  OrarU  in 
Curtis  V.  Pi^  (a).  Here,  as  in  Doe  v.  Hicka  and  Curtis 
V.  Price,  "  the  object  for  which  the  estate  was  given  to  the 
trustees  did  not  require  it  to  endure  any  longer,  the  object 
being  to  preserve  contingent  remainders:"  per  Sir  WUliam 
Qrwni  in  Curtis  v.  Price. 
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The  Vicb-Chanceixor.— In  Curtis  v.  Price,  Sir  Wil- 
liam Qra/iit  found  also  two  clearly  inconsistent  limitations, 
both  contained  in  the  same  deed — ^the  limitation  to  the 
trustees,  which  purported  to  pass  the  fee,  and  a  limitation 
to  the  same  trustees  for  a  term  of  years^  which  could  not 
arise  consistently  with  the  estate  in  fee  to  the  same  trustees; 
and,  as  he  says,  the  intention  not  only  would  not  be  answer- 
ed, but  would  be  contradicted. 

Mr.  J.  H.  Pai/PMT, — ^That  was  one  ground ;  but  Sir  Wif- 
Vimn  OrarU  relied  also  on  the  other,  viz.  that  there  was  no 
necessity  to  give  the  trustees  more  than  an  estate  pur  autre 
vie ;  a  circumstance  which,  as  he  says,  distinguished  that 
case  from  Veiruibles  v.  Morris,  where  it  was  essential  for 
the  trustees  to  have  the  fee,  and  not  merely  an  estate  during 
the  life  of  the  wife,  because  the  deed  gave  her  a  power  of 
appointment;  and,  '4n  the  execution  of  that  power,  she 
would  have  occasion  to  make  contingent  limitations  ;  and, 
therefore,  the  estate  was  veiy  properly  left  absolute  in  the 
trustees  to  support  those  possible  contingent  limitations :" 
per  Sir  WiUiam  Orant  in  Curtis  v.  Price. 

The  Vicb-Chancellob. — In  Wykham  v.  Wykham{b), 
Lord  Eldon  scarcely  seems  to  agree  with  Sir  WUUarn  Ora/tit 
in  that  view  of  VencMes  v.  Morris. 


Mr,  J.  H.  Palmer. — Here,  not  only  was  there  no  neces- 
(a)  12  VfBS.  100.  (b)  18  Ves.  422. 
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Bity  for  the  fee  being  iii  the  trustees,  but  the  construction 
which  would  give  them  a  fee  is  inconsistent  and  incompa- 
tible with  the  other  provisions  of  the  deed  This  is  shewn 
not  merely,  as  in  Doe  v.  Hicks,  by  the  repetition  of  the  li- 
mitation, purporting  in  terms  to  pass  the  fee  to  the  trustees, 
which  on  the  second  occasion  must  be  useless,  if,  on  the 
former,  it  is  construed  strictly;  but  further,  by  two  circum- 
stances, which  distinguish  the  present  from  every  other 
case,  and,  as  we  submit,  are  conclusive  in  our  favour,  viz. 
first,  the  term  of  100  years  in  William  Lewis ;  and,  se- 
condly, the  power  reserved  to  each  successive  tenant  for 
life  to  grant  leases  of  the  estate.  In  the  former,  the  words 
of  the  trust  "  upon  trust  to  raise  and  levy"  clearly  shew 
that  WiUia/m  Lewis  was  meant  to  take  the  legal  estate, — 
an  intention  inconsistent  with  the  Plaintiff's  construction, 
that^  under  the  preceding  limitation,  the  fee  passed  to  the 
trustees  for  preserving  contingent  remainders;  and,  with 
regard  to  the  second,  it  is  clear  that  the  power  was  to  grant 
legal,  not  merely  equitable,  leases. 


For  these  reasons,  we  submit^  that  the  Court  will  read  the 
estate  in  the  trustees  to  preserve  contingent  remainders,  as 
restricted  to  the  life  of  the  survivor  of  John  Lewis  and 
Anne  his  wife;  and,  if  so,  the  contingent  remainders  are 
legal,  and  the  recovery  suffered  by  Thomas  Lewis  was  effeo- 
tual  to  bar  the  contingent  remainder  of  the  Plaintiff:  and, 
consequently,  even  under  the  settlement  of  1778,  the  De- 
fendant would  be  entitled. 

[He  then  contended,  that^  even  if  the  Court  should  be 
against  him  on  the  former  pointy  the  Defendant,  as  a  pur- 
chaser for  value  under  the  settlement  of  1793  from  Thomas 
Lewis,  the  heir  of  John,  was  entitled  under  stat  27  Eliz. 
c.  4,  to  set  aside  the  settlement  of  1778  as  voluntary.  Upon 
this  point  he  cited  Burrd's  case  (a),  and  read  Lord  St 


(a)  6  Rep.  72. 
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hwMJirdf^  obBervations  upon  it^  from  the  8th  edit  of  his        18fiG. 
•*  YendoTS  &  Purchasers."] 


The  Vicb-Chancellor. — ^The  facts  in  that  case  were 
very  peculiar.  The  grandfather  made  leases  to  the  father,  At^vmiu. 
who  assigned  them  to  trustees  for  his  sod,  an  infant^  and 
with  a  colourable  intent  to  pay  debts.  The  grandfather 
died,  the  father  entered  and  acted  as  owner,  and  neither  the 
assignees  nor  the  infSuit  took  any  profit,  or  paid  any  debts. 
Then  the  father  sold  the  fee,  and  covenanted  that  the  lands 
should  be  cleared  of  all  leases:  and  it  was  held,  that  the 
leases  assigned  in  trust  for  the  son,  although  created  by  the 
grandfather,  were  void  against  the  purchaser  from  the  father. 
That  is  Lord  SL  Leonards'  statement  of  the  case  in  his 
11th  edit  of  the  ''Yendors  &  Purchasers "' (a) ;  and  it  is 
clear  from  that  statement  of  it^  that  the  circumstances  were 
very  peculiar.  It  was  a  kind  of  concurrent  fraud  in  all  the 
persons  concerned.  It  is  clear,  from  Lord  St  LeoTW/rds 
remarks  in  the  edition  I  have  cited,  that  he  considers  that 
case  as  having  been  decided  as  it  was,  in  consequence  of  the 
deed  being  fraudulent;  and  that  all  he  says  in  connection 
with  it  as  to  the  right  of  heirs  and  devisees  to  set  aside  vo- 
luntary settlements,  is  confined  to  transactions  really  fraudu- 
l^t^  or  fraudulently  kept  on  foot  He  expressly  says, ''  The 
rule  has  never  been  carried  to  this  extent,  that  a  father's 
bonA  fide  conveyance  of  the  fee,  or  of  any  partial  interest, 
although  voluntary,  can  be  set  aside  by  a  sale  by  the  devisee 
or  heir-at-law  of  the  father.  The  rule  properly  confined  to 
transactions  really  fraudulent,  or  fraudulently  kept  on  foot, 
seems  to  be  open  to  no  solid  objection,  and  it  is  not  likely  to 
be  carried  further  "  (b).  It  is  quite  clear  that  the  rule  must 
be  so  confined,  otherwise  the  consequences  would  be  most 
8eriou& 

Mr.  J.  H.  PakjMr, — But  Lord  St  Leonards  goes  on 
(a)  Page  927.  (6)  Sugd.  Yend.  &  Pur.,  11th  edit,  p.  928. 
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to  cite,  without  disapprobation,  a  recent  case  in  Irda/ad^ 
that  of  Jones  (hasee  of  Moffett)  v.  WhiMaker  (a),  where  the 
contrary  was  held. 

Argument  rpj^^  Vice-Chancellor.— That  case  was  cited  and  over- 
ruled in  Doe  d.  Newsman  v.  Rushara;  and  you  have  the 
decision  of  the  Court  of  Common  Pleas,  as  well  as  that  of 
the  Queen's  Bench,  the  other  way. 

Mr.  «/.  fT.  Palmer, — ^Then,  as  to  the  third  point,  we 
contend  that  the  possession  of  Thomas  Lewis  must  be  re- 
ferred to  the  deed  of  1793;  and  the  Defendant  shewing 
possession  adverse  to  the  Plaintiff  ever  since  that  date,  is 
entitled  under  the  Statute  of  Limitations. 

The  Vice>-Chancellob  (to  Mr.  WUlcock), — ^^I  slwdl  not 
require  a  reply  on  Bu^^reVs  case,  nor  on  the  Statutes  of 
Limitation.  And  as  to  Sir  WUliam,  Grant's  observations 
in  Curtis  v.  Price,  it  appears  to  me,  that,  looking  to  what 
Lord  Eldon  says  in  Wykhami  v.  Wykham,  and  the  distinc- 
tion there  taken  between  a  deed  and  a  will,  I  cannot  hold 
that  the  circumstances  of  its  not  being  necessary  for  the 
purposes  of  this  limitation,  contained  as  it  is  in  a  deed,  that 
the  trustees  should  take  more  than  an  estate  pur  autre  vie, 
and  of  the  limitation  to  them  in  fee  being  repeated,  are 
sufficient  to  warrant  the  Court  in  cutting  down  what  is  ex- 
pressly given  to  them,  ''their  heirs  and  assigns."  The 
question  is,  whether  or  not  the  additional  circumstance  of 
the  term  of  100  years  being  afterwards  limited  to  the  other 
trustee,  WiUia/m  Lewis,  is  inconsistent  with  a  previous 
limitation  in  fee  to  the  trustees  to  preserva 

Mr.  WUlcock,  Q-  C,  in  reply. — It  was  not  necessary,  in 
order  to  carry  into  effect  the  intention  of  the  parties  in 

(a)  1  LoDgfield  &  Townsend's  Irish  Excheq.  Rep.  141. 
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limiting  the  term,  that  WUliam  Lemis  should  have  the 
legal  estata  Consequently,  it  is  not  necessary  for  that  pur- 
pose to  insert  words  as  the  Defendant  contends;  and,  in 
construing  a  deed,  words  may  never  be  inserted^  unless  they 
are  necessary  to  cany  out  the  manifest  intention  of  the 
parties  as  shewn  by  the  deed:  Cohnore  v.  TyndaU,  and  per 
Lord  Kengon,  C.  J.,  in  Venablea  v.  Morris,  Here,  not  only 
are  the  words  in  question  unnecessary,  but  the  insertion  of 
them  would  sacrifice  the  general  intent  of  the  settlor,  viz. 
that  the  settled  estates  should  be  enjoyed  by  the  persons 
designated. 
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Then,  as  to  the  power  for  the  tenants  for  life  to  grant 


The  Vice-Chancellor — You  need  not  address  yourself 
to  that  point  Isherwood  v.  Oldknow  (a)  shews  that  the 
lessee  would  come  in  under  the  estate  of  the  party  by  whom 
the  power  was  created. 

Judgment  reserved. 


Vicb-Chancellob  Sib  W.  Page  Wood: — 

I  have  taken  time  to  consider  the  question  upon  which  I 
reserved  judgment  in  this  case,  on  account  of  the  high  au- 
thority cited  by  the  Defendant's  coimsel  in  support  of  his 
proposition,  that,  in  construing  a  limitation  like  the  one  in 
question,  the  C!ourt  will  follow  the  same  rule  of  construction 
whether  the  limitation  be  contained  in  a  deed  or  in  a  will, 
and,  in  either  case,  will  look  at  the  whole  instrument  to  see 
whether  it  be  necessary,  in  order  to  carry  into  effect  the  in- 
tention of  the  parties,  that  more  than  an  estate  pur  autre  vie 
should  pass;  and,  where  no  such  necessity  is  apparent,  will 


Nov,  24th, 
Judgment, 


(a)  3  M.  &  Selw.  382,  404,  405. 
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1850.        construe  the  limitation,  whether  in  a  deed  or  will,  as 
restricted  to  such  an  estate. 

The  question  has  arisen  less  frequently  than  might  have 
been  expected,  considering  the  frequency  of  the  error. — I 
say  ^  error,'  because  no  one  can  doubt  that  the  omission  to 
add  words  restricting  the  limitation  in  question  to  an  estate 
pur  autre  vie  was  an  oversight 

The  limitations  in  the  settlement  are  these : — [His  Honour 
read  the  limitations  in  the  settlement  of  1778,  as  stated 
above] ; — and  the  question  upon  which  I  reserved  judgment 
is,  whether,  in  construing  this  deed,  the  Court  can  read  the 
first  limitation  to  the  trustees,  "their  heirs  and  assigns," 
upon  trust  to  preserve  contingent  remainders,  as  if  words 
were  added  restricting  that  limitation  to  the  life  of  the  sur- 
vivor of  the  preceding  tenants  for  life. 

With  regard  to  the  authorities  upon  this  question,  I  am 
not  aware  that  they  have  at  present  gone  beyond  what  I 
am  about  to  stata 

In  Venablea  v.  Morris  (a).  Lord  Kenyon,  C.  J.,  held,  that, 
in  that  particular  case,  the  trustees  must  be  held  to  take  the 
fee.  In  discussing  that  case,  he  assigns  no  reason  for  his 
decision ;  but  in  the  subsequent  case  of  Doe  v.  Hicks  (6) — a 
case  in  which  the  instnmient  in  question  was  a  will — he 
says,  he  had  come  to  that  decision  because  "  there"  (meaning 
in  Venahles  v.  M&i^ris)  '*  it  was  absolutely  necessary  that  the 
fee  should  be  in  the  trustees,"  giving  as  the  reason,  that  the 
tenant  for  life  had  a  power  of  appointment,  and  if,  in  exer- 
cising that  power,  she  had  introduced  any  contingent  re- 
mainders, they  might  all  have  been  defeated  if  the  uses  were 
not  executed  in  the  trustees.     Then  he  adds  this  other 

(a)  7  T.  R.  342, 438.  (6)  7  T.  R.  433,  437. 
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observation — ^which  was  also  relied  upon  in  argument,  as  1856. 
shewing  that  a  limitation  like  the  present  will  be  cut  down, 
whether  in  a  deed  or  in  a  will,  unless  it  be  shewn  to  be 
necessary  in  order  to  eflfectuate  the  intention  of  the  parties, 
— ^"on  the  same  principle,  therefore,  that  it  was  necessary  in 
that  case  that  the  trustees  should  have  the  legal  estate," 
(meaning  the  l^al  estate  in  fee),  "  to  answer  the  intention 
of  the  parties,  I  think  it  is  not  necessary  in  this  case,  that 
they  should  take  the  legal  estate  for  a  longer  term  than 
during  the  lives  of  the  tenants  for  lives,  since  this  construc- 
tion will  best  answer  the  intention  of  the  testator." 

In  consequence  of  Lord  Kenyon  having  made  that  state- 
ment as  to  the  reasons  for  his  decision  in  Venablea  v.  Mor- 
ris and  Doe  v.  Hicks,  Sir  William  Grant,  M.R,  refers  to  the 
case  of  Doe  v.  Hides  as  supporting  his  judgment  in  Curtis  v. 
Price  (a), — ^where,  as  I  shall  presently  shew,  and  as  he  him- 
self observed  in  his  judgment,  it  was  absolutely  necessary  to 
construe  a  limitation  to  trustees  and  their  heirs  as  restrict- 
ed to  the  life  of  a  tenant  for  life;  for  that  limitation  being 
followed  by  another  to  the  same  trustees  for  a  term  of  years, 
which,  as  he  says  (6),  could  not  arise  if  the  former  carried 
the  fee,  in  order  to  give  effect  to  the  term,  it  was  absolutely 
necessary  to  restrict  the  limitation  in  fee.  Referring,  how- 
ever, in  his  judgment  in  that  case  to  Doe  v.  Hicks,  he 
describes  it  as  a  case  very  much  in  point,  the  limitation  to 
trustees  having  there,  he  says,  been  construed  to  operate 
only  for  the  lives  of  the  tenants  for  life,  upon  two  grounds, 
firsts  that  the  object  for  which  the  estate  was  given  did  not 
require  it  to  endure  any  longer, — ^the  object  being  to  preserve 
contingent  remainders ;  and,  secondly,  that  the  inteution  must 
have  been  to  limit  the  estate,  at  least  the  party  must  have  un- 
derstood himself  to  be  limiting  it,  only  during  the  lives  of 
the  several  tenants  for  life,  as  be  repeated  the  limitation  each 

(a)  12  Ves.  89.  (6)  Id.  101. 

VOU  III.  L  K.   J. 
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Judgment, 


time  that  he  limited  estates  for  life;  and  then  he  adds  this 
passage,  to  which  I  was  referred  by  the  comosel  for  the  de- 
fencei  as  shewing  that  there  was  no  di£ferenoe  in  this  respect 
between  the  rules  to  be  followed  in  the  interpretation  of  deeds 
and  wills,  and  that  in  both  the  fee  will  be  cut  down,  unless 
shewn  to  be  necessary  to  the  purposes  of  the  deed : — "  That^" 
he  says,  "  I  admits  was  the  case  of  a  will:  a  case,  however, 
a  short  time  before  upon  a  deed  is  there  cited,  which  gave 
Lord  Kenyan  occasion  to  state  the  ground  upon  which  the 
former  case  was  decided  more  particularly  than  upon  the 
argument  of  that  case.  The  other  case  is  Venablea  v.  Mor- 
ris, in  which  the  Court  held  that  they  could  not  read  the 
deed  as  if  the  words,  '  during  the  life  of  Hannah  Morris' 
were  inserted.  But  hoid  Kenyon  stated  the  ground  of  the 
difference  to  be,  not  that  the  one  case  was  upon  a  will,  the 
other  upon  a  deed ;  but  that  in  the  one  case  the  construction 
was  necessary  to  give  effect  to  the  apparent  intention,  in  the 
other  it  was  not  necessary." 


Now,  in  Doe  v.  Hicks,  the  devise  was  simply  "  unto,"  not 
"  to  the  use  of,"  the  trustees  and  their  heirs;  and,  according 
to  the  rule  stated  by  Parke,  B.,  in  Barker  v.  Greenwood  (a), 
as  applicable  at  the  present  day  to  the  case  of  wills,  the 
trustees  under  such  a  devise  would  take  only  so  much  of 
the  legal  estate  as  the  purposes  of  the  trust  required, — ^in 
other  words,  would  take  only  an  estate  during  the  life  of  the 
preceding  tenant  for  life,  that  being  all  that  was  requisite 
for  the  purposes  of  the  trust  to  preserve  contingent  remain- 
ders. 

When  Lord  Eldon  had  to  consider  this  point  in  Wykham 
V.  Wykham(b),  he  does  not  appear  to  have  been  satisfied 
with  those  observations  of  Lord  Kenyon  and  Sir  William 
Orcmt  in  reference  to  Venables  v.  Morris.  He  first  adverts 


(a)  4  M.  &  W.  429. 


(b)  IS  Ves.  396. 
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to  the  well-known  distinction  which  has  at  all  times  pre-  ^  18561 
vailed  as  to  the  construction  of  deeds  and  wills,  and  which 
I  have  always  understood  to  be  this,  that,  although  in  both 
cases  the  Courts  lo(^  to  the  intention  of  the  parties,  yet  in 
construing  a  deed,  unless  there  be  in  the  deed  some  manifest 
contrariety  or  contradiction,  rendering  a  different  interpre- 
tation necessary  in  order  to  effectuate  the  intention  of  the 
parties,  the  Courts  are  guided  by  the  strict  legal  meaning  of 
words;  but,  in  the  case  of  a  will,  the  testator  is  supposed  to 
have  been  inapa  conaiUi,  and  on  that  ground  a  greater  la- 
titude is  allowed  in  the  construction  of  legal  terms  After 
adverting  to  that  doctrine  as  to  the  construction  of  wills.  Lord 
Eldon  goes  on  to  make  the  following  remarks  in  reference  to 
the  observations  in  V enables  v.  Morris  and  Curtis  v.  Price : 
— "  I  observe,  in  VeiioMes  v.  Morris,  Lord  Kenyon  had  a 
good  deal  of  difficulty  to  say  that  those  words  '  to  trustees 
and  th^  heirs '  would  not  create  a  fee;  and  accounts  for  it 
in  a  subsequent  case,"  (meaning  Doe  v.  Hicks),  "  not  by  ex- 
pressing an  opinion  that  the  estate  could  not  be  abridged 
even  in  a  deed;  but  thus,  that,  in  that  case,  he  thought  it 
necessary,  as  the  Master  of  the  Rolls  in  a  subsequent  case," 
(meaning  Curtis  v.  Price),  *"  seems  to  consider  it,  that  the 
trasiees  to  preserve  contingent  remainders  should  have  an 
estate  in  fide,  on  aocount  of  the  power  of  appointment  the 
wife  had.  If  that  observation  is  duly  applied  to  that  case,  the 
question  becomes  veiy  material,  whether,  on  account  of  such 
a  power,  a  limitation  in  a  deed  is  to  be  construed  to  import 
less  than  it  expresses:  a  question  which  I  cannot  represent 
as  quite  settled.  If  the  ground  upon  which  it  is  there  re- 
presented to  be  necessary  to  consider  the  estate  as  an  estate 
in  fee  can  be  supported  upon  looking  to  the  cases, — which, 
perhaps,  is  not  quite  to  be  admitted,  considering  that  there 
was,  prior  to  that  power,  an  estate  tail  actually  vested  in  the 
wife  herself,  subsequent  to  the  limitation  to  those  trustees, 
by  virtue  of  which  estate  she  would  have  been  entitled  to 
call  for  a  conveyance  from  the  trustees, — it  appears  to  me 
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1866.        very  difiScult  to  maintain  the  point,  that,  in  a  deed,  this 
doctrine  of  implication  is  to  be  bo  applied." 


That  passage  from  Lord  Eldon' 8  j\xdgmej}i  certainly  does 
"*^'"^*'*^'      seem  to  me  a  strong  authority,  in  opposition  to  what  was 
pressed  upon  me,  that  there  is  no  difference  in  this  respect 
between  a  deed  and  a  will. 

In  Curtis  v.  Price,  Sir  WUlimn  Orcmt,  no  doubt>  took 
notice  of  the  circumstance,  that  it  was  not  necessary,  for  the 
purpose  of  the  trusty  that  the  trustees  should  take  more 
than  an  estate  pur  autre  vie ;  but  there  was  also  in  that 
case,  as  I  have  already  remarked,  this  most  important  cir- 
cumstance, making  it  absolutely  necessary  that  the  fee 
should  be  cut  down.  There  the  limitation  of  the  fee  to  the 
trustees  was  followed  by  a  limitation  to  the  same  trustees 
for  a  term  of  years,  a  limitation  which  could  not  arise  at  all, 
if  the  trustees  had  the  fee  in  them  by  virtue  of  the  preoed- 
ing  limitation.  The  two  limitations  were  inconsistent  and 
incompatible.  One  or  the  other  must  fail  (a).  And  that 
circumstance  was  expressly  relied  on  by  Sir  WHUa/m,  ChroTit 
in  adopting  the  Plaintiff^'s  construction  cutting  down  the 
fee.  He  says,  after  noticing  the  two  limitations  to  the  same 
trustees,  "  The  intention  not  oidy  would  not  be  answered^ 
but  would  be  contradicted,  imless  the  Plaintiff's  construc- 
tion is  put  upon  the  general  words  of  the  limitation  to  the 
trustees  (6).  And  in  a  precisely  similar  case,  Beawmont  v. 
The  Marquis  of  Salisbury  (c),  Sir  John  RomUly,  M.  R, 
followed  that  decision. 

Then,  in  CoVmore  v.  Tyndcdl  (d),  there  was  not  only  the 
'  circumstance  that  the  estate  given  to  the  trustees  was  larger 

than  seemed  essential  to  its  purpose;  but  there  also,  as  here, 

« 

(a)  See  per  Alexander,  C.  B.,  in         (6)  12  Vea  101. 
Colmore  v.  TyndaU,  2  Y.  &  J.         (c)  19  Beav.  198. 
,  622.  (rf)  2  Y.  &  J.  605. 
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the  settlor  had  repeated  the  limitatioii  in  fee  to  the  trus-      ^  1856. 

tees  to  preserve, — a  repetition  which  was  unnecessary  if  they 

took  the  fee  on  the  first  occasion.     But  Alexa/nder,  C.  B., 

said,  that  those  circumstances,  whether  taken  separately  or 

even  united,  did  not  convey  to  his  mind  distinct  evidence 

that  it  was  the  intention  of  the  parties  to  the  deed,  that  the 

trustees  should  take  merely  estates  pur  autre  vie,  and  wou|d 

not  justify  him  in  inserting  words  in  order  to  diminish  their 

estate.     The  second  limitation  to  the  trustees  was  not,  he 

said,  incompatible  or  inconsistent  vrith  the  preceding  one; 

and  clearly  it  was  not    All  that  could  be  said  of  it  was, 

that  it  was  a  needless  repetition,  and  that  is  all  which  can 

be  said  of  the  corresponding  limitation  here. 

Following  that  authority  and  WyJchami  v.  Wyhhami,  I 
must  hold  that  it  is  not  sufficient  ground  for  restricting  the 
estate  here  limited  to  the  trustees,  ''their  heirs  and  assigns," 
to  an  estate  pur  autre  vie,  that  the  estate  so  limited  seems 
laiger  than  was  essential  to  its  purpose,  or  that  the  limita- 
tion has  been  unnecessarily  repeated. 

In  this  case,  however,  two  additional  circimistances  were 
relied  upon  in  argument  as  taking  the  case  out  of  the 
authorities  I  have  mentioned,  viz.  the  circumstance  of  a 
term  of  100  years  being  limited  to  WiUia/m  Lewis  subse- 
quently to  the  limitation  in  fee  to  the  trustees  to  preserve 
contingent  remainders,  and  the  power  to  grant  leases  re- 
served to  the  successive  tenants  for  life. 

With  regard  to  the  first  of  these,  the  term  of  100  years, 
it  is  not^  as  in  Cv/rtis  v.  Price,  a  term  limited  to  the  same 
trustees  to  whom  the  preceding  limitation  purports  to  pass 
the  fee,  but  to  a  distinct  person ;  and  I  cannot  say  that  such 
a  limitation  is  incapable  of  taking  efiect  as  an  equitable 
term. 

And,  as  to  the  second  circumstance,  the  leasing  power  in 
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1856.  the  successive  tenants  for  life,  my  impression  is,  as  I  inti- 
mated during  the  argument  on  the  authority  of  laherwood 
y.  Oldknow,  that  estates  created  by  virtue  of  those  powers 
would  override  all  the  other  limitations  in  the  deed,  such 
estates  taking  effect  out  of  the  estate  from  which  the  power 
is  derived,  and  enuring  as  limitations  of  the  use  in  pursu- 
ance of  the  power  (a).  And  even  if  that  were  not  the 
case,  the  same  axgument  would  apply  as  that  which  disposes 
of  the  former  objection  as  to  the  term  in  WiUiam  Lewia^ 
that  such  estates  would  be  capable  of  taking  effect  as  eqiiit- 
able  terms. 

It  appears  to  me,  therefore,  that  neither  in  the  limitations 
which  have  been  relied  on  by  the  Defendant's  counsel  as 
grounds  for  cutting  down  the  limitation  in  fee  to  the  trus- 
tees, nor  in  any  other  part  of  the  settlement — and  it  is  to 
the  settlement  alone  that  I  can  look  in  determining  this 
question — is  there  anything  indicative  of  an  intention  so  in- 
compatible or  inconsistent  with  the  fee  bdng  in  the  trustees, 
that  it  cannot  take  effect  unless  the  fee  be  so  restricted; 
and  upon  the  authorities  it  is  clear,  that^  unless  such  an  in- 
tention be  manifested  by  the  deed,  the  Court  is  not  justified 
in  putting  such  a  construction  upon  a  limitation  like  the 
present. 

The  only  remaining  points  raised  for  the  defence  are  those 
upon  which  I  did  not  hear  a  reply,  viz.  as  to  the  Defend- 
ant's right  to  defeat  the  settlement  of  1778  as  being  a  vo- 
luntary settlement^  and  as  to  the  Statute  of  Limitationa 

As  to  the  first,  the  Defendant  claims  under  what  he 
alleges  to  be  a  conveyance  for  valuable  consideration,  exe- 
cuted by  the  heir  of  the  settlor.  But  I  have  no  conception 
that  any  such  claim  can  be  sustained.    I  have  no  conception 

(a)  S«e  p«r  BayUy^  J.,  in  laherwood  y.  Oldknow,  3  M.  &  S«lw.  404, 405. 


Judgment, 


CASES  IN  CHANCERY.  151 

that  either  an  heir  or  a  devisee  can,  by  a  conveyance 
for  valuable  consideration,  set  aside  a  settlement  made 
by  his  ancestor  or  testator,  however  voluntary.  The  real 
truth  is,  as  it  was  put  by  Lord  Ccmypbdl  in  Doe  d.  New- 
man  v.Rusham,  that,  in  such  a  case,  neither  heir  nor 
devisee  ev^  had  any  estate  to  convey.  The  only  ground 
for  a  contrary  notion  is  that  supposed  to  be  found  in  Burrel's 
ease;  and  it  is  clear  from  Lord  St  Leonards'  statement  of 
that  case  in  the  last  edition  of  his  "  Vendors  &  Purchasers,^' 
that  Burrd'a  oaee  was  one  of  fraud ;  and  the  Judges,  by  de- 
ciding otherwise  than  they  did,  would  have  given  effect  to  a 
fraudulent  combination  between  the  ancestor  and  heir  to 
defeat  the  purchaser. 

As  to  the  Statute  of  Limitations,  it  is  clear  that  the 
statute  would  not  bar  until  twenty  years  from  the  death  of 
Thomas  Lewie,  For,  her^  independently  of  the  consider- 
ation, that,  TJiomaa  Lewie  being  tenant  for  life  imder  both 
instruments — ^the  settlement  of  1778  and  that  of  1793 — 
his  possession  woiild  be  referred. to  the  former,  even  if  he 
had  done  no  act  in  recognition  of  that  instrument,  I  have 
the  additional  circumstance  that  the  settlement  of  1778  has 
been  expressly  recognised  by  Thomas  Lewie.  In  1828, 
Thomas  Lewis  actually  dealt  with  this  property  as  tenant 
for  Ufe  imder  the  settlement  of  1778,  executing  a  mortgage 
in  that  year  vrith  the  concurrence  of  the  son,  through  whom 
the  Plaintiff  claims,  and  covenanting  to  suffer  a  recovery  to 
bar  this  very  entail 

It  appears  to  me,  therefore,  that  all  the  points  raised  for 
the  defence  have  failed,  and  there  must  be  a  decree  accord- 
ing to  the  prayer  of  the  bill,  with  this  addition  only,  that 
die  Plaintiff  is  entitled  "  for  an  equitable  estate."  And,  as 
to  costs,  the  title  which  the  Defendant  has  attempted  to  set 
up  was  one  acquired  by  tort,  and  it  has  failed :  under  these 
circumstances,  the  Defendant  must  pay  the  costs  of  the 

suit 

Decree  accordingly. 
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Jan.  I7th.  In  re  SAUNDERS'  TRUST. 

SettUmetu--  JjY  an  indenture  of  settlement,  made  shortly  after  the  mar- 

— "  Unmar^  n^ge  of  Richard  Saunders  and  Charlotte  his  wife,  2400{. 

h^ndJ^e  Consols  then  belonging  to  Saunders,  and  500Z.  then  about 

—Personalty  to  be  received  by  Charlotte  or  by  Saunders  in  her  right 

Dutritnoiwh,  from  the  executors  of  the  will  of  her  late  &ther,  and  all 

inasetUe-  future  moneys  to  be  receiyed  by  her  or  by  SauTiders  in 

ment,  the  ex-  j^gr  right  under  the  same  will,  were  settled,  as  to  the  24002., 

preasioD  "in 

case  she  (the  upon  trust  to  pay  the  dividends  to  Saunders  for  life,  and 
intestate  and  ^^^  ^^  death  to  Charlotte  for  life,  and  after  her  death 
^hddT^^  upon  trust  for  the  children  of  the  said  marriage;  and  in  de- 
lent  to  "in  fault  of  any  such  child,  upon  trust  for  the  next  of  Mn  of 

i^Mj^  she  had 

died  intestate,  Sauudcrs,  according  to  the  Statute  of  Distributions ;  and  as 
and  awidwD,     ^  ^j^^  500Z.,  and  all  other  the  moneys  aforesaid,  upon  trust 

Accordingly, 

under  a  limit-  to  invest  as  therein  mentioned,  and  to  stand  possessed  there- 

wife^B  death!  to  ^^'  ^^^  ^^  *^®  stocks,  ficTupon  which  the  same  should  be 

who^"th'  iiivested,  upon  trust  to  pay  the  dividends  to  Charlotte  for 

event  above  life,  free  from  any  control  of  her  husband,  and  after  her 

would  have  dcccase  to  Saunders  for  life;  and  after  the  decease  of  the 

toher^pel^al  s^^^vivor,  upon  trusts  for  the  children  of  the  marriage:  And 

estate:— ^eW,  it  was  thereby  declared,  that,  in  case  there  should  be  no 

her  first  bus- 

band  having  child  of  the  said  marriage,  who,  by  virtue  of  the  trusts 
iMucj'lhat'her  thereinbefore  declared,  should  become  entitled  to  a  vested 
8ocond*hufr  *  i^^terest  in  the  last-mentioned  simis,  the  same,  or  such  part 
band,  who  sur-  thereof  as  should  not  have  been  applied  for  the  maintenance 
the  persons  ^^^  advancement  of  any  child  of  the  said  marriage  by  vir- 
designated.       ^^^  ^f  ^j^^  ^^^^^  therein  contained,  should  be  <*in  trust  for 

Dictum  on       , 
this  subject  in  the  person  or  persons  who,  at  the  time  of  the  decease  of  the 

(12  Sim.  326  ^urvivor  of  them  the  said  Saunders  and  Charlotte  his  wife, 
327),  disap-       would  have  been  entitled  to  the  personal  estate  and  eflfects 

proved.  *^ 

of  the  said  Charlotte,  in  case  she  had  died  intestate  and 
unmarried.*' 
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The  trustees  received  the  500{.,  together  with  an  addi- 
tional 100{.,  under  the  will,  and  invested  both  sums  in  the        /^^ 
purchase  of  64j9i.  10s.  6d.  Consols.  ^t^IS^ 

Saunders  died,  and  there  was  no  issue  of  his  marriage. 
Charlotte  afterwards  manried  Oeorge  May,  and  died,  leav- 
ing two  children  by  him,  both  in&nts. 

The  trustees  having  paid  the  fund  into  Court  under  the 
Act  10  &  1 1  Vict  c  96,  the  infimt  children,  by  Ma/y  their 
fitther  {md  next  friend,  now  presented  a  petition,  praying 
that  a  moiety  of  the  residue  of  the  649Z.  10s.  6cL,  after  pay- 
ment of  costs,  might  be  carried  over  to  the  separate  account 
of  each  infiant^  and  to  have  the  dividends  accumulated. 


Mr.  Scmdye,  for  the  Petitioners,  contended,  that  the  word  Argmmemi. 
*  unmarried  "  was  to  be  construed  as  referring  to  the  first 
nianriage,  and  to  that  only,  and  as  equivalent  to  ''  not  being 
at  the  time  of  her  death  the  wife  of  Saunders'*  "  not  leav- 
ing Sa/undera  her  husband  her  surviving;'^  so  that  Sauiv- 
ders^  but  no  after-taken  husband,  was  excluded  If  so.  May 
88  the  second  husband  was  entitled,  and  he  waived  his  right 
in  favoiur  of  his  children. 

But  if  both  husbands  were  alike  excluded,  the  word  ''  un- 
married'' being  capable  of  two  other  interpretations,  "a 
spinster,"  or  "a  widow,"  the  Court  would  adopt  the  latter, 
and  not  deprive  of  their  right  to  representation  childrei^ 
whom  it  could  never  have  been  the  intention  of  the  parties 
to  the  settlement  to  exclude. 

He  cited  In  re  Norman's  Trust  (a)  and  Pratt  v.  Mor 
ihtw(b). 

(a)  a  De  G.,  Mac.  &  a  965.  (6)  2  Jur.,  N.  6.,  1066. 


154 


CASES  IN  CHANCERY. 


1857. 

/fine 

Sa.umobbs' 
Trust. 


Mr.  W,  A.  CoUina,  for  brothers  and  sisters  of  Charlotte, 
contended,  that  the  word  "  unmarried  "  must  be  construed 
strictly,  as  equivalent  to  *'  without  ever  having  been  znar«- 
ried,"  i.  e.  "  a  spinster."  The  limitation  in  question  was 
precisely  in  the  words  recognised  by  Lord  Commissioner 
ShadwM,  as  proper  to  designate  the  persons  entitled  under 
the  Statutes  of  Distribution  other  than  children:  Mmsley 
V.  Young  (a)  and  Smith  v.  Smith  (6).  In  the  latter,  the 
clause  was  "in  trust  for  his  next  of  kin  according  to  the 
Statutes  of  Distribution,  and  as  if  be  had  died  intestate;" 
and  the  Yice-Chancellor  observes,  ''  It  is  impossible  to  read 
the  clause  in  which  the  ultimate  trust  is  expressed,  without 
seeing  that  the  person  who  framed  it  has  omitted  one  or  two 
words,  which  are  generally  inserted  in  dauses  of  the  like  na« 
ture,  and  which  have  been  at  last  adopted  for  the  purpose  of 
excluding  any  question.  If  the  draftsman  had  only  gone  on 
to  say,  *asif  the  said  il2eaximc2eriFVi2co9i6r  had  departed  this 
life  intestate  a/nd  unrrva/rriedy  then  it  would  have  been 
quite  clear  what  was  meant:  the  children  would  have  been 
excluded.  But  there  is  an  omission  of  those  two  words, 
which  have  been  introduced  for  the  purpose  of  determining 

what  next  of  kin  are  to  take The  language  which 

has  been  adopted  by  conveyancers,  has  been  adopted  for  the 
purpose  of  excluding  the  question."  In  Maherly  v.  Strode(c% 
the  Master  of  the  Bolls  says,  "  I  do  not  know  that  the  word 
*un7naaried '  was  ever  used  in  that  senses"  (meaning  in  the 
sense  of '  not  married  at  the  time,' '  a  widow,'  or '  widower '), 
"  except  in  the  single  instance  of  the  Statute  upon  Settle* 
jaents,  3  Will  &  M.  c.  11  (d),  where  the  Legislature  certain- 
ly thought  fit  to  use  it  in  that  sense;  but  there  they  used  it 
with  such  additions  as  put  the  meaning  out  of  all  doubt; 


(a)  2  My.  &  K  787. 
(6)  12  Sim.  326,  327. 

(c)  3  Ves.  450,  452,  464. 

(d)  The  words  of  the  statute 


are,  ''  If  any  unmarried  person, 
not  having  child  or  children^ 
shall  be  lawfully  hired,"  &c. 
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for,  if  it  was  not  used  in  that  sense^  the  man  could  have  had 
no  child  or  children.  *But,  notwithstanding  it  is  so  used 
there  by  the  Legislature,  the  question  here  is,  what  is  the 
common  and  usual  meaning  of  it  in  a  will,  or  the  common 
acceptation  of  it  in  language?  If  legacies  or  annuities  are 
given  to  unmarried  daughters,  which  is  a  very  common  way, 
could  they  go  to  widowed  daughters?  Certainly  it  never 
has  been  so  considered,  and  I  believe  is  not  the  usual  sense 
in  which  testators,  or  persons  in  common  language^  use  it 
It  must  mean  such  as  have  never  had  a  husband  at  alL  If 
that  is  the  common  acceptation,  there  is  nothing  in  this  will 
to  induce  the  Court  to  put  an  unusual  construction  uipon  if* 
Accordingly,  in  a  very  recent  case.  In  re  ThisUethwayte's 
TrvM(a),  where  there  was  a  bequest  of  10002.  to  the  testa- 
tor^s  daughter  at  her  mother's  decease  ''if  she  should  be 
then  unmarried,"  the  Lords  Justices  held,  that  the  word 
"  unmarried''  must  be  construed  as  **  never  having  been 
married;"  and,  the  daughter  having  married  in  the  lifetime 
of  her  mother,  it  was  held  that  the  legacy  never  became 
due. 
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/•re 

Tnuar. 


In  Re  JShrmcm,  and  in  the  other  case  cited  oontrii,  the 
construction  was  necessarily  different ;  for,  in  the  former,  the 
settlement  made  no  provision  for  children,  and  in  both  the 
strict  construction  would  have  excluded  the  very  issue  for 
whom  the  settlement  was  intended  to  provide.  Here,  there 
is  an  express  provision  for  the  children  of  the  first  manriage^ 
and  no  second  marriage  was  then  in  contemplation. 

Mr.  W.H.  MelviU  for  the  trustees. 
A  reply  was  not  heard. 


(a)  1  Jur.,  N.  S.,  881. 
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Vicr-Chancellor  Sir  W.  Page  Wood  :— 

SAXTin>BBii^         I  am  satisfied,  that,  in  this  case,  I  am  clearly  bound  by 
TauOT.        ij^g  decisions;  and  that  those  decisions, — ^if  I  may  be  allow- 
jndgtnei^*      ed  to  say  so, — are  founded  upon  sound  reasoning. 

In  the  case  of  a  will, — ^where  a  legacy  is  given  by  will  to 
a  daughter,  who,  at  the  date  of  the  will,  has  never  been 
married,  and  the  gift  is  made  to  be  conditional  upon  the 
legatee  being  ''  immarried  "  at  a  given  time,  there  it  may 
well  be  that  the  testator  is  looking  to  the  then  condition 
and  status  of  the  legatee  as  a  person  who  has  never  been 
married,  and  foreseeing  the  circumstances  in  which  she  will 
stand  if  that  status  and  condition  continue^  and  intends 
the  bequest  to  be  conditional  upon  her  continuing  in  that 
status  or  condition.  In  such  a  case,  the  word  ''  unmarried '^ 
would  rightly  be  construed  to  mean  ''a  spinster,'"  and  not 
"  a  widow  "(a). 

On  the  other  hand,  in  a  settlement-^where  property  has 
been  settled,  in  the  event  of  the  wife  dying  in  the  lifetime  of 
her  husband,  upon  trust  for  the  persons  who  at  her  death 
would  have  been  entitled  to  her  personal  estate  in  case  she 
had  died  intestate  and  ''unmarried,''  or  "  without  being 
married,"  there  being  no  provision  for  the  children  who 
eventually  survive  her,  it  is  clear  that  the  motive  is,  not  to 
prevent  her  marrying  again  in  the  event  of  her  surviving 
her  husband,  but  simply  to  exclude  her  husband,  in  the 
event  of  his  proving  the  survivor,  from  claiming  any  part 
of  her  personal  estate.  In  such  a  case,  the  expressions 
**  unmarried  "  or  "  without  being  married,"  would  be  held 
to  mean  ''vrithout  having  a  husband  at  the  time  of  her 
death,"  not  "  without  ever  having  had  a  husband;"  "  a 

(a)  See  In  re  ThuUethwayt^B  Trust,  I  Jar.,  N.  S.,  881. 
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widow/'  and  not  "  a  spinster;"  and  children  surviving  their 
mother  wotdd  be  entitled. 

In  the  case  of  Namuin's  Trust,  any  other  interpretation 
woidd  have  excluded  the  children  of  the  marriage,  on  which 
the  settiement  was  made: — a  result  manifestiy  contrary  to 
the  very  object  of  the  settlement 

It  seems  to  me,  that  the  passage  cited  from  the  judgment 
of  Lord  Commissioner  Shadwdl  in  Elmsley  v.  Yowrig  (a) 
has  no  bearing  on  the  question.  The  dictum  of  the  same 
Judge  in  Smith  v.  Smith  (6)  was  more  in  point;  but  it  ap- 
pears to  Lave  been  a  dictum  of  the  moment,  not  material  to 
the  question  under  consideration;  and  I  caunot  but  think, 
that,  had  the  case  been  argued  so  as  to  raise  the  question, 
the  judgment  of  the  Yice-Chancellor  would  have  been  in 
accordance  with  the  view  taken  by  the  Lords  Justices  in  Re 
Sormoua's  TrusL 

The  singularity  of  the  present  case  consists  in  this,  that^ 
here,  the  lady  has  been  twice  married,  and  the  words  in 
question  occur  in  the  settiement  on  her  first  marriaga 
The  event  for  which  it  was  obviously  the  intention  of  the 
parties  to  provide,  was  that  of  her  first  husband,  Richard 
Sawnders,  surviving  her;  and  the  inteution  was,  in  the 
event  of  his  so  surviving,  to  exclude  him  from  all  claims 
upon  her  personal  estate.  There,  no  doubt,  the  inten- 
tion stopped;  and  accordingly,  it  was  argued,  that,  in  the 
abseace  of  any  intention  to  exclude  a  second  husband,  the 
second  husband  of  this  lady  is  entitled.  But  it  seems  to  me 
that  the  words  of  the  limitation  "  in  case  she  had  died  intes- 
tate amd  wn/married,''  are  too  strong  to  admit  of  that  in- 
terpretation.   It  seems  to  me,  that^  however  they  may  have 


1867. 


JudgtMnL 


(a)  2  My.  &  K  787. 


(6)  12  Sim.  326,  327. 
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In  re 

Saundkbs' 
Trust. 

JwLgvMiU, 


been  intended  to  exclude  only  a  first  husband,  the  effect  of 
those  words  must  be  (as  Lord  Cottenham  decided  in  refer- 
ence to  the  somewhat  similar  limitation  to  the  separate 
use  of  a  woman  (a),  to  revive  as  often  as  the  lady  may 
marry  again,  and  to  come  into  operation  against  all  after- 
taken  husbaada 


I  must,  therefore,  hold  that  the  lady's  second  husband  is 
excluded  from  claiming  the  fund  in  question;  and  that  the 
persons  designated  are  those  who,  at  her  death,  would  have 
been  entitled  to  her  personal  estate  in  case  she  had  died 
intestate  and  a  widow, — in  other  words,  that  her  children, 
not  her  collateral  relations,  are  the  parties  entitled  to  the 
fund. 

The  order  will  be  for  a  transfer  of  one  moiety  to  the 
separate  account  of  each  of  the  infant  Petitioners,  and  for 
investment  of  the  dividends  from  time  to  time,  with  liberty 
to  apply. 

Ordered  accordingly. 


(a)  Tuir^tt  V.  ArtMtrong,  4  My.  &  Cr.  377,  406. 
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NICHOLSON  V.  TUTIN.    (No.  2).  j^^  zeth. 

IkIS  case  is  reported  on  the  hearing,  ante,  YoL  2,  p.  18.  Tnuiee—Om' 
It  now  came  on  for  argument  upon  a  point  adjourned  from  Uct^R^' 
Chambers.  

estates,  sub- 

The  stiit  was  to  carry  into  execution  the  trusts  of  a  credi-  i^^  ^  incum- 

"^  branoes,  the 

tors'  deed.    The  decree  directed  an  account  to  be  taken  of  interest  of 

the  rents  of  the  real  estate^  and  of  the  proceeds  of  the  sale  than  exhaust- 

of  any  part  of  the  real  or  personal  estate  comprised  in  the  Jl^^  con  wed 

deed,  recseived  by  the  Defendants  Tutin  and  Wataan,  the  ^7  *^«  ™«^ 
.  gagor  to  trus- 

surviving  trustees,  or  either  of  them,  or  by  any  other  person  tees,  upon 

or  persons,  by  iJie  order  or  for  the  use  of  the  said  Defend-  creditore.  Af- 

ants,  or  either  of  them;   "  and,  in  taking  the  said  account,  ^^  ^J*"*^^" 

all  just  allowances  are  to  be  made.''  creditors' deed, 

one  of  the 
trustees  there- 

The  answer  of  the  trustees  to  the  bill  denied  that  they  of  was  employ- 
had  ever  taken  possession  of  the  land;  but  stated,  that  one  morfgag^  as 
of  them,  WeUson,  immediately  after  the  date  and  execution  ^oUg^^'J,*'  ** 
of  the  trust  deed,  as  the  agent  of  the  mortgagees  of  the  rents:— J7e^ 
laad  therein  comprised,  reoeived  the  rents  thereof,  and  paid  not  be  allowed 
such  rents  in  discharge,  in  the  first  place,  of  the  sums  due  ^n^^^*" 
&r  interest  on  the  first  of  the  mortgages  affecting  the  said  ^^  *^*^ 
premises,  and  then  in  payment^  so  far  as  the  same  would 
extend,  of  the  interest  of  the  subsequent  incumbrances 
affecting  the  said  hereditaments  and  premises;    but  that 
sach  rents  were  not  sufficient  for  the  payment  of  the  interest 
<m  the  seveial  incumbranoes  thereon,  and  that,  for  purposes 
of  security  and  convenience,  when  such  rents  were  received 
by  WataoUj  and  were  not  immediately  applicable  in  pay- 
oaeat  of  interest  on  the  said  mortgages,  such  rents  were 
paid  to  the  account  of  the  trustees  at  a  bank,  with  the 
moneys  arising  firom  the  sale  of  the  personal  property,  and 
sometimee^  when  the  interest  became  due  before  the  rents 

VOL  ni,  M  K.  J. 
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were  actually  received,  it  was  paid  out  of  these  moneys  by 
the  trustees. 

The  account  carried  into  Chambers  by  the  trustees  com- 
prised these  receipts  and  payments  in  respect  of  the  real 
estate,  and  it  included  a  charge  of  4t50l.  by  Watson,  as 
commission  for  collecting  the  rent& 

The  question  was,  whether,  under  these  circumstances^ 
Wataon  could  be  allowed  this  commission. 


Arffumenf.         Mr.  W.  R.  Ellis,  for  the  Defendant  WaJtsori. 

Mr.  Southgate,  for  the  PlaintifEs,  was  not  heard 


Judgment.       ViCB-ChANCELLOR  SiR  W.  PAGE  WoOD  : — 

It  would  be  difficult  to  maintain  this  claim  upon  the 
evidence;  but,  independently  of  that,  I  think  that  upon 
principle  the  Defendant's  claim  must  be  disallowed.  The 
answer  states,  that  the  three  trustees  did  not  receive  the 
rents,  but  that  Watson,  as  the  agent  of  tiie  mortgagees, 
received  them,  and  therewith  paid  the  interest  of  the  first 
mortgage,  and  then  of  subsequent  incumbrances  as  far 
as  the  rents  would  go,  but  that  the  rents  were  not  suffi- 
cient to  pay  all  such  interest;  and  when  the  rents  were 
received,  and  were  not  immediately  applicable,  they  were 
paid  to  the  account  of  the  trustees  at  their  bankers.  On 
the  other  hand,  there  is  a  circumstance  which  bears  strongly 
against  this  view  of  the  transaction ;  the  bankers'  book  is 
produced,  and  these  payments  are  entered  in  it  as  moneys 
received  by  the  trustees :  and,  in  this  state  of  things,  I  think 
it  would  be  very  unsatisfactory  to  make  these  allowances 
To  maintain  a  claim  to  commission,  Waison  must  either 
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shew  that  he  was  appointed  agent  of  the  mortgagees  prior 

to  the  creditors'  deed,  or  that  there  was  a  special  agreement^ 

at  the  time  of  his  accepting  the  trusty  that  he  should  receive  tutih  *{No.2). 

a  commission.  jJI^^Lmi, 

In  one  case  before  Sir  John  Le<ich,  he  held,  that  where 
the  mortgaged  property  consisted  of  a  number  of  small 
houses^  a  commission  might  be  allowed  to  a  mortgagee  in 
possession,  for  the  trouble  of  collecting  the  rents,  without 
any  special  contract  (a).  Watson,  however,  in  this  case,  not 
only  does  not  say  that  he  was  appointed  agent  before  the 
deed,  but  it  is  proved  that  he  was  appointed  subsequently  to 
the  trust  deed.  I  do  not  think  that  it  is  competent  for  a 
trustee  to  accept  such  a  position,  and  to  raise  a  claim 
of  such  an  indefinite  nature,  unless  there  had  been  pre- 
viously a  special  contract  that  he  should  have  compensation, 
or  such  a  case  of  necessity  as  would  justify  such  a  claim,  if 
made  by  a  mortgagee  in  possession.  But  the  persons  to 
determine  whether  or  not  there  was  such  a  necessity,  or  to 
make  such  a  contract  in  this  case,  would  be  the  trustees 
themselves,  of  whom  Watson  was  one.  He  would  have  to 
decide  concerning  the  commission  to  be  allowed  to  himself. 
The  case,  therefore,  &lls  within  the  principle  laid  down  by 
this  Courts  namely,  that  it  will  not  allow  a  person  to  put 
himself  in  a  position  where  his  interest  will  be  inconsistent 
with  his  duty.  Therefore  on  principle,  independently  of  the 
question  upon  the  evidence,  the  claim  for  commission  must 
be  disallowed 

(a)  Davis  v.  Dend^f,  3  Mad.  ITO. 
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Jan^mk.  THE  MARCHIONESS  OF  LONDONDERRY 

u  BRAMWELL. 

Practice^  1  HIS  was  a  summons  adjourned  into  Court  from  Cham- 

DeJnM--Enr  ^^^    ^6  application  was  by  the  Defendant  for  an  enlaige- 

if^rgiy  Time  ment  of  his  time  for  filing  affidavits  in  opposition  to  the 

nation.  Plaintiff's  motion  for  a  decree  in  this  suit    The  notice  of 

The  15  k  16  motion  for  a  decree  was  given  on  the  18ih  of  December, 

Sf  ;^en  ""^  ^  856 ;  and  by  an  order,  dated  the  2nd  of  January,  1 857,  the 

made  in  pur-     Defendant's  time  for  filing  affidavits  was  enlarged  until  the 

Buance  there- 

of,  do  not  BO     23rd  of  the  same  month,  and  seven  days  after  that  date 

imicti^^    ^  were  given  to  the  Plaintiff  to  file  affidavits  in  reply.     Sub- 

*[^^.®^"   .    sequently,  the  Defendant's  counsel  advised  that  the  Plain- 

ty  as  to  make  tiff's  witnesses  should  be  cross-examined  upon  their  affida- 
it  essential 

that  a  Defend-  ^^ts.  The  earliest  appointment  for  this  purpose  that  could 
know  aU  the  ^  obtained  at  the  Examiner's  office,  was  for  the  3rd  of 
Piaintirs  evi-  February,  1857. 

dence  before 
he  addaoes  his 

oTO.  rpi^^  managing  clerk  of  the  Defendant's  solicitor  made  an 

Therefore,  *-©     o 

the  Court  wiU    affidavit  stating  these  facts,  and  also  that  it  was  material 

SonfordTOree  ^^^  *^®  ^^*^  ^^  ^^  Defendant,  that  the  cross-examination 
enlai^the        should  take  place  before  the  affidavits  on  behalf  of  the 

tmie  for  the  ^ 

Defendant  to     Defendant  were  filed. 

file  his  affida- 

Tits,  simply  to  . 

enable  him  to 
cross-examine 

the  PlaintiTs        Mr.  Rolt,  Q.  G,  and  Mr.  EldeHon,  for  the  Defendaat:— 

witnesses  be- 
fore doing  so. 
Bat  it  would       The  15  &  16  Yict.  c.  86,  ss.  38  and  40,  and  the  22nd  and 

t^du^^*  following  Orders  of  the  7th  of  August,  1852,  give  the  De- 

Snce  if  the       fendant  a  right  to  cross-examine  the  Plaintiff's  witnesses  at 
afendant  ... 

conld  notaf-      any  time  within  the  fourteen  days  which  are  allowed  to  the 
ford  the  ex- 
pense of  a  spe- 
cial Examiner,  and  if  his  application  for  an  enlargement  of  time  were  made  without  delay. 
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Defendant  for  filing  his  own  affidavits:  Clarke  v.  Law  (a), 
WiUia/ma  v.  Williams  (b).  [Mr.  Cai/ms,  Q.  C,  for  the  Plain- 
tiff.— I  do  not  deny  that.]  Then,  if  the  Defendant  has  this 
light  by  the  course  of  the  Court,  he  ought  not  to  be  de- 
prived of  it  by  the  accident,  that  the  Examiner  cannot  take 
the  evidence  within  that  time,  on  account  of  the  press  of 
business  before  him.  The  theory  of  the  statute  and  orders 
must  be,  that  the  Examiner  is  able  to  take  the  evidence, 
whenever  he  is  applied  to  for  that  purpose,  without  delay; 
and  the  application  now  is,  that  the  Court  will,  by  enlarging 
the  time,  supply  a  defect  in  the  working  of  its  own  machi- 
nery. The  expediency  of  so  doing  is  obvious,  because  the 
eross-examination  may  relieve  the  Defendant  firom  the  ne- 
cessity of  filing  any  affidavits. 


7857. 

THElLUIr 

CHI0NBB8  OF 

LONDONDSBBT 

P. 

Bbamwkll. 
Argument. 


Mr.  Cairns^  Q.  C,  and  Mr.  Oiffard,  for  the  Plaintiff,  were 
not  heard. 


Vicb-Chancello»  Sir  W.  Page  Wood: — 

The  abstract  question  of  right  involved  in  this  application 
is  very  important  It  is  necessary,  for  the  purpose  of  an- 
swering it,  to  examine  the  statute  and  orders  that  have  been 
referred  to,  in  order  to  see  whether  this  kind  of  postpone- 
ment of  the  evidence  was  contemplated  by  the  Legislature, 
or  by  the  framers  of  the  ordera  I  cannot  find  in  the  sta- 
tute or  the  orders  anything  which  would  justify  me  in  hold- 
ing, that  the  mere  wish  to  cross-examine  the  witnesses 
of  the  Plaintiff  is  a  sufficient  reason  for  postponing  the  time 
fixed  for  the  Defendant  to  file  his  affidavits,  on  a  motion  for 
decree. 


Judgfuent, 


There  is  much  convenience  in  the  course  of  practice  at 
common  law,  by  which  a  Plaintiff  has  to  make  out  his  own 


(a)  2  K.  &  J.  28. 


(6)  17  Beav.  156. 
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case  by  evidence,  and  then  the  Defendant  produces  hig 

evidence  in  angwer  to  the  Plaintiff's  case ;  but^  remembering 

I^DOTOERBT  *^®  former  practice  in  this  Court,  according  to  which  neither 

_    *•  party  could  see  the  evidence  of  the  other  until  he  had  com* 

Bbajcwill.     *      -^ 

pleted  his  own,  it  is  evident  that  the  framers  of  the  statate 

^^"^^'^  and  of  the  orders  had  not  any  intention  to  assimilate  the 
practice  of  this  Court  to  that  of  the  common  law  in  this  re- 
spect Formerly,  by  the  practice  of  this  Com%  great  care 
was  taken  to  prevent  any  publicity  until  the  whole  of  the 
evidence  on  both  sides  was  taken.  There  are  some  reasons 
in  favour  of  that  system,  but  the  Legislature  and  the  Court 
have  not  thought  fit  to  persevere  in  it  The  system  has 
been  altered,  to  some  extent  by  the  stat  15  &  16  Vict  c.  86, 
according  to  which  evidence  may  be  taken  orally  before  the 
Examiner,  and  cross-examination  upon  affidavits  may  take 
place  at  once,  and  all  evidence  so  taken  is  to  be  in  the  pre- 
sence of  the  parties,  their  solicitors,  and  agents.  Secrecy 
being  thus  put  an  end  to,  one  mode  of  taking  evidence 
provided  by  the  statute  and  orders  is,  that  when  both  par- 
ties wish  to  proceed  upon  evidence  by  affidavit,  their  affi- 
davits are  to  be  filed  by  a  given  day,  and  they  are  allowed 
to  postpone  filing  them  until  that  day.  Clearly,  therefore, 
it  was  not  intended  that  one  side  should  cross-examine  the 
witnesses  of  the  other  before  they  filed  their  own  affidavita 
It  was  argued,  that  the  different  modes  of  taking  evidence 
now  allowed  must  be  considered  as  experiments,  none  of 
which  perhaps  is  abstractedly  the  best  but  they  are  adapted 
to  different  cases.  The  fact  however,  that  evidence  may  be 
adduced  in  the  manner  I  have  just  mentioned,  shews  phun- 
ly  that  it  was  not  considered  necessary  for  the  purposes  of 
justice  that  a  Defendant  should  be  able,  in  all  cases,  to  cross- 
examine  the  Plaintiff's  witnesses  before  filing  his  own  affi- 
davita 

In  this  particular  case  it  is  said  now  to  be  impossible. 
On  a  motion  for  decree,  there  is  ordinarily  an  opportunity 
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of  doing  aa     The  Plaintiff's  affidavits  must  be  filed  at  the        1857. 

time  of  giving  the  notice  of  motion.     The  Defendant  has     the  Mar- 

fourteen  dajrs  after  receiving  the  notice  to  file  affidavits  in  i^^okmmt 

answer,  and  this  affords  him  an  opportunity  of  cross-examin-  v- 

.          .                                    Bbamwbll, 
ing  the  Plaintiffs  wituesses  before  filing  his  own  affidavits;         

but  there  is  nothing  in  the  statute  or  orders  to  shew  that       «<^^"*<»*« 
this  was  considered  requisite^  or  that  the  Couft  ought  to 
grant  a  Defendant  further  time,  simply  because  he  wanted 
to  cross-examine  the  Plaintiff's  witnesses,  except  in  a  spe- 
cial case  where  the  Ck>urt  might  think  it  necessary. 

In  this  case,  the  Defendant  now  makes  his  application, 
on  the  ground  that  the  time  for  filing  his  affidavits  will  soon 
elapse,  and  he  believes  that^  if  he  were  to  cross-examine  the 
witnesses^  it  would  supersede  the  necessity  of  filing  affidavits 
in  answer.  That  is  a  reason  in  favour  of  granting  the  appli- 
cation, but  not  alone  sufficient  The  Defendant  does  not  say 
positively  that  the  cross^xamination  will  make  it  unneces- 
sary for  him  to  file  any  affidavits,  but  that  it  may  do  so,  or 
may  alter  the  character  of  his  affidavita  I  do  not  think  that 
this  is  a  sufficient  reason.  There  is  nothing  in  the  statute  or 
orders  to  induce  me  to  say,  that  the  cross-examination  in 
such  a  case  is  so  expedient,  that  a  Defendant  ought  not  to  be 
obliged  to  file  his  affidavits  until  he  has  been  able  to  cross- 
examine.  On  the  contrary,  I  find  plain  indications  that 
such  a  course  of  practice  was  not  contemplated. 

This  very  case  shews  the  wisdom  of  not  laying  down  any 
such  general  rule.  The  Plaintiff's  affidavits  were  filed  on 
the  18th  of  December,  and  the  Defendant  must  be  taken  to 
have  been  in  a  position  to  know  whether  it  was  necessary  to 
ciofis-examine  the  Plaintiff's  witnesses  or  not,  long  before 
this  application  was  made.  On  the  2nd  of  January  he  ap- 
plied for  further  time,  and  he  obtained  an  enlargement  of 
time  until  the  23rd ;  and  that  2nd  of  January  seems  to  be  the 
latest  day  which  he  ought  -to  be  allowed  to  make  up  his 
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1857.  mind  on  the  subject;  and,  not  having  done  so,  then  it 
^^^"^^  would  be  anything  but  satisfactory  to  me  to  impose  any 
CHIONE88  OF    furthei  delay  upon  the  Plaintiff     The  Defendant  will  still 

LONDONDEBBT  •'   x 

V.  be  able  to  cross-examine  the  Plaintiff's  witnesses,  whatever 

BAMWKLL.  Qpjgp  J  jjQ^  make.  If  a  Defendant  made  such  an  applica- 
Judgtneni.  ^Iqj^  qs  this  without  any  delay,  and  shewed  to  the  Court  that 
the  expense  of  appointing  a  special  Examiner  would  be  very 
great  in  his  particular  case,  that  would  be  a  sufficient  ground 
for  snch  an  application ;  but  no  reason  has  been  shewn  in 
this  case  to  justify  me  in  making  the  order  which  is  now 
asked. 


Jan.^.  READ  r;.  BARTON. 

Time  to  an-  •!■  HE  Defendant  in  this  case,  having  several  times  obtain- 
wadv/An^Lr  ®^  ^^  extension  of  time  to  put  in  his  answer,  ultimately 

—Taking  An-  filed  a  short  answer,  admitting,  but  insufficiently,  a  deed 
twer  off  File,  ,        , 

which  was  not  in  dispute,  but  was  common  to  the  title  of 

having  Mveral   ^^^^  parties,  and  not  attempting  to  answer  any  other  inter- 

timea  obtaiDed  yogatorv. 
an  extension  ®         «' 

of  time  to  an- 

Bwer— on^  rjr^^  y,^^  ^^  motion  to  take  the  answer  off  the  file, 

upon  an  amda- 
yit  that  the  an- 
swer would  be  «_-^_— 
ready  in  a  few 
days, — ^filed 

atlastadocu-       ^y.  W.  H.  Terrell,   for  the  motion,   cited  Lynch  v. 

ment  answer- 

ing  only  one     Lecesne  (a),  and  Brooks  v.  Purton  (6). 
immaterial  in- 
terrogatory, 

hopmg  to  fpin       jjj.  ^  Morris,  contra, 
time  by  driv- 
ing the  Plain- 
tiff to  me  ex- 

eeptions  for  insufficiency.  On  motion  by  the  Plaintiff,  this  document  was  ordered  to  be 
taken  off  the  file,  and  the  Defendant  was  made  to  pay  the  costs  of  the  motion,  and  aU  other 
easts  occasioned  to  the  Plaintiff  by  filing  such  an  answer. 

(o)  1  Hare,  626.  (6)  I  Y.  &  C.  C.  278. 
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Vice-Chancellor  Sib  W.  Page  Wood  : — 

Following  the  example  of  the  Lord  Justice  Knight  Bruce 
in  Brooks  v.  Purion  (a),  I  wish  to  confine  my  obeervations 
to  the  facts  now  before  me;  and  I  must  say,  that  I  think  -Msw****- 
this  particular  case  is  as  clear  a  case  as  ever  came  before  the 
Court,  and  that  there  has  been  as  gross  an  abuse  of  the 
practice  of  the  Court  as  I  ever  witnessed. 

The  Court  allows^  by  its  orders,  a  very  short  time  for  a 
Defendant  to  put  in  his  answer,  because  in  many  cases  this 
can  be  done  easily  within  that  time,  and  the  general  object 
of  the  orders  is  to  bring  litigation  to  a  conclusion  as  soon  as 
possible.  But  that  time  is  always  enlarged  upon  very 
alight  grounds.  The  Defendant  in  this  case,  on  the  19th  of 
September  last,  obtained  a  month's  further  time  to  answer. 
Subsequently,  fourteen  days  more  were  allowed  him  by 
consent  of  the  Plaintiff;  and  again,  with  the  Plaintiff's  con- 
sent, fourteen  days  further  were  allowed.  On  the  26th  of 
November,  a  summons  for  further  time  was  taken  out  by  the 
Defendant;  this  was  adjourned  till  the  29th,  and,  on  that 
occasion,  an  affidavit  was  made  on  behalf  of  the  Defendant, 
and  the  Court  was  thereby  informed,  on  the  oath  of  the 
Defendant's  solicitor,  that  there  was  difficulty  in  communi- 
cating with  the  Defendant,  but  that  the  answer  would  be 
filed  in  a  few  daya  That,  of  course,  must  have  meant  an 
effective  answer.  Upon  that  representation,  five  days  fur- 
ther time  was  given.  After  that,  on  the  2nd  of  December, 
the  Defendant's  solicitor  wrote  a  letter  to  the  Plaintiff's 
solicitor,  stating,  that  he  should  be  compelled  to  take  oat  a 
further  summons,  because  the  answer  would  not  be  ready 
until  the  following  Thursday,  and  he  wanted  a  few  days 
more  tima  It  does  not  appear  whether  this  application 
^f^^  acceded  to  or  not    On  the  5th  of  December,  a  sum- 

(a)  1  Y.  &  C.  C.  278. 


JwigmieitL 
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1867.  mons  was  taken  out,  on  which,  however,  no  proceeding  was 
taken.  On  the  6th  of  December,  the  Defendant's  soliciior 
wrote  again,  to  say  that  the  answer  was  exceedingly  long, 
being  upwards  of  200  folios,  and  was  very  special,  and  that 
he  could  not  have  it  ready  in  less  than  a  week  from  that 
time ;  and  that^  if  another  week  was  not  allowed  him,  the 
Plaintiff  would  oblige  him  to  put  in  a  short  answer,  to 
which  exceptions  could  be  taken,  and  this  would  occasion 
great  expense.  Now,  this  gentleman  had  some  time  before 
stated  upon  oath,  that  the  answer  would  be  ready  in  a  few 
days.  And  I  beg  to  say,  that  I  entirely  dissent  firom  the 
view  which  the  Defendant's  advisers  seem  to  have  taken  of 
what  this  Court  will  allow  in  such  cases,  or  that  Defendants 
can  obtain  further  time  by  a  proceeding  of  this  nature. 
The  Court  had  granted  an  extension  of  time  upon  the  fiuth 
of  an  affidavit^  which  stated,  that  the  answer  was  nearly 
ready.  It  appears  that  the  Court  was  misled  by  that  state- 
ment, and  fourteen  days  afterwards,  the  answer  was  not  in 
the  condition  which  was  represented.  On  the  15th  of  De- 
cember another  summons  was  taken  out,  returnable  on  the 
18th.  I  suppose  that  this  application  was  refused,  because, 
on  the  19th,  the  Defendant's  solicitor  wrote  again  to  say, 
that  he  must  have  further  time;  and  it  was  not  imtil  the 
26th  of  December  that  he  wrote  to  say,  that  he  had  filed  an 
answer.  Of  course  the  Plamtiff  thought  that  meant  a  pro- 
per answer ;  but^  on  the  27th,  the  Defendant's  solicitor  wrote 
to  say,  that  the  answer  he  had  filed  was  not  an  ordinary 
answer,  but  only  a  short  answer,  to  which  he  expected, 
of  course,  that  the  Plaintiff  would  except 

[His  Honour  then  referred  to  a  letter  written  on  the  81st 
of  December  by  the  Plaintiff's  solicitor,  and  observed,  that 
he  had  doubted  whether  be  had  not  thereby  waived  his 
right  to  object  to  the  course  taken  by  the  Defendant^  but 
thought,  on  the  whole,  he  had  not;  and  continued: — ^] 
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The  thing  called  an  answer  purports  to  admit  a  document 
of  title  common  to  both  parties.  It  is  said,  that  even  this 
18  not  properly  admitted ;  but^  assuming  that  it  is,  I  am  of 
opinion,  that  this  is  not  such  an  answer  as  the  Ck>urt  had  a 
right  to  expect  when  it  was  induced  to  give  further  time. 
The  Court  did  not  allow  all  this  additional  time,  since  the 
17th  of  September  last^  to  have  a  document  at  last  put  upon 
the  file,  called  an  answer,  containing  nothing  but  an  admi»- 
don  of  a  &ct  not  in  dispute  between  the  parties. 

It  would  be  well  for  solicitors^  and  I  may  venture  to  add, 
also  for  counsel,  to  bear  in  mind,  that>  where  time  cannot  be 
obtained  upon  a  proper  application,  parties  will  not  be  able 
to  obtain  that  time  indirectly  by  such  a  course  as  has  been 
parsaed  in  this  case. 

I  therefore  order  this  docimxent  to  be  taken  off  the  file, 
and  the  Defendant  must  pay  the  costs  of  the  motion,  and 
any  costs  properly  incurred  by  the  Plaintiff  in  consequence 
of  such  a  document  having  been  filed;  I  think  that  will  in- 
clude the  costs  of  taking  an  office  copy  of  the  answer, 
because  the  Plaintiff  could  not  have  made  the  motion  with- 
out  seeing  it 
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gtruction — 
Charge — En- 
largement  of 

J)€vi§e. 

An  indefinite 
deviBeof  real 
eatate  by  a 
will  made  be- 
fore 1888  is 
enlarged  into 
a  fee  simple 
by  annexing  a 
direction,  t£at 
the  devisee 
should  pay  a 
sum  of  money 
to  another 
penon,  or  by 
a  decliuration 
that  the  deyise 
is  **  subject  to 
his  making" 
Buch  payment, 
or  by  any  other 
expression  in 
the  will  shew- 
ing that  the 
payment  is  to 
be  made  by 
the  devisee 
out  of  the  in- 
terest devised 
to  him;  be- 
cause, if  such 
interest  were 
for  life  only, 
it  might  deter- 
mine before  it 
enabled  him  to 
make  such 
payment. 

But  an  inde- 
finite devise 
before  18S8, 
of  real  estate 
to  A.,  "after" 
ney  to  another 
fee  simple,  and 
implication  can 


BURTON  V.  POWERS. 

Aaron  white,  by  his  wai,  dated  in  1820,  devised  as 
follows : — ''  And  I  do  hereby  give  to  my  wife  Ncmny  White, 
all  that  house,  shop,  and  garden,  now  in  the  tenure  of 
Benjamin  Yates,  for  her  own  sole  use  and  purpose;  and  I 
also  give  to  my  wife  Nam,ny  White,  all  that  messuage, 
farm,  and  premises,  now  in  the  holding  of  Mr.  Chambers, 
situate  at  CaJcemore,  in  that  part  of  the  parish  oi  Hales- 
owen which  lies  in  the  coimty  of  Worcester  (except  that 
half-acre  of  land  now  lying  in  Upper  Quinton  field,  and  now 
in  the  holding  of  my  son  George  White),  to  hold  to  her,  my 
said  wife,  during  the  term  of  her  natural  life ;  and  from  and 
after  her  decease,  I  give  and  devise  the  said  messuage  or 
tenement)  and  also  the  said  farm  and  premises,  given  to  my 
said  wife  for  her  life  as  aforesaid,  to  my  son  John  White, 
subject  to  the  payment^  out  of  the  aforesaid  premises,  of  the 
sum  of  502.,  to  be  paid  to  my  son  George  White,  and  also 
the  sum  of  601.  to  my  daughter  Sally  Powers,  and  also  the 
sum  of  502.  to  my  daughter  Lucy  Burton,  and  also  the 
sum  of  50Z.  to  my  grandson  Edward  MiUward;  and  I  give 
and  bequeath  and  order,  that  the  rents  or  interest  that  is 
behind,  due,  and  unpaid,  shall  go  and  be  paid  to  that  per- 
son I  have  left  the  estates  and  property  respectively  to  . . . 
As  to  all  the  rest,  residue,  and  remainder  of  my  property 
whatsoever,  or  of  what  nature  or  kind  soever,  I  give,  devise, 
and  bequeath  the  same  to  be  equally  divided  between  and 
amongst  my  said  wife  Na/nnyWhite,  and  her  children  who 
have  issue,  share  and  share  alike.'' 


or  "subject  to  the  payment  out  of  the  said  premises'*  of  a  sum  of  mo- 
person,  has  not  this  effect ;  because  the  sum  is  Uien  charged  upon  the  whole 
nothing  is  given  to  A.  until  that  charge  is  satisfied,  and,  consequently,  no 

be  derived  from  the  charge  of  an  intention  to  enlarge  A.'i  estate. 
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The  testator  died  in  1822.  Narmy  While  and  Sally 
Povfers,  George  White,  Lucy  Burtan,  and  John  White, 
her  only  children,  survived  him. 

The  parties  interested  concurred  in  a  special  case  for  the 
opinion  of  the  Court,  on  the  question,  what  estate  the  said 
John  White  took  under'  the  devise  contained  in  the  will  of 
the  sud  testator  jlaroTi  White,  hereinbefore  set  forth^  in  the 
hereditaments  in  such  devise  comprised? 
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1857. 


Statement, 


Mr.  RoU,  Q.  C,  Mr.  K  J.  Wood,  Mr.  Morris,  Mr.  De  Oex, 
and  Mr.  JoUiffe,  appeared  for  the  several  parties. 

They  cited  Moore  v.  Denn  d  MeUor(a),  Doe  v.  Clarhe(b), 
Roe  V.  Daw  (c),  Doe  v.  Oarlick  {d),  and  Doe  v.  Richards  (e). 


Argument, 


Vice-Chancellor  Sir  W.  Page  Wood  (after  deciding 
that  the  devise  to  John  White,  if  there  had  been  no  charge 
npon  it,  would,  by  the  law  applicable  to  wills  made  before 
1838,  have  conferred  upon  the  devisee  a  life  estate  only, 
continued  as  follows): — 

The  effect  of  charges  upon  the  estate  so  given  is  entirely 
settled  by  authority.  The  gift  is  to  John  White,  "  subject 
to  the  payment  out  of  the  aforesaid  premises  "  of  several 
sums  of  50L  each.  The  result  of  the  authorities  upon  the 
construction  of  gifts  of  this  kind  is,  that,  if  by  a  will  made 
hefore  1838,  real  property  is  given  to  a  person,  and — ^which 
is  the  more  common  case-<-the  will  directs  that  certain 
payments  are  to  be  made  by  him  during  the  continuance  of 


Judgment, 


(a)  2  Bos.  &  P.  247. 
(6)  1  Or.  &  M.  39. 
(e)  3  M.  &  Selw.  518. 


((i)  14  M.  &  W. 
(e)  3  T.  R  366. 
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his  interest;  or  if  the  gift  is  to  him,  subject  to  certain  pay- 
ments to  be  made  by  him  to  other  persons;  or  if  the  will 
contains  any  other  expression  to  shew  that  the  payment  is 
to  be  made  by  the  devisee  diuing  the  continuance  of  his  in- 
terest in  the  premises  devised,  and  his  interest^  if  only  for 
life,  might  not  be  soflScient  to  enable  him  to  make  those 
payments;  then  the  construction  is  by  a  necessaiy  implica- 
tion, that  the  devisee  takes  the  fee  simple.  I^  for  example, 
he  is  directed  to  pay  an  annuity,  the  annuitant  might  out- 
live him;  and,  therefore,  in  that  case  the  implication  is, 
that  he  must  take  the  fee  simple.  In  any  case,  where  a 
payment  is  to  be  made  out  of  the  interest  given  to  the 
devisee,  so  that  it  is  a  charge  upon  the  estate  devised  to 
him,  that  estate  is  to  be  measured  by  the  possible,  not  the 
probable,  amount  of  the  charge,  and  if  it  may  require  the 
fee  simple  to  provide  for  it,  the  fee  simple  is  considered  to 
pass  to  the  devisee. 

Or,  there  is  another  class  of  cases  of  which  Moore  v.  Denn 
d.  MeUor  (a)  is  the  principal  authority,  where  the  gift  is 
to  the  devisee  ''after"  satisfaction  of  some  previous  l^acy, 
and  there  the  devisee  takes  nothing  imtil  the  legacy  is 
satisfied.  It  is  not  a  legacy  given  out  of  his  interest^  but  it 
is  an  independent  charge  upon  the  same  property,  and  not 
until  after  that  charge  is  provided  for  is  any  interest  given 
to  the  devisee.  In  those  cases,  the  whole  fee  simple  is  sub- 
ject to  the  charge;  and  whether  the  devisee  takes  a  life 
estate,  or  more,  the  chaige  exists,  and  he  takes  no  interest 
at  all  until  provision  for  it  is  actually  made;  and,  conse- 
quently, it  cannot  be  inferred  in  any  way,  that  the  chaige 
is  to  be  paid  out  of  the  estate  given  to  the  devisee^  it  being 
in  hd  paramount  thereto;  and  therefore  his  estate  cannot 
be  enlarged  by  any  implication  arising  from  such  a  charga 

That  dass  of  cases  differs  rather  from  this,  because,  in 


(a)  2  Bob.  &  P.  247. 
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them,  the  charge  was  created  before  the  devise  was  made, 
and  then  the  estate  was  devised  subject  to  the  charge.  In 
the  leading  case  I  have  referred  to,  the  devise  was  "  after  " 
payment  of  the  charge^  I  cannot  draw  any  distinction  be- 
tween a  devise  after  payment  and  a  devise  '*  subject  to  '* 
payment  of  a  charge  of  this  kind.  I  think  that  I  am 
bound  by  the  decisions  referred  to;  and  I  must  answer  the 
question  in  this  special  case,  by  deciding  that  John  White 
took  a  life  estate  only. 
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DOUGLASS  v.  THE  LONDON  AND  NORTH  WEST- 
ERN  RAILWAY  COMPANY. 


Jan.  I7th  ds 
20th. 


JJY  an  agreement  made  the  5th  of  May,  1847,  between  landt  Ciame$ 

Louglaas,  deceased,  now  represented  by  the  Plaintiff,  and  j'SJ^^^JT 

the  Defendants  the  company,  under  and  by  virtue  of  the  ^«^-  «•  18,  m. 

,  ,  76,  77,  <fe  79 

powers  and  subject  to  the  provisions  of  the  company's  Act,  Inierpretatum 

and  the  Lands  Clauses  Consolidation  Act^  1845,  Dauglasa  'vetuiormSr 

agreed  to  sell,  and  the  company  agreed  to  purchase,  fi)r  -P'w**^^' 

6262.  17^.  6d,  the  fee  simple  in  possession  of  and  in  certain  Armilwayoom- 

lands  and  hereditaments  required  by  the  company  for  the  p^lLoaion  of 

purposes  of  their  railway,  and  all  rights  and  interests  there-  ^^^  %  * 

a  sixty  years' 
title.     The  Tendor  fails  to  shew  more  than  a  possessory  title  for  thirtv-six  years  i—ffM, 
thai  he  oannot  compel  the  company  to  deposit  the  purchase  money  in  the  Bank  under  the 
76tii  section  of  the  Lands  Clauses  Consolidation  Act,  1845. 

By  the  term  "  owner  "  in  that  section,  the  L<^lature  meant  a  person  having  some  title; 
and  in  providing  for  the  event  of  an  owner  "  fiuling  to  make  out  a  title  to  the  satisfiustion 
of  the  promoters  of  the  undertaking,"  they  had  in  contemplation  the  possibility  of  the  Umd 
being  subject  to  dower  or  jointure,  or  some  other  independent  estate  or  interest  outstand- 
ing in  a  third  party,  who  is  under  no  1ml  or  equitable  obligation  to  concur  in  the  sale,  but 
which  does  not  displace  the  owner^s  title. 

A  surviving  partner,  selling  partnership  lands  in  discharge  of  his  duty,  as  survivor,  to 
wind  up  thepaitemhip,  is  an  oivner  within  the  meaning  of  the  76th  section;  and,  by  virtuft 


of  that  and  the  77th  section,  the  promoters  of  the  undertaking,  depositing  the  purchase  mo- 
ney in  the  Bank  to  the  credit  of  the  vendor  and  of  the  representative  of  his  deceased  part- 
ner, would  acquire  all  the  estate  and  interest  of  both. 

A  person  in  po«eesion,  but  shewing  a^bad  title,  is  not  the  "  owner  "  within  the  meaning 
cf  the  76th  section ;  and  where  the  lands  are  in  such  possession,  and  the  true  owner  cannot 
be  found,  the  promoters  must  have  recourse  to  the  jury  dausee  of  the  Act :— obiter^ 
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in,  free  from  all  incumbrances,  except  tithe  and  land-tax; 
«ind  it  was  agreed,  that  the  said  purchase  should  be  com- 
pleted on  the  said  5th  of  May,  when  possession  of  the 
premises  should  be  given  to  the  company;  but  if  from  any 
cause  the  said  purchase  should  not  be  completed  on  the  said 
5th  of  May,  then  the  purchase  money  should  cany  interest 
at  51.  per  cent  until  the  purchase  was  completed.  And  it 
was  further  agreed,  that  i)aii^2a«a  should,  within  one  moDth 
from  the  date  thereof,  deliver  to  the  solicitors  of  the  com- 
pany an  abstract  of  title  to  the  said  lands  and  premises,  and 
produce  the  deeds,  and  other  evidences,  in  proof  of  the  same, 
but  to  such  extent  as  the  said  solicitors  should  require,  and 
not  further;  and  that  Douglasa,  and  all  other  necessary 
parties,  should  make  and  execute  all  proper  and  necessary 
conveyances  to  the  company,  with  covenants  for  title,  and 
for  production  of  deeds  and  other  evidences  not  handed 
over  to  them  according  to  the  usual  practice  on  the  pur- 
chase of  land. 


No  abstract  of  title  was  furnished  on  the  part  of  the  ven- 
dor; nevertheless,  the  company  took  possession  of  the  lands, 
and  constructed  their  railway  upon  them,  and  in  such  pos- 
session they  still  remained,  but  without  having  paid  the 
purchase  money. 


In  March,  1854,  in  reply  to  an  application  from  the  com- 
pany requesting  him  to  deduce  a  title  to  the  lands,  the  ven- 
dor admitted  that  all  the  title  he  could  shew,  consisted  of 
possessory  declarations  since  the  year  1820,  when  the  lands 
had  been  purchased,  partly  with  his  own  money,  and  partly 
with  money  provided  by  his  then  partner,  one  Wartnahy, 
who  died  in  1845 ;  and  that  the  purchase  had  been  so  made 
under  an  agreement^  that  it  should  be  considered  as  made 
on  the  partnership  account  Under  these  circumstances,  he 
suggested,  that  the  company  should  deposit  the  purchase 
money  in  the  Bank,  imder  the  76th  section  of  the  Lands 


CASES  IN  CHANCERY. 


175 


Clftuaes  Consolidation  Act»  1 845  (a),  and  should  then  execute  1857. 

a  deed  poll  under  the  77th  section.     This  proposal  was  at  douolasb 

first  accepted  by  the  company,  but  was  afterwards  declined,  ^^^  lowdon 

the  company  Jiaving  been  advised  that,  owing  to  conflicting  ^md  North 

claims  arising  under  Wartnaby'a  will,  they  could  not  acquire  Railway  Co. 

a  good  title  by  means  of  such  deposit  and  deed  poll  staumem. 


In  December,  1856,  Douglass  (the  vendor)  died,  having 
by  his  will  devised  all  his  real  estate  to  the  Defendant 
Tcrkington^  upon  certain  trusts,  in  the  will  mentioned. 
The  PlaintifT  was  the  sole  legal  personal  representative  of 


The  claim  was  for  specific  performance  of  the  agreement 
of  the  5th  of  May,  1847;  for  a  declaration  that  the  company 
had  accepted  the  vendor's  title,  and  that  they  might  be 
ordered  to  pay  the  purchase  money,  and  interest  at  61,  per 
cent,  to  the  Plaintiff,  with  the  costs  of  the  suit;  or  at  all 
events,  that  the  purchase  money  and  interest  might  be  de- 
posited in  the  bank  under  the  76th  section  of  the  Act 


Mr.  jDanie2»  Q.  C,  and  Mr.  De  Oex,  for  the  Plamtiff : —        ArffmmmL 

The  oompany  not  having  called  for  the  Plaintiff's  title 
within  a  month  from  the  date  of  the  contract^  and  having 
entered,  and  for  nearly  nine  years  remained  in  possession, 
although  aware  that  the  Plaintiff  had  only  a  possessory  title, 
must  be  held  to  have  waived  any  objection  they  might 
originally  have  been  competent  to  raise ;  and  the  Court  will 
declare  that  they  have  accepted  the  title  as  shewn,  and  will 
nuike  a  decree  for  payment  of  the  purchase  money,  interest, 
^d  costs  as  claimed  by  .the  Plaintiff 


VOL  III. 


(a)  Set  out,  infra,  p.  178. 

N 


K.  J. 


176 


CASES  IN  CHANCERY. 


I8fi7.^  At  all  events,  the  Court  will  direct  the  purchase  money 

and  interest  to  be  deposited  under  the  76th  section  of  "  The 
Lands  Clauses  Consolidation  Act,  1845/'  Such  a  deposit, 
if  made  to  the  credit  of  the  Plaintiff,  of  Wartgiaby  the  per- 


DOUOLABS 

V, 

ThsLorooh 
▲HD  North 

Raxlwat  Co.    sonal  representative  of  the  vendor's  late  partner,  "  and  of  all 
Argwnmt,     ^^®^  persons  (if  any)  interested  in  the  lands,''  would  secure 
the  interest  of  and  be  binding  upon,  not  Wartnahy  only, 
but  all  such  other  persons;  and,  under  the  77th  section,  the 
company,  by  executing  a  deed  poll  as  there  mentioned, 
would  thereupon  acquire  all  the  estate  and  interest  of  all 
such  persons,  and  would  have  a  good  title  against  all  the 
world.    As  against  Wartndby,  their  title  would  be  as  good 
as  against  the  vendor ;  and  by  the  same  reasoning  it  would 
be  equally  good  against  third  parties  (if  any)  having  a  bet- 
ter title  than  either,  for  the  76th  section  provides  expressly 
for  the  case  of  an  owner  '*  fedling  to  make  out  a  title  to  the 
satisfaction  of  the  promoters," — ^words  which  would  meet^ 
not  merely  a  case  like  the  Plaintiff's,  who  has  made  out  a 
possessory  title  for  thirty-six  years,  but  the  case  of  a  perscm 
in  possession,  but  shewing  a  positively  bad  title.     Even,  in 
such  a  case,  the  promoters  of  the  undertaking  depositing 
the  purchase  money  to  the  credit  of  the  party  in  possession, 
of  any  other  persons  whom  they  believe  to  be  interested 
(describing  them  BoHaTsa  they  can),  and  of  aU  such  other 
persons  as  may  have  that  title  which  the  vendor  has  fieuled 
to  shew,  the  contract  would,  in  the  absence  of  fraud,  be  bind- 
ing upon  all;  and  with  reason,  for  it  is  natural  to  suppose 
that  a  party  in  possession,  and  believing  himself  rightfully 
in  possession,  would  make  as  good  a  bargain  as  if  his  title 
were  absolute. 


Mr.  WiUcock,  Q.  C,  and  Mr.  Speed,  for  the  company: — 

The  contract  is  for  a  sixty  years  title,  which  the  Plaintiff 
cannot  shew:  specific  performance  therefore  is  impossible. 


Equally  impossible  is  it  to  contend,  that  the  76th  section 
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can  apply  to  the  case  of  a  person  having  a  bad  title.    That        1867. 
section  applies  only  to  the  case  of  **  owners  "  of  land,  and      docolaw 
the  term  "  owner  "  is  defined  by  the  interpretation  clause  (a)    ^^^  u^vdok 
to  mean  "  any  person  who,  under  the  provisions  of  this  or     akd  North 
the  special  Act^  would  be  enabled  to  sell  and  convey  lands  to    Railway  Co. 
the  promoters  of  the  imdertaking/' — ^in  other  words,  the     ArgHmeiu. 
rightful  owner.     A  deposit  under  the  76th  section  would 
not  even  be  binding  upon  WartTUxJby^  much  less  would  it  be 
binding  upon  third  parties  who  may  have  a  better  title  than 
either  Wartndby  or  the  vendor. 

Mr.  SchoTnberg,  for  the  Defendant  TorhmgUm, 

Mr.  Dcbnid,  Q.  C,  in  reply: — 

The  definition  of  the  term  "  owner,**  upon  which  the  De- 
fendants rely,  is  expressly  confined  by  the  clause  in  which 
the  definition  occurs,  to  the  particular  cases  there  mention- 
ed, of  which  this  is  not  ona  The  true  definition  of  the 
terai,  as  it  occurs  in  the  76th  section,  is  furnished  by  the 
79ih  section,  which  in  e£kci  provides^  that^  in  the  whde  of 
this  group  of  sections,  the  party  in  possession  is  to  be 
deemed  the  owner  until  the  contrary  is  shewn  to  the  satis- 
fection  of  the  Court 

The  term  "  owner,''  in  the  76th  section,  cannot  mean  a 
person  whose  title  shews  him  to  be  the  absolute  rightful 
owner,  fc«:  such  an  owner  could  not  "fail  to  make  out  a  title 
to  the  satififactian  of  the  promoters." 

If  the  Court  cannot  grant  the  relief  as  the  daim  is  at 
present  framed,  it  wiU  give  liberty  to  amend  by  making 
ihe  claim  in  the  alternative,  **  that  the  Defendants,  the  com- 
pany, may  be  decreed  either  specifically  to  perform  or  to 
<'ib(mdon  the  contract.'' 

(a)  Sect.  3. 
n2 
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Mr.  WiUcock  cited  Ex  parte  The  Freemen  and  Stair 
Ivngera  of  Sunderlomd  (a). 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

In  this  case,  the  principal  objection  which  the  Defendants 
have  raised  to  the  Plaintiff's  title  (independent  of  their  con- 
tention that  they  have  a  right,  under  the  contract,  to  a  fiill 
and  complete  title  for  sixty  years)  is,  in  respect  of  a  claim  of 
Mr.  WartTUxhy,  the  representative  of  the  former  partner  of  the 
vendor,  who  asserts  that  the  lands  were  purchased  for  the 
benefit  of  ^the  partnership,  and  were  therefore  to  be  consi- 
dered as  partnership  property. 

If  that  were  the  sole  objection  to  the  title,  it  is  clear  that 
the  company  would  acquire  a  good  title  to  this  property, — a 
perfectly  clear  title  as  regards  any  claim  to  be  made  by  Mr. 
Wartnaby,  by  depositing  the  money  in  the  Bank,  under  the 
76th  section  of  the  Lands  Clauses  C!onsolidation  Act,  1845. 

The  true  construction  of  the  76th  section  is  this,  that 
there  are  several  cases  in  which  the  payment  into  Court 
may  be  made  under  that  section.  It  sajns,  firsts  "  If  the 
owner  of  any  such  lands,  purchased  or  taken  .by  the  pro- 
moters of  the  undertaking,  or  of  any  interest  therein,  on 
tender  of  the  purchase  money,  or  compensation,  either  agreed 
or  awarded  to  be  paid  in  respect  thereof  refuse  to  accept 
the  same,  or  n^lect  or  fail  to  make-out  a  title  to  such  lands^ 
or  to  the  interest  therein  claimed  by  him,  to  the  satisfaction 
of  the  promoters  of  the  undertaking,"  (that  is  one  case); 


(a)  1  Drew.  184. 
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"  or  if  he  refuse  to  convey  or  release  such  lands  as  directed        16d7. 
by  the  promoters  of  the  undertaking "  (that  is  another) ;      DououLfls 
"  or  if  any  such  owner  be  absent  from  the  kingdom,  or  can-    r^^  Lohdoit 
not,  after  diligent  inquiry,  be  found,  or  fail  to  appear  on  the     ^Si£??™ 
inquiry  before  a  jury  as  herein  provided  for,  it  shall  be  law-    Railway  Ck>. 
fill  for  the  promoters  of  the  undertaking  to  deposit  the  pur-     jytdgmaiL 
chase  money  or  compensation  payable  in  respect  of  such 
lands  or  any  interest  therein,  in  the  Bank,  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  Court  of 
Chancery  in  Englcmd,  or  the  Court  of  Exchequer  in  Ire- 
land,  to  be  placed,  except  in  the  cases  herein  otherwise  pro- 
vided for,  to  his  account  there,  to  the  credit  of  the  parties 
interested  in  such  lands  (describing  them  so  fiax  as  the  pro- 
moters of  the  undertaking  can  do),  subject  to  the  control 
and  disposition  of  the  said  Court"'     And  upon  making  that 
deposit)  and  executing  a  conveyance  to  themselves  as  pro- 
vided by  the  77th  section,  they  become  entitled  to  "  all  the 
estate  and  interest  in  such  lands  of  the  parties  for  whose 
use  and  in  respect  whereof  such  purchase  money  or  com- 
pensation shall  have  been  deposited''(a). 

At  first)  I  was  struck  with  the  observation,  thai,  in  the 
first  of  the  three  cases^  for  which  the  Legislature  provide  by 
the  76th  section,  they  exfiresaij  mention  the  case  of  a  per- 
son who,  although  he  has  made  a  sale,  has  failed  to  make 
out  a  title  to  the  satisfistction  of  the  promoters  of  the  under- 
taking; from  which  it  was  argued,  that  the  Legislature  may 
even  have  gone  so  far  as  to  contemplate  the  case  of  a  sale 
by  a  person  having  a  positively  bad  title,  and  may  have  in- 
tended to  provide  that  even  upon  such  a  sale,  the  promoters 
of  the  company,  not  being  satisfied  with  the  title,  should  be 
at  liberty  to  deposit  the  purchase  money  to  the  credit  of  the 
vendors,  of  any  other  person  whom  they  believe  to  be  in- 
terested (describing  them  so  far  as  they  can  do),  and  of  all 

(a)  Sect  77. 
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other  persons  who  may  have  that  title  which  the  Tender  has 
failed  to  shew. 

But  I  think  that  cannot  be  the  true  constmction  of  the 
section,  for  this  reason:  it  is  impossible  to  suppose  that  the 
Legislature  could  ever  have  contemplated  that  a  person 
having  a  positively  bad  title,  and  who  is  merely  in  possea- 
sion  of  land,  should  be  at  liberty,  by  his  own  agree-' 
ment,  to  sell  that  land  and  to  fix  the  price,  adversely  to 
another  who  may  possibly  be  in  a  podtion  to  recover  in 
ejectment  the  very  next  day.  It  is  impossible  to  suppose 
that  the  Legislature  could  ever  have  intended  that  such  a 
person,  having  a  bad  title,  and  being  merely  in  possesBion, 
should  be  authorised  to  contract  on  behalf  of  the  true  owner 
to  sell  the  lands,  and  yet  that  they  should  have  omitted  to 
insert  in  the  Act  a  special  clause  to  that  effect 

The  sounder  construction,  therefore,  appears  to  me  to  be, 
that,  where  the  party  in  possession  has  shewn  a  bad  title, 
and  the  true  owner  cannot  be  found,  the  Legislature  in- 
tended the  promoters  of  the  undertaking  to  have  recourse 
to  the  jury  clauses  of  the  Act:  they  are  to  have  an  inquiry 
before  a  jury,  and  the  true  owner  having  been  sunmioned, 
and  failing  to  appear  on  such  inquiry,  the  76th  section  pro- 
vides, that  it  shall  be  lavrfiil  for  the  promoters  to  deposit  the 
purchase  money  in  the  Bank,  to  the  credit  of  such  own& 
(describing  him  so  fax  as  they  can  do),  and  upon  their  ao 
doing,  and  executing  a  conveyance  to  themselves  under  the 
77th  section,  all  his  estate  and  interest  will  vest  absolutely 
in  them,  and  as  against  such  owner  they  will  be  entitled  to 
immediate  possession. 

What,  then,  is  the  class  of  cases  which  the  Legislature 
had  in  contemplation  in  making  the  provision  for  the  event 
of  an  owner  of  lands  failing  to  make  out  a  title  to  the  satis- 
faction of  the  promoters  ?    To  ascertain  this,  I  look  to  the 


0A8£S  IN  CHANCEBY.  181 

7th  section  of  the  Act.  The  7ik  seciioii  provides,  that  it  1857. 
shall  be  lawful  for  all  partieB  being  seised,  possessed  o(  or  Douolam 
entitled  to  any  such  lands  as  there  mentioned,  or  any  estate  ^^  lovdov 
or  interest  therein,  to  sell  and  convey  or  release  the  same  to  ^^J^2^ 
the  promoters  of  the  undertaking,  and  to  enter  into  all  ne-  Rauwat  Co. 
cessaiy  agreements  for  that  purpose,  whether  they  be  trus-  /^dgmmu. 
tees  (amongst  other  instances  there  specified),  or  feoffees  in 
trost  for  charitable  or  other  purposes,  and  so  on.  Those 
therefore  are  the  persons  referred  to  in  the  76th  section  as 
the  ''owners  "  of  lands  to  be  taken,  or  of  any  interest  there> 
UL  The  "  owner ''  must  have  some  tiUa  Now,  suppose  the 
land  in  the  hands  of  such  an  owner  to  be  subject  to  dower, 
or  to  a  rent-chaige  by  way  of  jointure,  or  to  any  other  inde- 
pendent estate  or  interest  outstanding  in  a  third  party,  who 
is  under  no  legal  or  equitable  obligation  to  concur  in  the 
sale,  but  which  does  not  displace  the  owner's  title: — ^in sudi 
a  case  the  Ck>urt^  as  in  Hadaile  y.  Stephenson  (a),  would 
consider  the  objection  to  be  one,  not  of  conveyance,  but  of 
title,  and  the  certificate  would  be  against  the  title^  because 
the  "  owner "  would  have  no  control  over  the  poaon  in 
whom  the  supposed  estate  or  interest  is  outstanding.  To 
such  a  caae,  therefore,  the  76th  section  is  directly  aj^lica- 
ble.  The  "  owner "  contracts  to  sell  the  lands  to  the  pro- 
moters of  the  undertaking,  and  being  seised  of  the  lands  he 
was  competent  so  to  contract;  but  when  the  promoters  ap- 
ply to  him  for  his  title,  he  &ils  to  make  out  a  title  to  their 
satisfEurtion,  by  reason  of  the  estate  or  interest  of  the  dower- 
ess,  jointuress,  or  other  third  party  having  such  outstanding 
estate  or  interest  in  the  land  as  I  have  supposed  In  sudi 
a  case,  the  76th  section  comes  in  to  their  aid;  the  party 
seised  is  enabled  to  sell,  the  promoters  of  the  company  are 
empowered  to  deposit  the  purchase  money  to  his  credit,  and 
to  the  credit  of  the  doweress,  jointuress,  or  other  third  party, 
and,  by  so  doing,  they  obtain  a  clear  title  in  respect  of  all 

(a)  6  Madd.  366;  S.  C,  as  reported  in  Bagd.  Vend.  &  Par.  412, 
11th  edit 
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their  estates  and  interests.  The  doweress,  jointuress,  or 
other  party  claiming  an  outstanding  estate  or  interest  in  the 
land,  could  not  have  prevented  the  sale;  but  their  estates 
and  interests  would  have  been  obstades  in  the  way  of  the 
promoters,  and  from  those  obstacles  the  promoters  are  lo- 
lieved  by  depositing  the  money  imder  the  76th  section. 

In  this  case  it  is  clear,  that,  so  far  as  regards  Mr.  Wart- 
Tuxhy's  interest^  the  gentleman  who  entered  into  this  con- 
tract was  competent  to  sell  the  property  in  question.  Either 
he  was  the  absolute  owner  (subject  to  the  question  as  to  the 
sixty  years  title),  or  else  he  was  the  owner  q\ik  surviving 
partner,  whose  duty  it  was  to  wind  up  the  afiairs  of  tlie 
partnership;  who  had  a  right  therefore  to  sell,  and  who,  if 
not  competent  to  give  a  complete  discharge,  was,  at  all 
events^  in  a  position  to  enter  into  the  contract  for  sale. 
And,  that  contract  having  been  entered  into  by  him,  if  the 
company  should  now  deposit  the  purchase  money  and  inter- 
est in  the  Bank  to  the  credit  of  the  Plaintiff  and  of  Mr. 
Wartnahy,  it  would  be  impossible  for  Mr.  Wcurtnaby  to  dis- 
pute the  contract  for  sale:  all  that  he  could  dispute  would 
be  the  Plaintiff's  interest  in  the  purchase  money.  Mr.  Wart" 
ruiby'e  claim  is  precisely  one  of  those  which  the  Legislature 
had  in  contemplation  in  providing  for  the  case  of  an  owner 
of  lands  fedling  to  make  out  a  title  to  the  satisfaction  of  the 
promoters,  and  the  company,  by  depositing  the  purchase 
money  to  his  credit,  and  the  credit  of  the  Plaintiff,  and  then 
executing  a  conveyance  to  themselves  under  the  77th  sec- 
tion, would  immediately  have  vested  in  them  all  the  estate 
and  interest  of  both. 


As  regards  the  argument  which  was  founded  upon  the 
79th  section,  all  that  the  79th  section  provides  is  this,  that 
"  If  any  question  arise  respecting  the  title  to  the  lands  in 
respect  whereof  such  monies  shall  have  been  so  paid  or  de- 
posited as  aforesaid,  the  parties  respectively  in  possession  of 
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Buch  lands,  as  being  the  owners  thereof,  or  in  receipt  of  the 
leois  of  such  lands,  as  being  entitled  thereto  at  the  time  of 
such  lands  being  purchased  or  taken,  shall  be  deemed  to    j^^  London 
have  been  lawfully  entitled  to  such  lands  until  the  contrary     and  North 
be  shewn  to  the  satisfiaction  of  the  Court"' — ^That  assumes    Rauwat  Co. 
thai  the  purchase  money  has  been  already  deposited  in  the      fydgmmu. 
Bank,  pursuant  to  the  provisions  of  the  76th  section ; — ^that 
this  stage  has  been  already  reached;  and  all  that  it  provides 
is  this,  that,  where  the  purchase  money  has  been  so  depo- 
sited by  the  promoters  of  an  undertaking, — whether  by  rea- 
son of  their  not  being  able  to  find  the  true  owner  of  the 
lands,  or  by  reason  of  the  existence  of  some  outstanding 
estate  or  interest  affecting  the  lands  in  the  manner  I  have 
described,  and  making  it  necessary  for  them  to  have  re- 
course to  the  provisions  of  the  76th  section, — ^tfaere,  until 
the  contrary  is  shewn,  the  possession  shall  not  be  interfered 
with,  but  the  person  in  possession  shall  be  deemed  to  be  the 
owner  until  the  contrary  is  shewn,  and  shall  continue  to  en- 
joy the  income  of  the  property. 

If  the  object)  therefore,  of  the  company  be  only  to  obtain 
a  clear  title  against  Mr.  Wartnaby,  I  have  no  doubt  their 
object  will  be  perfectly  attained  by  depositii:^  the  purchase 
money  in  the  Bank  under  the  76th  section.  But^  whether 
the  Plaintiff  has  a  right  to  insist  on  the  money  being  so  de- 
posited, and  on  the  company's  accepting  that  title,  is  a  dif- 
ferent question.  Here,  unfortunately  for  the  Plaintiff,  the 
contract  was,  that  the  vendor  should  deliver  an  abstract  of 
title,  and  produce  the  deeds  and  other  evidences  in  proof  of 
the  same.  It  is  true,  that  there  follow  the  words,  "  but  to 
such  extent  as  the  company's  solicitors  shall  require,  and 
not  further."  But^  although  the  company's  solicitors  do  not 
seem  to  have  insisted  on  their  right  to  a  sixty,  years  title, 
and  although  the  company  entered,  and  for  seven  years  ap- 
pear to  have  been  satisfied  that  there  was  no  probability  of 
their  possession  being  disturbed,  still  there  is  nothing  to 
shew  that  they  ever  waived  that  right. 
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1867.  It  appeals  to  me,  therefore,  that  if  the  company  are  not 

DouoLAM      satisfied  with  getting  rid  of  Mr.  Wartnaby'a  title,  which  they 

Thb  l^NDoir    ^^  clearly  do  by  depositing  the  money  under  the  76th  seo- 

AJTO^ra     tion,— if,  not  content  with  this,  they  still  insist  on  the  sixty 

Railway  Co.    years  title,  I  cannot  decree  specific  performance  against 

Judgmeni.     them  without  making  a  like  decree  against  the  Plaintiff, 

and  requiring  the  Plaintiff  to  make  out  that  title  which  the 

vendor  contracted  to  make  out    The  contract  being  for 

a  sixty  years  title,  I  cannot  allow  the  Plaintiff  the  option  of 

waiving  that  contract,  or  compel  the  company  to  deposit  the 

purchase  money  under  the  76th  section,  and  to  take  the  title 

they  will  acquire  by  virtue  of  that  deposit  in  lieu  of  the 

sixty  years  title,  to  which  they  have  a  right  under  the  om- 

tract 

If  the  claim  of  the  Plaintiff  had  been  in  the  alternative, 
that  the  company  should  either  perform  or  ahomdon  the 
contract,  I  have  no  doubt  as  to  the  course  which  the  Court 
would  have  adopted,  for  it  is  upon  the  fiedth  of  the  contract^ 
and  upon  that  only,  that  the  company  are  in  possession. 

It  appears  to  me,  therefore,  that,  if  the  company  will  not 
accept  the  Plaintiff's  title,  the  right  course  will  be  to  direct 
the  cause  to  stand  over  for  the  Plaintiff  to  take  such  steps 
as  he  may  be  advised,  whether  by  amending  his  claim,  or 
filing  a  new  claim  or  abill,  in  order  to  bring  that  alternative 
distinctly  before  the  Court 

The  cause  stood  over  accordingly. 
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THE  EARL  OF  LONSDALE  v.  THE  COUNTESS     Jan.  lethS 
OF  BEECHTOLDT.  ^^^ 

1  HE  Plaintiffi  were  the  executors  of  the  late  Marquia  of  TWB-*«cifc 
Hertford,  who,  by  a  codicil  to  hia  will,  dated  1834,  be-  jUatekoUk— 
queathed  as  follows: — "  My  house  in  the  RegenJIfa  Pa/rk,  ^^S^^^ 
furniture,  &c.  I  give  to  Charlotte  Leopoldina  Strachan,  ^Sui^TT* 
if  she  marries  an  Englishman,  during  her  life;  and  then,  SaU—SUp- 

on  similar  condition,  to  Louiea  Strachcm,  the  rent  to  be  **^^ 

paid  out  of  my  personal  estate,  aiid  also  the  taxes.     While  J^j^Sj^f^u^ 
both  continue  unmarried.  Lady  Strachom  may  live  in  it^  queathed  to 
but  none  of  them  may  sell  the  lease,  which  I  wish  to  descend  men  i 


to  Charlotte  or  Louiaa'a  children.  My  executors  to  allow  for^J^'a^ 
from  my  personal  estate  lOOi.  a  year  for  repairs  and  paint;  *»*«  ^*SlJ??^ 
and  if  uninhabited  any  time,  it  may  be  let  to  acquire  infanti,  pror- 
money  to  pay  its  own  expense&  If  all  die,  failing  my  con-  hsereditM!^ 
ditions,  this  leasehold  house,  &c  will  return  to  my  heira'*  ^weda'S^' 
By  another  codicil,  dated  July,  1835,  the  testator  bequeath-  notwithstand- 
ed  as  follows: — "  As  to  my  leasehold  estates  in  the Begenfe  tonhadBo^' 
Parky  linen,  furniture,  and  entire  contents,  excepting  one  or  ^^  be^urt  «■ 

to  put  the 
first  tenant  for  life  into  po8M«ion. 

And  the  second  tenant  for  lifo,  who  had  declined  the  property  in  specie,  was  hdd,  never- 
thelessb  entitled  to  a  lifo  interest  in  the  proceeds  of  the  sale,  and  that  without  such  life  in- 
terest contributing  to  the  ohaiges  on  the  estate  which  accrued  since  she  became  entitled  in 
possession. 

SpeeiJU  Bequeti — PwrpoiefaUmff — Bequett  maimiiained. 

Where  a  benefit  is  conferred  by  will  for  a  spedflc  purpose,  although  that  purpose  cannot 
be  aebiered  modo  et  formA  as  intended  by  the  testator,  still,  if  there  is  a  clear  intention  on 
the  part  of  the  testator,  that  the  benefit  should  be  conferred — if  the  testator  has  excepted 
from  the  general  property  bequeathed  to  the  residuary  legatee,  the  property  the  subject  of 
tiie  epedfie  bequest,  for  the  benefit  of  the  specific  legatee,  the  latter  is  entitled  to  the  bene- 
fit of  the  bequest,  and  to  eigoy  it  in  any  manner  he  may  think  fit 

And  where  the  puipose  for  which  one  of  two  be(}ueets,  giTcn  by  will  to  the  same  parties, 
is  expressed  in  the  wfll  to  be  for  the  better  eigoymg  of  uie  other,  the  mere  circumstance 
that  the  legatees  cannot  eigoy  the  latter  shall  not  deprive  them  of  the  benefit  of  the  former. 

Therefore,  where  the  interest  of  a  fund  was  directed  to  be  laid  out  in  payment  of  the 
rent  and  charges  of  lesseholds  specifically  bequeathed,  and  the  leaseholds  proved  damnosa 
hsreditas,  and  could  not  be  specifically  enjoyed,  and  were  therefore  sold  by  order  of  the 
Court  '.-'ffdd,  that  the  legatees  were  entitled,  not  only  to  the  proceeds  of  the  sale,  but  also 
to  the  interest  of  the  fund  set  apart  for  the  better  enjoyment  of  the  leaseholds  in  specie. 
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two  more  family  pictures  and  books  I  may  have  moved 
there,  although  entailed,  and  everything  it  and  they  contain, 
I  am  minded  to  bequeath,  for  her  life,  to  ChurloUe  Leo- 
poldina  Strachan  aforesaid,  remainder  to  said  Matilda, 
remainder  to  said  Lcniiaat  on  condition  they  permit  their 
mother,  if  again  a  widow,  or  separated  or  apart  from  her 
husband  Philip  PicoIUllis,  to  live  and  inhabit  there  during 
her  life;  and  to  the  better  doing  so,  I  give  my  executors 
8000!.,  in  trust  to  lay  out  and  employ  the  interest  in  the 
payment  of  200{.  or  guineas  rent,  and  the  chaiges  on  or 
about  the  said  Regent's  Park  villa,  repairs,  paint,  &c.  &a 
And  I  do  hereby  ratify  and  confirm  my  said  will  and  codi- 
cils in  all  respects,  except  as  far  as  the  same  is  or  are  altered 
or  varied  by  this  codicil,  or  by  any  preceding  one." 

By  another  codicil,  dated  September,  1835,  the  testator 
declared  as  follows: — *' All  bequests  to  women  I  wish,  like 
the  Duke  of  QueeTuherry'e,  to  be  independent  of  present  or 
future  husbands'  control" 

Charlotte  was  married  in  1837  to  Count  de  Zichy;  Man 
tilda,  in  1833,  to  the  Defendant  Count  BercIUddt;  and 
Louisa,  in  1841,  to  the  Defendant  Prince  ViceTizo  Saimi 
Antirru)  Ruffo. 

The  testator  died  in  1842,  leaving  the  Defendant^  the 
present  Marquis,  his  sole  residuary  l^atee,  and  also  his  heir 
at  law. 


The  house,  in  the  Regent's  Park,  mentioned  in  the  codi- 
cil of  1834,  and  the  leaBehold  estates  in  the  Regent's  Park, 
mentioned  in  the  codicil  of  July,  1835,  were  one  and  the 
same  premises,  and  consisted  of  a  villa^  offices,  and  pleasure 
grounds,  held  by  the  testator  under  a  lease,  for  the  term  of 
ninety-nine  years  from  the  10th  of  October,  1825,  at  the 
clear  yearly  rent  of  210i ;  and  of  two  pieces  of  ground  held 
by  the  testator  as  tenant  from  year  to  year. 
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In  December,  1844,  the  Plaintifis  gave  up  possession  of        1857. 

the  premises  to  the  Countess  ds  Zichy,  who  remained  in  rpg,  ^^^l  or 
possession  up  to  the  time  of  her  deatL    They  also  set  apart      l-o»J|>^i*» 

out  of  the  assets  of  the  testator,  791 12.  3£.  per  cent  Consols,  ^    Thi 

^.11  111  r  o/v/\/xf       COUNTKM  Of 

the  amount  which  then  represented  the  bequest  of  8000^.    Bbrciitoldt. 
contained  in  the  codicil  of  July,  1835.  statement. 

9 

The  Countess  de  Zichy  died  in  November,  1851,  without 
having  had  any  child. 

In  October,  1853,  the  Plainti£b  filed  their  bill  against  the 
above-named  Defendants,  and  the  three  infant  children  of 
the  Princess  Lauisct,  praying,  that  the  rights  and  interests 
of  the  Defendants  in  the  leasehold  premises,  and  their  con- 
tents, might  be  declared;  and  that,  in  case  the  Court  should 
be  of  opinion  that  the  Countess  BerckUAdt  was  entitled  for 
life  only,  and  she  should  elect  not  to  accept  the  leasehold 
premises,  it  might  be  declared  to  whom  the  same  benefici- 
ally belonged  during  her  Ufa 

The  cause  was  heard  by  the  Yioe-Chancellor  in  June, 
1854(a),  when  his  Honour  declared,  that  the  Countess 
Berehtoldt  was  entitled  for  her  life  only,  and  for  her  separ 
rate  use,  to  the  said  villas  and  premises,  with  the  furniture, 
linen,  and  entire  contents  thereoi^  with  remainder  to  Defend- 
ant Princess  Louisa,  for  her  life,  for  her  separate  use,  with 
remainder  to  the  children  of  the  last-named  Defendant  ab- 
solutely; and  it  was  ordered,  that  an  inquiry  should  be 
made,  whether  it  would  be  for  the  benefit  of  all  parties 
bterested,  that  the  premises  should  be  sold. 

The  Chief  Clerk  having  certified  in  the  affirmative,  the 
suit  came  on  for  further  consideration  in  March,  1855,  when 
it  appeared  to  the  Court  that  the  income  of  the  79112.  Con- 
sols^ the  fund  set  apart  for  the  payment  of  the  rent  and 

(a)  Reported,  Kay,  646. 
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1857.  charges  on  the  leasehold  premises,  was  wholly  insufficient 

Thb  Eabl of  ^^^  ^^^  purpose;  that,  owing  to  the  peculiar  character  of 

LomDAUB  iJie  house,  there  were  no  means  of  providing  for  the  expense 


9. 


Thb  of  keeping  it  up,  and  that  the  parties  entitled  for  life,  and 
BxBORTOLDT.  ui  remainder,  were  in  such  a  position  that  it  was  impossible 
for  any  of  them  to  derive  any  benefit  from  the  property  so 
long  as  it  remained  in  specie.  It  was  therefore  ordered, 
that  the  villa  and  premises,  and  such  of  their  contents  as 
should  be  found  to  have  passed  by  the  oodicils^  should  be 
sold. 

The  leasehold  premises  and  fixtures  were  accordingly  sold 
in  June,  1855,  to  one  &mth,  for  34602. 18s.  The  diief  {lart 
of  the  contents  of  the  villa  and  premises  were  also  sold 
by  auction,  and  the  amount  laid  out  in  the  purchase  of 
6618Z.  Os.  lOd  Consolidated  Bank  Annuities 

SmUh,  being  advised  that,  inasmuch  as  in  the  bill  it  was 
stated,  that  the  Plainti&  had  assented  to  the  bequest  to  the 
Countess  de  Zichy,  and  the  decree  having  declared  that  the 
children  of  the  Princess  Lowisa  were  entitled  to  the  pre- 
mises in  remainder,  and  it  appearing  that  such  children 
were  infsuits,  the  Court  had  no  jurisdiction  to  order  a  sale, 
applied  to  be  discharged  from  his  purchase;  and,  by  an 
order  made  on  the  Srd  of  August^  1855,  he  was  discharged 
accordingly. 

The  Plaintiffi  then  filed  a  supplemental  bill,  stating  the 
foregoing  facts,  and  stating  by  way  of  supplement,  that  the 
statement  in  the  original  faOl  as  to  the  Plainti£&'  having  as- 
sented to  the  bequest  to  the  Countess  de  Zichy,  was  inad- 
vertently inserted;  that  the  Plaintiflfe  never  did  formally 
assent  to  that  bequest,  and  never  meant  the  possession  of 
the  Countess  de  Zichy  to  enure  for  the  benefit  of  the  per- 
sons entitled  on  her  decease;  and,  submitting  that,  the  in- 
terests bequeathed  to  the  ladies  being  for  their  separate  use. 
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the  legal  estate  in  the  leasehold  premises  must  necessarily        IH67. 
be  in  the  Plaintifis  as  executors.  ThbEablov 

LOHSDAUB 

9. 

They  further  stated,  by  way  of  supplement^  that  since  the         Th« 
death  of  the  (Countess  de  Zichy,  they  had  paid  out  of  the    Bibobtoldt. 
assets  of  the  testator  1385Z.  13s.  5(2.  in  respect  of  the  rent, 
insurance,  rates,  taxes,  and  repurs,  and  keeping  possession 
of  the  premises,  beyond  or  in  excess  of  the  dividends  pay- 
able iQ  respect  of  the  79112.  Consols;  that  the  villa  was  now 
unlet  and  unproductive;   and  it  was  estimated  that  the 
average  annual  expense  for  rent  and  other  incidental  dis- 
buxsements  was  more  than  5002^,  whereas,  the  income  from 
the  791U  SL  per  cent  Oonsols  was  only  2212. 10s.  2(i  per 
annum,  after  deducting  the  property  tax  now  payable;  and 
that  the  Plaintiflfe  had  no  means  of  having  repaid  to  them, 
as  executors,  or  to  the  estate  of  the  testator,  the  13862., 
18^.  Sd,,  and  the  accruing  future  payments  on  account  of 
the  rents,  taxes,  rates,  and  repairs,  except  by  a  sale  of  the 

The  supplemental  bill  therefore  prayed,  that  it  might  be 
declared,  that  the  Plaintiflh  had  a  charge  upon  the  leaso- 
holds  for  the  18852.  13s.  5d.,  and  for  such  other  sums  as 
they  should  thereafter  pay  in  respect  thereof  in  excess  of  the 
dividends  on  the  79112.,  until  the  leasehold  premises  should 
be  sold,  ai^d  that  the  premises  might  be  ordered  to  be  sold, 
and  for  consequential  relie£ 

The  circumstances  stated  by  way  of  supplement  were  prov- 
ed in  evidence;  and  at  the  hearing  of  ihe  supplemental  suit, 
the  FlaintifEs  called  on  the  Countess  Berchtoldt  to  say,  whe- 
ther she  intended  to  enter  into  possession  of  the  property, 
she  never  having  so  dona  The  Countess  declined  to  enter 
into  possession,  on  the  ground,  that  it  was  obvious  that  the 
leasehold  property,  in  the  shape  in  which  it  then  existed, 
was  a  damnosa  hsereditas;  and  the  Court  held,  that  the 
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assent  of  the  executors  had  been  in  every  respect  a  qualified 
assent,  and  directed  a  sale. 

The  leasehold  premises  were  accordingly  again  put  up  to 
auction,  and  in  September,  1856,  were  sold,  and  the  purchase 
money  was  invested  in  the  purchase  of  45082.  C!onsolidated 
Bank  Annuities,  which  sum,  with  the  56182.  Oa.  lOd  like 
Annuities,  was  paid  into  Court. 

The  cause  now  came  on  for  further  consideration. 


Argvmeni.         Mr.  WiUcock,  Q.  C,  and  Mr.  SchomJberg,  for  the  Plain- 
tiffi. 

Mr.  Damidy  Q.  C,  and  Mr.  iJ.  Pryor,  for  the  Counteas 
Berchtoldt,  contended,  that  the  leasehold  property  having 
proved  damnosa  haereditas,  and  having  on  that  account  been 
sold  by  order  of  the  Court,  the  Countess,  notwithstanding 
her  having  declined  the  property  in  specie,  was  entitled,  as 
against  the  Princess  Louisa  and  her  children,  to  a  life  in- 
terest in  the  proceeds  of  the  sale,  and  tkai  without  contri- 
buting towards  the  charges  on  the  former,  which  accrued 
since  she  became  entitled  in  possession. 

They  further  contended,  that  the  Countess,  in  common 
with  Princess  Louisa,  was  entitled  to  a  life  interest  in  the 
legacy  of  80002w,  now  represented  by  the  79112.  Consols  in 
Court,  as  from  the  date  of  the  sale,  notwithstanding  the 
failure  of  the  purpose  for  which  that  sum  was  expressed  to 
be  bequeathed :  Hamvmond  v.  Neame  (a),  and  the  case  there 
cited  of  a  bequest  to  bind  the  legatee  an  apprentice,  where, 
though  the  purpose  failed,  the  l^atee  was  held  entitled  (b). 


(a)  1  Swanst  35. 
(6)  Barlow  v.  ChrarU,  1  Vern. 
265;  NeviU  v.  Nevill,  2  Id.  431; 


and  see  I  Jarm.  on  Willa,  326, 
and  the  cases  there  cited. 
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Mr.  RoU,  Q.  C,  and  Mr.  JErakme,  for  the  Princess  Louisa; 
and 


1857. 

The  Earl  of 
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Mr.  Caima,  Q.  C,  and  Mr.  Vincent,  for  the  infant  child- 
ren of  the  Princess  iouisa,  disputed  the  claim  of  the  Count- 
ess to  a  life  interest  in  the  fund  in  court:  at  any  rate,  she 
was  not  entitled  to  an  interest  in  the  proceeds  of  the  lease- 
hold villa»  without  contributing  to  the  charges  on  that  pro- 
perty which  accrued  since  she  became  entitled  in  possession. 

#  The  counsel  for  the  Princess  Louisa  insisted,  that  she  was 
entitled,  for  life,  to  the  dividends  on  the  79112.  Consols, 
adopting,  in  reference  to  this  part  of  the  case,  the  arguments 
on  behalf  of  the  Countess. 

Mr.  Chomdless^  Q.  C,  and  Mr.  Ti^i/pp,  for  the  Marquis  of 
Hertfordy  contended,  that  the  Marquis,  as  residuaiy  legatee 
was  entitled  as  against  all  the  specific  legatees,  to  the  be- 
quest of  80002.  The  trust  was  simply  to  lay  out  the  interest 
of  that  sum  in  paying  the  rent  and  charges  on  a  house 
which  had  been  sold;  and,  the  subject-matter  (viz.  the 
house)  being  gone,  the  legatees  of  the  house  were  not  enti- 
tled to  the  interest  of  the  80002.  The  case  was  not  like  that 
of  a  devise  of  a  house  in  fee  simple,  with  a  bequest  of  a  fund 
for  the  benefit  of  the  devisees,  for  the  perpetual  repair  of  the 
house,  for  life ;  it  was  only  a  limited  interest  which  the  tes- 
tator had  created  in  the  fund  for  a  special  purpose. 

Judgment  reserved. 


The  Vicjb-Chancellob,  Sir  W.  Page  Wood,  now  deli- 
vered judgment  He  commenced  by  a  brief  recapitulation 
of  the  fetcts  of  the  case  previously  to  the  hearing  of  the  sup- 
plemental suit     After  which,  he  proceeded  to  make  the 

VOU  HL  O  K.  J.    . 
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Thb  Earl  or    that  hearing : — 
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^^  Jhb  At  the  hearing  of  the  supplemental  suit,  the  executors 

BiBOHTOLOT.  called  on  the  Countess  Bercktoldt,  who  was  then  entitled  to 
J^idffn^ent  ^^  possession  of  the  leasehold  property  as  tenant  for  life,  to 
say  whether  die  intended  to  enter  into  possession  of  the 
property,  she  never  having  so  done  The  Countess,  at  that 
hearing,  declined  entering  into  possession,  on  the  ground  of 
its  being  obvious  that  the  leasehold  villa^  in  the  shape  in 
which  it  then  existed,  was  a  damnosa  hsereditas, — ^a  propei% 
which  could  prove  beneficial  neither  to  her  nor  to  any  one 
else,  whether  in  remainder  or  otherwise,  and  the  Court  then 
considered  itself  justified  in  holding,  that  the  assent  of  the 
executors  had  been,  in  every  respect,  a  qualified  assent 
And  the  more  I  have  considered  it^  the  more  it  appears  to 
me,  that  the  Court  was  right  in  that  conclusion,  from  the 
circumstance  that  the  legal  estate  could  never  be  devested 
out  of  the  executors.  This  is  a  trust  for  the  separate  use  of 
married  women,  and  the  Countess  was  married  at  the  death 
of  the  testator.  The  legal  estate,  therefore,  would  always 
remain  in  the  executors,  and  whatever  assent  they  might 
give,  whether  qualified  or  otherwise,  they  would  still  con- 
tinue to  hold  that  legal  estate,  subject  to  a  right  in  them 
to  be  indemnified  by  those  who  might  choose  to  take  the 
benefit  of  the  specific  bequest  They  represent  the  residu- 
ary estate ;  as  between  them  and  the  Crown  (the  lessor  of 
the  property,  the  subject  of  this  specific  bequest)  the  resi- 
duaiy  estate  was  liable, — and,  therefore,  the  Plaintiffs  were 
liable, — ^to  every  charge  accruing  in  respect  of  rent  upon  the 
property.  From  that  liability  it  was  absolutely  necessary 
that  they  should  have  the  means  of  relieving  themselves; 
and  such  means  they  could  not  have  by  reason  of  the  pro- 
perty being  bequeathed  to  the  separate  use  of  these  married 
ladies,  with  remainder  over  to  infanta  Accordingly,  on  the 
supplemental  bill  being  filed,  the  Court  directed  a  sale. 
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[His  Houour  then  proceeded  to  deliver  judgment  upon 
the  question  reserved  for  further  consideration,  as  fol- 
lows;— ] 

The  sale  having  been  made,  a  question  now  arises  be- 
tween the  Countess  BerdUoldt  and  those  entitled  in  remain- 
der. The  Countess  having  declined  to  take  possession,  the 
question  is,  what  is  her  interest  in  the  money  produced  by 
the  sale?  Is  she  entitled  to  the  income  of  that  fund,  with- 
out first  contributing  to  such  of  the  charges  on  the  estate  as 
accrued  due  since  she  became  entitled  in  possession?  And, 
secondly,  there  arises  a  question  between  the  residuary  lega- 
tee on  the  one  hand  and  the  Countess  and  those  entitled  in 
remainder  on  the  other,  as  to  which  of  those  parties  is  enti- 
tled to  ihe  8000{.,  now  represented  by  the  791 R  3Z.  per 
cent  CoDflolidated  Bank  Annuitie& 
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As  r^ards  the  first  of  these  questions,  I  have  no  hesita- 
tion in  saying,  that  the  Countess  was  perfectly  justified  in 
declining  to  take  possession  of  property  as  to  which  the 
Court  had  previously  arrived  at  the  conclusion,  that  it  could 
not  be  beneficially  enjoyed  by  any  of  the  specific  l^atees, 
except  by  means  of  a  sale  The  Court  having  previously 
decided  that  the  property,  modo  et  forma  as  bequeathed, 
could  not  prove  of  any  benefit  to  any  of  the  specific  legatees, 
it  was  impoesible  to  expect  the  Countess  to  submit  to  have 
thrown  upon  her  what  must  have  jHroved  an  onerous  bur- 
then, into  whose  ever  hands  the  property  might  have 
coma 


Then,  is  the  Countess  entitled  to  the  income  of  the  fund 
produced  by  Uie  sale,  without  first  contributing  to  such  of 
the  chaiges  on  the  estate  as  accrued  due  since  she  became 
entitled  in  possession?  I  am  of  opinion,  that  she  is  so  enti- 
tled. The  real  state  of  the  case  is  this:  the  property  was 
intended  for  the  benefit  of  all  the  persons  interested ;  but,  in 

02 
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1857.        its  specific  state  of  existence,  it  proved  to  bedamnoBa  baere- 
Thb  Eabl  or    ditas ;  no  one  of  the  specific  legatees  could  occupy  or  use  it 
in  any  manner  which  could  make  it  a  beneficial  property; 
the  real  value  could  only  be  ascertained,  and  the  real  bene- 
fit could  only  be  enjoyed,  by  means  of  a  sale.     If  so,  surely 
it  would  not  be  right  to  impose  on  the  party  who,  for  the 
time  being,  might  be  entitled  to  the  property,  as  tenant  for 
life  in  possession,  the  obligation  of  doing  that  by  which  all 
alike  would  be  benefited,  and  the  burthen  of  which,  therefore, 
should  be  borne  alike  by  all     The  decision  of  the  Court  on 
the  original  hearing, — ^followed  upon  the  subsequent  hear- 
ing (although  on  a  different  ground,  viz.  that  the  ezecuton 
required  a  sale  for  payment  of  the  debts  incurred) — ^has 
been,  that  the  real  mode  of  enjoying  this  property  is  by 
means  of  a  sale,  and  taking  it  in  the  shape  of  money  snA 
not  in  specie;  and  that  being  so,  and  inasmuch  as  all  the 
persons  interested  under  the  codicils  would  naturally  come 
in  to  enjoy  it,  according  to  their  respective  interests^  if  it 
remained  in  specie,  the  Countess  is  entitled,  during  her  life, 
to  enjoy  the  income  of  the  proceeds  of  the  sale,  without 
such  life  interest  contributing  towards  the  charges  which 
accrued  since  she  became  entitled  in  possession. 


The  next  question  is  as  to  the  legacy  of  8000{.,  now 
represented  by  the  791 U.  Consols.  As  to  this,  it  was  con- 
tended, on  behalf  of  the  residuary  legatee,  that^  inasmuch  as 
the  trust  was  simply  to  lay  out  the  interest  of  the  80001.  in 
paying  the  rent  and  charges  on  the  house,  the  subject- 
matter,  viz.  the  house,  being  now  gone,  the  legatees  of  the 
house  are  not  entitled  to  the  interest  of  the  80002.;  and  it 
was  argued,  that  the  case  is  not  like  that  of  a  devise  of  a 
house  in  fee  simple,  coupled  with  a  bequest  of  a  fiind  for  the 
benefit  of  the  devisees  in  fee  simple,  for  the  continual  repair 
of  the  house,  the  interest  in  this  fund  being  only  a  limited 
interest  created  for  a  special  and  particular  purpose.  Now, 
without  entering  upon  questions  which  may,  and  probably 
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will,  ultimately  arise  between  those  entitled  absolutely  to  the        1 667. 

final  remainder,  after  the  death  of  the  two  tenants  for  life»    thiEarlov 

one  thing  is  clear  upon  the  codicil :  it  was  intended  that  the      ^^«dajm 

tenants  for  life,  at  leasts  should  have  the  benefit  of  the  in-         Thi 

ConirnBB  or 
terest  of  the  80002^    True,  the  fund  was  intended  to  be  laid    bbbohtoldt. 

out  for  the  better  enjoyment  of  their  interest  in  the  lease-  j^dgmgM. 
hold  property,  but  still  they  were  intended  to  have  the  full 
benefit  of  the  income  during  their  Uvea  The  testator  be- 
queaths the  house  to  Matilda,  remainder  to  Louisa.  He 
adds  no  condition  that  they  shotdd  inhabit  the  house;  but 
the  condition  is,  that  they  should  allow  their  mother,  if 
again  a  widow,  or  separated  or  apart  from  her  husband,  to 
live  and  inhabit  there  during  her  life :  and  then  he  adds, 
"  And  to  the  better  doing  so,  I  give  my  executors  80002.,  in 
trust  to  lay  out  and  employ  the  interest  in  the  payment  of 
2002.  or  guineas  rent,  and  the  charges  on  or  about  the  said 
Regents  Park  villa,  repairs,  paint,'"  &c.,  &c  I  think  it  can- 
not be  disputed  that  those  legatees,  in  whatever  way  they 
might  have  chosen  to  deal  with  or  alienate  their  life  inter- 
ests in  the  house,  would  have  been  entitled  to  have  the 
2002.  or  200  guineas  rent  paid;  and  the  remainder  of  the 
iooome  of  the  80002.  laid  out  in  keeping  down  the  other 
diarges  mentioned  in  the  codicil;  and  so  far,  of  course, 
would  have  been  entitled  to  alienate  their  life  interests  in 
the  house,  and  yet  to  retain  their  life  interests  in  the  in- 
come of  the  80002.,  which  life  interests  it  woidd  be  compe- 
tent to  them,  notwithstanding  their  having  parted  with  their 
life  interests  in  the  house,  to  dispose,  or  to  make  use  of  as 
they  thought  fit  During  the  lives  of  the  tenants  for  life, 
at  leasts  (it  would  be  impossible  to  say  more  while  the 
Countess  is  alive),  the  testator  intended  they  should  have 
first  the  full  benefit,  as  he  supposed  it  would  prove,  of  the 
occupation  of  the  villa;  secondly,  the  full  benefit  of  the  in- 
come of  the  80002.,  which  he  says  is  for  their  better  occupa- 
tion of  the  villa.     Then,  if  so,  I  think  the  case  falls  precisely 
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within  the  authority  of  HammoTid  v.  Nea/me  (a),  and  that 
general  class  of  cases  which  establish,  that,  where  a  benefit 
is  conferred  by  will  for  a  specific  purpose,  although  that 
purpose  cannot  be  achieved  modo  et  form&  as  intended  by 
the  testator/  still,  if  there  is  a  clear  intention  on  the  part  of 
the  testator  that  the  benefit  should  be  conferred,— if  the  tes- 
tator has  excepted  from  the  general  property  bequeathed  to 
the  residuary  legatee  the  property  the  subject  of  the  specific 
bequest^  for  the  benefit  of  the  specific  l^^atee,  the  specific 
legatee  is  entitled  to  the  benefit  of  the  specific  bequest,  and 
to  enjoy  it  in  any  manner  he  may  think  fit     And  where, 
as  here,  the  purpose  for  which  one  of  two  bequests  given  by 
will  to  the  same  parties  is  expressed  in  the  will  to  be  for 
the  better  enjoying  of  the  other,  the  mere  circumstance  that 
the  legatees  cannot  enjoy  the  latter  bequest,  is  not  to  de- 
prive them  of  the  benefit  of  the  former.     It  seems  to  me, 
therefore,  that,  so  far  as  r^ards  the  ladies  who  were  enti- 
tled for  life  to  the  enjoyment  of  the  leasehold  property, 
there  being  a  clear  intention  on  the  part  of  the  testator  to 
give  them  the  benefit  of  the  interest  of  the  8000Z.,  although 
that  interest  was  directed  to  be  applied  in  the  specific  man* 
ner  pointed  out,  still,  as  in  the  case  of  a  bequest  of  a  l^cy 
for  the  purpose  of  binding  the  legatee  an  apprentice  (b),  or 
the  like,  notwithstanding  the  purpose  has  failed,  the  benefit 
of  the  bequest  remaina 


A  question  was  raised,  on  the  part  of  some  of  the  parties 
interested,  as  to  whether  the  capital  of  the  80007.  should  not 
have  been  employed  in  keeping  down  the  chaif^es  on  the 
estate,  when  the  income  was  found  to  be  insufiicieni  I 
mentioned  at  the  hearing,  that  I  could  not  give  any  weight 
to  that  argument  The  codicil  is  too  dear.  The  interest 
only  was  directed  to  be  laid  out  for  this  piurpose,  and  beyond 
that  interest  it  was  impossible  for  the  Plaintiffs  to  go. 


(a)  1  Swanst  3d. 


(6)  Barlow  v.  OrarUj  I  Vem.  265. 
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The  result  is,  that  I  hold  Matilda  Countess  of  BeixJUoldt 
entitled,  during  her  life,  to  the  income  of  the  funds  produced 
by  the  sale  of  the  villa  and  its  contents;  and  also  to  the 
income  of  the  80002.,  now  represented  by  the  791 U.  Con- 
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Dklabe,  that  the  sums  of  money  paid  by  the  PhdntifSi,  as  execn* 
ton  of  Francis  Charles  Seymour  Canvfa^,  late  Marquis  of  Bertfard, 
the  testator  in  the  pleadings  mentioned,  for  rent  and  other  charges 
in  respect  of  the  leasehold  villa  and  premises  in  the  Begenfs  Park, 
in  the  bill  mentioned,  prior  to  the  sale  thereof,  were,  in  the  first 
place,  payable  out  of  the  diyidends  that  aocmed  doe  prior  to  snoh 
sale  on  the  smn  of  7911^.  3ZL  per  cent  Consolidated  Bank  Annuitiesy 
representing  the  snm  of  80002.,  directed  by  the  codicil  of  July,  1836, 
to  be  laid  out,,  and  the  interest  whereof  is  directed  by  such  codicil  to 
be  applied  in  payment  of  such  rent  and  charges;  and  that  so  much 
of  the  moneys  paid  by  the  executors  in  respect  of  such  rent  and 
charges,  as  such  dividends  shall  be  insufficient  to  satisfy,  together 
with  the  costs,  charges,  and  expenses  of  the  attempted  sale  of  the  said 
premiBeSy  and  of  the  present  sale,  ought  to  be  raised  and  paid  by  sale 
of  a  competent  part  of  the  45082.  Bank  Annuities,  the  produce  of  the 
sale  of  the  said  leasehold  villa. 


Minute  of 
Decree. 


Declare,  that  the  Countess  Berehioldt  is  entitled  to  receive,  during 
her  life,  to  her  separate  use,  the  dividends  to  arise  from  the  79112. 
dL  per  cent.  Consolidated  Bank  Annuities,  and  the  dividend  there- 
on, which  accrued  due  in  January  last ;  and  also  the  dividends  on  the 
residue  of  the  45082.  Bank  Annuities,  after  such  sale  as  aforesaid, 
and  on  the  66182L'Oa  lOd,  the  produce  of  the  sale  of  the  furniture 
and  contents  of  the  said  leasehold  villa. 
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March  2«rf  &  WHEELER  V.  HOWELL 


Wdl^Chargt  W^U^LIAM  DAVIES,   by  his  will,   dated  1846,  be- 

jReal  Estate^  queathed  to  the  Plaintiff  the  num  of  501.,  also  an  annuity  of 

^^^^  52i.  during  her  life,  which  annuity  he  thereby  expressly 

_    -7~.  ,  charged  upon  all  his  real  estate  in  the  parish  of  Church- 

Thepnnciple  ,      .      ,  *.  ,^ 

of  the  deci-  stokc,  in  the  county  ot  Montgomery ;  and,  after  directing  the 

enw  to  the    "  annuity  to  be  paid  half-yearly,  and  to  be  recoverable  in  like 

the?  a*Siarar  °^^^°®'  ^^^  ^^^^  reserved  upon  common  demises,  he  pro- 

on  real  estate  ceeded  as  foUows: — *'And  as  to  all  the  rest,  residue,  and 

reason  of  a  re-  remainder  of  all  and  singular  my  real  and  personal  estate, 

is  th^meTn'  whatsoever  and  wheresoever  situate  (subject  nevertheless  to 

the  case  of  i\^^  payment  of  all  my  just  debts,  funeral  and  testamentary 

that  of  debts,  expenses,  and  the  expenses  of  proving  this  my  will),  I  devise 

that  where  re.  and  bequeath  the  same,  with  their  and  every  of  their  re- 

J[|^**2[^|^  spective  rights,  members,  and  appurtenances,  unto  and  to 

property  is  the  use  of  my  trustees  hereinafter  named,  their  heirs,  exe- 

given  in  one  i      i     .    . 

mixed  fund  to  cutors,  and  admmistrators ;  m  trusty  nevertheless,  for  such  of 

who^is^to  pay  ^7  children "  (naming  them)  "  as  shall  attain  the  age  of 

^•^^'"thew  ^  twenty-one  years,  or  shall  die  under  that  age  (and  leave 

gacieitas  well  issue  living  at  his,  her,  or  their  death,  or  respective  deaths), 

charged  upon  i^  fee  simple,  and  absolutely,  such  children^  if  more' than  one, 

the  real  estate.  ^  ^^^  ^  tenants  in  common."    The  testator  then  empow- 

ter  bequeath,  ered  his  trustees,  during  the  minority  of  each  of  his  children, 

and  exTO^wiy  ^  ^VV^J  ^^^  whole,  or  such  part  or  parts  as  they  should 

^f  h^JlLF*^  deem  expedient,  of  the  rent  or  other  income  of  the  share  to 

tate  with  an 

annuity  to  the  legatee,  devised  and  bequeathed  aU  the  rest,  residue,  and  remainder  of  all 
and  singular  his  real  and  personal  estate  (subject  to  his  debts,  funeral,  and  testamentazr 
expenses)  to  trustees,  whom  he  dso  appointed  executors,  upon  certain  trusts: — ffM,  fol- 
lowing Francis  v.  CUmav  (Kay,  435),  that  the  legacy  was  well  chaxged  upon  the  real  estate. 

Statute  of  Limitation— 9  At  4  WiH,  4,  c.  27,  «.  k^— Annuity— Arrtan. 

Arrears  of  an  annuity  charged  on  a  reversionary  interest  in  land, — KM  recoverable  move 
than  six  years  after  the  same  became  payable,  the  statute  8  ft  4  Will.  4,  a  27,  a  42,  having 
no  application  so  long  as  the  interest  is  reversionary. 

WWi—Owtltrwiicm — MainUnanoe  —Pcww  to  roiw — Implieatum  of,  from  Context. 

Power  by  sale  or  mortgage  to  raiFe  money  for  maintenance  implied  from  an  unfinished 
clause  in  a  will,  purporting  to  provide  for  the  event  of  a  deficiency  of  funds  for  that  purpose. 
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which  such  child  should  be  entitled  under  his  will,  of  the 
said  real  and  personal  estate,  in  or  towards  his  or  her  main- 
tenaDoe  and  education,  or  otherwise  for  his  or  her  benefit 
during  his  or  her  minority;  and  directed  his  trustees  to  ac- 
cumulate during  such  minority  the  unapplied  income,  by 
investing  the  same  upon  Government  or  real  securities: 
after  which  the  will  proceeded  as  follows: — "  And  in  case 
such  rent,  income,  and  accumulation  should  be  deemed  in- 
fnifficient  for  the  purposes  aforesaid,  I  empower  my  said 
trustees  or  trustee,  if  they  or  he  shall  think  it  advantageous 
so  to  do,  at  any  time  or  times  during  the  minority  of  such 
child  or  children,  by  sale  or  mortgage  of  the  whole  or  any 
part  of  the  shares  or  interest  of  such  child  or  children  of  or 
in  the  said  real  and  personal  estate  as  aforesaid ''  (sic).  The 
testator  then,  without  concluding  the  foregoing  sentence, 
commenced  another,  by  which  he  authorised  his  trustees,  by 
sale  OT  mortgage  of  his  real  estate,  to  raise  sufficient  to  dis- 
charge his  simple  contract  and  specialty  debts,  with  power 
to  convey  the  trust  estate,  and  give  receipts  for  the  purchase 
money:  and  he  appointed  Jones  and  Ovmi  trustees  and 
executors  of  his  wilL 


1857. 


SkUtmmi. 


The  testator  died  in  1847. 

At  the  time  of  his  death,  the  testator  was  seised  in  fee 
simple  in  reversion  expectant  on  the  death  of  his  mother 
(who  was  still  alive)  of  lands  in  the  parishes  of  Church- 
stoke,  Castle  Caereinion,  and  Llamfair  Wdterc^m^e.  But 
he  left  no  other  property,  except  a  few  articles  of  household 
furniture  and  personal  effects  of  trifling  value. 


The  faillwas  filed  in  1855.  It  prayed  for  an  account  of  what 
was  due  to  the  Plaintiff  in  respect  of  her  annuity,  then  eight 
years  in  arrear,  and  to  have  the  same  raised  by  sale  or  mort- 
gage ;  and  for  such  directions  r^arding  the  interests  of  the  De- 
fendants, including  the  children  of  the  testator,  as  the  Court 
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might  think  desirable,  and  as  might  be  consistent  with  the 
true  construction  of  the  will 


Argummt.         Mr.  W.  M.  Oiffard,  for  the  Plaintiff:— 

The  legacy  of  502.,  being  followed  by  a  residuary  devise 
and  bequest  of  the  testator's  real  and  personal  estate,  as  a 
mixed  fund,  to  his  executors,  who  are  to  pay  the  debts  and 
legacies,  is  well  charged  upon  the  testator's  real  estate,  notr 
withstanding  the  previous  charge  affecting  a  portion  of 
such  real  estate:  Bench  v.  Bile8(a),  and  see  Mirehousex. 
Scaife  (6). 

He  also  contended,  that,  notwithstanding  the  unfinished 
form  of  the  sentence  purporting  to  provide  for  the  event  of 
a  deficiency  of  funds  for  maintenance  and  education,  the 
Court,  in  aid  of  the  obvious  intention  of  the  testator,  would 
read  the  clause  in  question  as  a  power  for  the  trustees,  by 
sale  or  mortgage,  to  raise  money  for  that  purpose. 

Mr.  Wood,  for  the  Defendants,  the  children  of  the  testar 
tor: — 

According  to  the  true  construction  of  the  will,  the  legacy 
of  50Z.  is  not  charged  upon  the  real  estate;  the  words  "rest, 
residue,  and  remainder  of  all  and  singular  my  real  estate,'' 
having  reference  to  so  much  of  the  testator's  interest  in  real 
estate  as  may  not  be  required  for  raising  the  annuity. 

As  regards  the  annuity,  the  Plaintiff's  daim  to  arreais  is 
limited  to  six  years  by  the  42nd  section  of  the  Statute  of 
Limitations  (o),  which  provides,  that  no  arrears  of  interest 
in  respect  of  an  annuity  can  be  recovered  but  within  six 

(a)  4  Madd.  167.    (b)  2  My.  &  Cr.  695, 706.     (c)  3  &  4  Will  4»  &  27. 
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years  next  after  the  same  respectively  shall  have  become        1857. 


dua 


Whsklib 


Mr.  KaralakCy  for  other  Defendants,  took  the  same  objeo-         

lion  in  reference  to  the  arrears  of  the  annuity.  Argummt. 

Mr.  Danidy  Q.  C,  as  amicus  curise,  referred  to  Stu/u)  v. 
Booth  (a),  and  the  cases  there  cited. 

Mr.  Beales,  for  other  partie& 

[The  Vice-Chancellor  was  of  opinion,  that  the  statute 
did  not  apply  to  arrears  of  an  annuity  charged  upon  a  re- 
yersionary  interest  in  land,  so  long  as  the  interest  continued 
to  be  reversionary ;  but  called  for  a  reply  on  the  other 
questiona] 

Mr.  Oiffard,  in  reply,  argued,  that  if  the  50L  l^;acy  had 
been  a  debt,  no  question  could  have  arisen  as  to  its  being  a 
charge,  and  the  principle  was  the  same  in  the  case  of  lega- 
cies. 

[The  Vice-Chancellob  read  Lord  CoUenJumis  observa- 
tions in  Mirehouse  v.  Soaife,  at  pp.  706,  707  of  the  Keport, 
and  reserved  judgment^  observing,  that  Bench  v.  Biles  was 
the  only  authority  for  holding  a  legacy  to  be  thus  charged, 
where  the  residuary  devise  was  preceded  by  a  specific  devise 
of  real  estate,  by  reference  to  which  it  was  possible  to  ac- 
count for  the  use  of  the  words  "  rest  and  residue."] 


Yice-Chancellob  Sir  W.  Page  Wood: —  i/awA  4th, 

As  regards  the  question,  whether  the  legacy  in  this  case     judgment, 
is  charged  upon  the  testator's  real  estate,  I  find  I  have 
already  decided  the  point  in  the  case  of  Frcmcie  v.  CU- 

(a)  8  E.  &  J.  132. 
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Judgment, 
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irruyw  (a),  where,  under  circumstances  similax  to  the  present, 
I  held  the  legacies  to  be  well  charged  upon  the  real  estate. 

I  admit  that  the  question  in  that  case  was  raised  upon  a 
motion  to  take  the  bill  pro  confesso,  and  was  not  argued. 
But,  for  that  reason,  I  felt  bound  to  take  all  the  more  care 
to  come  to  a  right  decision. 

There  the  testator,  after  giving  some  pecuniary  legacies, 
devised  a  farm  and  lands  to  his  wife  for  a  term,  and  at  a 
rent  to  be  fixed  by  a  third  person ;  and  then  he  gave,  de- 
vised, and  bequeathed  all  the  rest,  residue,  and  remainder 
of  his  estate  and  effects,  both  real  and  {)er8onal,  to  his  son, 
whom  he  thereby  nominated  his  executor. 

In  that  case  I  had  at  first  some  doubt,  whether,  where  real 
estates  had  been  previously  devised,  so  that  the  term  ''resi- 
due "  was  not  inapplicable  to  what  was  subsequently  given, 
legacies  could  be  effectively  charged  by  the  mere  circum- 
stance of  the  residuary  form  of  the  devise ;  but  it  seemed  to 
me  that  the  case  of  Bench  v.  BUea  had  gone  that  length, 
and,  accordingly,  after  taking  time  to  consider  the  pointy  I 
followed  that  decision. 

I  see  by  the  report,  that  I  referred  to  the  case  of  Bench 
V.  Bile8,  and  also  to  that  of  Mirehouse  v.  Scaife,  and  ob- 
served, that^  although,  having  regard  to  what  Lord  Gotten- 
hcrni  says  in  the  latter.  Bench  v.  BUea  seemed  to  be  the 
only  authority  directly  in  pointy  I  must  follow  it  in  the  case 
then  before  me. 

In  the  present  case,  I  feel  that  I  should  be  only  introduc- 
ing a  useless  and  mischievous  distinction  if  I  held  the  legacy 
to  the  Plaintiff  not  to  be  a  charge,  the  principle  of  the  deci- 
sions being,  in  truth,  the  same  in  the  case  of  legacies  as  in 

(a)  Kay,  435. 
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thai  of  debts,  viz.  that  where  residuary  real  and  personal 
properly  is  given  in  one  mixed  fund,  to  the  executor  who  is 
to  pay  debts  and  legacies,  there  legacies,  as  well  as  debts, 
are  charged  upon  the  real  estate. 

As  to  the  other  point  on  which  I  reserved  judgment, — 
the  question  as  to  maintenance  and  education,  it  stands  thus : 
The  testator  empowers  his  trustees,  during  the  minority  of 
each  of  his  children,  to  apply  the  whole,  or  such  part  or 
parts  as  they  should  deem  expedient,  of  the  rent  or  other 
income  of  the  share  to  which  such  child  should  be  entitled 
mider  his  will  of  the  said  real  and  personal  estate,  in  or 
towards  his  or  her  maintenance  and  education,  or  other- 
wise for  his  or  her  benefit  during  minority ;  and  then,  after 
directing  accumulation  of  the  unapplied  income,  he  says 
this:  "And  in  case  such  rent,  income,  and  accumulation 
should  be  deemed  insuflScient  for  the  purposes  aforesaid,  I 
empower  my  said  trustees  or  trustee,  if  they  or  he  shall 
think  it  advantageous  so  to  do  at  any  time  or  times  during 
the  minority  of  such  child  or  children,  by  sale  or  mortgage 
of  the  whole  or  any  part  of  the  shares  or  interest  of  such 
child  or  children,  of  or  in  the  said  real  and  personal  estate 
as  aforesaid  "...  — ^and  there  he  stops,  and  goes  on  to  an- 
other subject  I  think,  however,  that  the  expression  is 
strong  enough  to  shew,  that  what  the  testator  intended  was 
to  empower  his  trustees,  in  the  event  of  such  insufficiency 
as  he  has  supposed,  by  such  sale  or  mortgage  as  he  has  di- 
rected, to  raise  what  shall  be  sufficient  for  maintenance.  It 
seems  to  me,  therefore,  that  there  is  that  power  in  the  trus- 
tees. 

There  must  be  a  declaration  that  both  the  legacy  and  the 
annuity,  and  also  the  arrears  of  the  annuity,  are  well  charg- 
ed on  the  testator's  real  estate,  and  that  there  is  power  to 
raise  money  for  maintenance  by  sale  or  mortgage. 

Decree  accordingly. 


/nd^nau. 
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1867. 


March  2nd. 


Stodc—Rail' 
way  Shares- 
Transfer — 
Fietitume 
Name. 

Where  an  in- 
testate haul 
executed 
transfers  of 
ndlway  shares 
and  stock  to  a 
fictitioiis  per- 
son, the  Coort, 
on  a  bill  filed 
by  his  admi- 
nistrator, de- 
clared that  the 
intestate  used 
the  fictitious 
name  as  an- 
other designa- 
tion of  himself, 
and  that  the 
FUdntiff;  as 
his  adminis- 
trator, was  en- 
titled to  trans- 
fer the  shares 
and  stock,  and 
to  receive  the 
dividends 
thereof. 


ARTHUR  u  THE  MIDLAND  RAILWAY 
COMPANY. 

ARTHUR  V.  THE  LONDON  AND  NORTH  WEST- 
ERN RAILWAY  COMPANY. 

IN  the  year  1847^  James  Frank  executed  transfers  of  cer- 
tain shares  and  stock,  to  which  he  was  entitled  in  the 
above^nentioned  companies,  to  J  amies  TrmJt, 

The  transfers  appeared  to  be  duly  attested. 
Jamies  Fra/nk  died  in  1855  intestate. 

The  bills  were  filed  by  his  administrator,  to  have  it  de- 
clared that  the  Plaintiff,  as  the  administrator  of  the  intes- 
tate, was  entitled  to  the  shares  and  stock. 

It  appeared  in  evidence  that  there  was  no  such  person  as 
Ja/mes  Trent;  that  the  name  Jamies  Trent  had  been  used 
and  the  transfers  executed  by  the  intestate,  with  the  view 
of  protecting  the  property  firom  his  creditor^  and  that  the 
name  of  the  attesting  witness,  appearing  to  be  subscribed  to 
the  deeds  of  transfer,  had  been  written  by  the  latter  upon 
blank  sheets  of  •ps.-per  to  oblige  the  deceased. 

The  deceased,  notwithstanding  the  execution  of  the  deeds 
of  transfer,  was  in  the  habit  of  receiving  the  dividends 
up  to  the  time  of  his  death,  and  the  signature  "James 
TrsTU,"  appearing  in  the  transfers  and  on  the  dividend 
warrants,  were  in  his  handwriting. 


Argument.         Mr.  RoU,  Q.  C,  and  Mr.  RodweU,  for  the  Plaintiff,  now 
'  asked  for  a  declaration  in  terms  of  the  prayer  of  the  bill 
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[The  VICE-CHANCELLOR  referred  to  Oreen  v.  The  Bank 
of  England  (a),  where  a  bankrupt  bad  invested  money  in 
the  purcbase  of  stock  in  tbe  Bank  of  Engkmd,  in  a  ficti* 
tious  name,  for  tbe  purpose  of  defrauding  bis  creditors;  and 
Lord  AbvngeTf  C.  R,  on  a  bill  filed  by  tbe  assignees,  ordered 
the  Bank  to  erase  firom  ibeir  books  tbe  fictitious  name,  and 
insert  that  of  tbe  bankrupt] 
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1867. 


Arffumeni, 


Mr.  Bolt,  Q.  C,  relied  upon  tbat  authority,  but  submitted, 
that  in  tbe  present  case  tbe  form  of  tbe  declaration,  as 
prayed,  would  be  more  convenient 

Ur.  Willcock,  Q.  C,  and  Mr.  Speed,  for  tbe  Defendants, 

Were  prepared  if  tbe  Court  was  satisfied  on  tbe  evidence, 
to  conBent  to  tbe  decree  sought  by  the  Plaintiff 


The  Vice-Chancellor,  Sir  W.  Page  Wood,  made  a 
decree  in  tbe  following  form: — 

Dbcla&b,  that  the  intestate  James  Frank  used  the  name  of  James 
Trent  as  another  dedgnation  of  himself;  and  that  the  Pluntiff,  as  the 
administrator  of  James  Frank,  ia  entitled  to  transfer  the  shares  and 
ifcock  in  question,  and  to  receive  the  dividends  thereof. 


Minute  of 

Decree, 


(a)  3Y.&C.Exch.722. 
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1857. 


/V6.  %1th  dh 
March  2nd. 

ttruetion — 

WorcU—Rda^ 
five  Words. 

The  Court 
may  supply 
words  in  a 
will  where  the 


HOPE  V.  POTTER 

Francis  THEAKSTON,  by  his  wlU,  dated  in  1830, 
devised  his  messuage  and  dwelling-house,  with  the  appur- 
tenances, in  the  city  of  York^  to  his  wife,  for  life ;  and  from 
and  after  her  decease,  unto  her  daughter  Charlotte  Theak- 
aton  Driffieldy  her  heirs  and  assigns,  for  ever;  but  in  case 
the  said  C.  T.  Driffield  should  die  under  the  age  of  twenty- 
context  shews,  fiye  years  "  without  having  left  any  child  or  children  her 

by  a  necessary  .    .       „  . 

implication,  Surviving,^'  then,  and  in  that  case,  he  gave  the  same  pre- 
words^ittod,  mises  to  trustees  in  fee,  upon  the  trusts  thereinafter  declared 
Sey"«  TOD-     oo^^™^g  ^^^  residue  of  his  real  estate.    And  he  gave  and 

plied  there 
would  be  an 
intestacy. 

So,  where 
there  is  a  gift 
by  wiU,  and 
then  a  gift 
over  not  com- 
mensurate 
with  the  ori< 


ginalf 
Court 


words  of  the 
gift  over,  by 
supplying 
woxils  of  refer- 


devised  to  the  same  trustees  in  fee  all  other  his  real  estate 
whatsoever  and  wheresoever,  in  trust,  to  receive  the  rents 
and  profits  thereof  and  pay  the  same  to  the  said  Charlotte 
Theakston  Driffield^  for  her  separate  use;  and  from  and 
after  her  decease,  then  in  trust  that  they  his  said  trustees, 
and  the  survivors  or  survivor  of  them,  his  or  her  heirs,  exe- 
gift,  the    cutor%  or  adminiBtrators»  should  ''  convey,  assign,  and  assure 

tail  the  genenJ  the  same  hereditaments  and  premises  unto  and  equally 
amongst  such  child  or  children  of  the  said  Charlotte  Theak- 
ston  Driffield,  his,  her,  or  their  heirs,  executors,  administra- 

enoe;  AS  where  tors,  and  assigns,  if  more  than  one,  as  tenants  in  common, 

the  first  gift  is 
to  ^.'f  child- 
ren, and  the 
gift  oTer  is  in 
de&ult  of  is- 
sue of  ^.,  the 
Court  will  read 
the  gift  over  as  though  it  were  in  defisiult  of  "  such  **  issue. 

But  where  there  was  a  devise  of  a  particular  property  to  the  testator's  daM^hterA.,  her 
heirs  and  assigns,  and  if  she  should  die  under  the  age  of  twenty -five  years  "  without  having 
left  any  child  or  children,**  over ;  and,  subsequently,  a  devise  of  other  real  estate  to  trustees  in 
fee,  in  trust  for  A.  for  her  separate  use;  and  after  her  death,  in  trust  to  convey  the  same 
"  unto  and  equally  amongst  iuch  children  of  ^.  as  tenants  in  common,  the  rents  and  profits 
in  the  meantime  te  be  applied  for  their  maintenance ;  and  in  case  A.  shoutd  die  without 
leaving  any  child  or  children,  or,  leaving  such  child  or  children,  all  should  die  under 
twenty-one,"  over : — Beld,  that  the  Court  could  not,  after  "  such  children  of  ^ .,"  supply  the 
words  "as  should  attain  twenty-one,"  but  was  at  liberty  as  against  the  testatoi'a  heir  to 
construe  the  word  "  such  "  as  relating  to  all  the  children  of  il.,  aa  they  had  been  mentioned 
in  the  previous  limitation. 


and  not  as  joint  tenants,  the  rents  and  profits  in  the  mean- 
time arising  from  the  same  premises  to  be  applied  by  my 
said  trustees  towards  their  maintenance  and  education  dur- 
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btg  their  respective  minorities;  and  in  case  the  said  Char- 
IcUe  Theakaton  Drigield  should  die  without  leaving  any 
child  or  children,  or  having  such  child  or  children  all  such 
should  die  under  the  age  of  twenty-one  years,  then  in  trust 
that  they  my  said  trustees,  or  the  survivors  or  survivor  of 
them,  his  or  her  heirs,  executors,  or  administrators,  should 
convey,  assign,  and  assure  the  same  hereditaments  and  pre- 
mises "  unto  such  of  his  near  or  distant  relations  as  the  tes- 
tator s  wife,  by  her  will,  should  appoint;  and  in  default 
thereof  and  subject  thereto,  for  such  of  his  nephews  and 
nieces  zr  should  be  then  living,  in  equal  shares,  their  re- 
spective heirs,  executors,  administrators,  and  assigns. 

The  testator  died  in  1830. 

Charlotte  Theakston  Driffield  intermarried  with  Thxmuia 
Nuraaw,  and  had  by  him  seven  children.  She  died  in  the 
month  of  May,  1846.  One  of  her  children,  named  Oliar- 
lotU  Nuraaw,  died  in  her  lifetime,  under  age,  and  without 
having  been  married.  Another,  named  Alfred  Nursaw, 
survived  his  mother,  and  then  died  under  age. 

This  was  a  special  case,  in  which  the  trustees  of  the  will 
iffere  Plaintiflfe,  and  the  surviving  children  of  Charlotte  T. 
Nuraa/w  and  the  representatives  of  the  deceased  children 
were  Defendants;  and  the  questions  were,  whether  the 
seven  children  of  the  said  Cha/rlotte  Theakston  Nursaw,  or 
any  and  which  of  them,  took  vested  interests  under  the 
above  gift  immediately  upon  their  births  respectively,  or 
what  interests  they  took  under  such  gift. 
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Statement. 


Mr.  J,  T.  Humphry,  for  the  trusteea 

Mr.  Prendergast,  for  the  surviving  children,  and  the  heir 
of  the  testator:— 

The  gift  to  "such"  children  of  C.  T.  Driffield  is  insensi- 
VOL.  in.  P  K-  J, 


ArgmmmL 
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1857. 


Argwneni. 


ble,  without  sapplying  some  words,  because  the  word  "  sach/' 
as  it  stands,  has  no  antecedent.  The  context  of  the  will 
shews  so  clearly  that  the  words  "  as  should  attain  the  age 
of  twenty-one  years/"  have  been  omitted  by  accident,  that 
the  Court  can  supply  those  words:  Spaldvng  \.  Spald- 
ing(a),  Abbot  v.  Middleton  (5).  Then  the  children  who 
died  under  age  take  no  interest 


Mr.  Brodridc,  for  the  representatives  of  the  deceased 
children: — 

The  word  "such"  refers  to  all  the  children  of  C.  T, 
Driffield  who  were  previously  mentioned  in  the  will :  Strutt 
y.  BraithwwUe  (o) ;  so  that  the  share  of  each  child  vested  at 
its  birth.  The  gift  of  the  income  in  the  meantime  for  their 
maintenance  assists  this  construction :  Jonsa  v.  Mackil- 
wain  (d). 

Mr.  Amphletly  for  other  parties  in  the  same  interest: — 

Words  cannot  be  supplied,  unless  the  context  points  out 
the  very  words  which  should  be  so  supplied  by  a  necessary 
implication.    That  is  not  the  case  here. 

Mr.  Prendergast,  in  reply. 

Judgment  reserved. 


j¥iAgmei^,         Vice-Chancellor  Sir  W.  Page  Wood  (after  stating 
briefly  the  terms  of  the  will,)  continued : — 

It  is  obvious  that  this  will  is  not  very  accurately  ex- 
pressed. The  contest  is,  whether  or  not  the  children  all 
took  vested  interests  expectant  on  their  mother's  death. 
This  lady  married,  and  had  a  family,  and  some  of  her 


(a)  Cro.  Car.  186. 
(6)  1  Jnr.  N.  S.  1126. 


(c)  6DeG.&S.: 
(ci)  1  Boas.  220. 
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cluldren  attained  twenty-oue,  and  others  died  infants,  in  her 
lifetime  and  since  her  deaiL  It  has  been  argued,  that  the 
Court  should  supply  certain  words  after  the  word  "  such," 
which  is  in  general  a  relative  word,  so  as  to  limit  the  vesting 
of  the  interest  in  the  children  to  some  contingency  or  other, 
and  the  particular  contingency  suggested  is,  such  children 
as  should  attain  the  age  of  twenty-one  years. 

With  r^ard  to  the  discretion  of  the  Court  to  supply 
words  in  a  will,  the  cases  are  very  numerous,  but  I  think 
they  may  be  classed  under  two  heads :  The  first  is,  when 
the  will  is  in  itself  incapable  of  bearing  any  meaning 
unless  some  words  are  supplied,  so  that  the  only  choice  is 
between  an  intestacy  and  supplying  some  words;  but  even 
tiiere,  as  in  every  case,  the  Court  can  only  supply  words  if 
it  sees  on  the  face  of  the  will  itself  clearly  and  precisely 
what  are  the  omitted  words,  which  may  then  be  supplied 
upon  what  is  called  a  necessary  implication  from  the  terms 
of  the  will,  and  in  order  to  prevent  an  intestacy.  The 
second  dass  of  cases  is  like  Spalding  v.  8p(ddi/ng(a),  where 
there  is  a  clear  and  precise  gift,  and  a  contingent  limitation 
over,  which  is  clearly  expressed,  but  is  not  commensurate 
with  the  previous  gift,  the  contingency  being  either  in  ex- 
cess, as  in  many  of  the  cases  where  the  gift  over  has  been 
upon  a  death  without  issue,  and  the  Court  has  thought 
itself  at  liberty  to  curtail  that  gift  over,  by  introducing  the 
word  "  such  "  issue,  or  where  there  has  been  a  defect,  as  in 
Spdldmg  v.  Spaldvng{a)  and  Abbot  v.  Middleton  (b), 
where  the  limitation  has  been  to  one  for  life  with  remainder 
to  his  children,  or  to  one  in  tail  with  a  limitation  over  on  a 
contingency,  and  the  Court  has  held  the  gift  over  to  be  by 
way  of  substitution  for  the  original  gift,  in  the  event  of  the 
original  gift  &iling,  and  has  found  the  contingency  too 
narrow  to  fit  that  event,  and  has  thought  itself  at  liberty, 

(a)  Cra  Car.  186.  (b)  1  Jur.  N.  S.  1 12a 
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1M7.  fi^"^  ^^  whole  context  of  the  will,  to  supply  words,  there 
being  a  necessary  implication  that  the  gift  over  was  in- 
tended to  be  reduced  so  as  to  suit  the  previous  gift. 

Judgmtmt.         j^  ^^  ^^^  ^^^^  argued,  in  this  case,  nor  could  it  bo 
argued,  that,  unless  words  were  added,   there  would  be 
an  intestacy,  though  the  heir-at-law  is  a  party  to  the  suit 
Then  the  question  is,  whether  the  Court  can  find,  on  the 
face  of  the  will,  enough  to  enable  it  to  give  a  sensible 
meaning  to  the  words;  for,  if  it  can,  the  Court  is  not  at 
liberty  to  avail  itself  of  this  hazardous  coiubo  of  supplying 
words;  nor  do  I  see,  supposing  that  I  had  been  put  in  that 
difficulty,  how  I  could  safely  have  supplied  the  words  which 
have  been  suggested    That  some  words  have  been  omitted 
seems  to  be  very  probable,  from  the  fact  of  there  being  a 
direction  to  convey  to  "  such"  children,  and  that  the  rents 
and  profits  in  the  meantime  should  be  applied  for  their 
benefit  during  their  minorities ;  but  I  must  have  a  dear 
conviction,   amounting  to  a  necessary  implication,    that 
the  words  which   I  am  called   upon  to  supply  are  the 
proper  words,  otherwise  I  am  not  at  liberty  to  supply 
them.     There  is  a  great  difficulty  in  what  I  am  asked  to  do 
here,  namely,  to  insert  words  making  the  gifl  to  such 
children  "as  should  attain  the  age  of  twenty-one  years." 
The  limitation  is  to  the  children  of  a  lady,  with  a  gift  over 
on  all  those  children  dying  under  twenty-one,  and  there  is 
no  gift  over  in  the  event  of  any  of  them  attaining  twenty- 
one.     There  would  be  a  very  strong  reason  for  concluding 
from  this,  that  the  words  suggested  are  the  proper  words  to 
be  inserted;  but  the  case  does  not  rest  there,  because  there 
is    a    previous    gift    to    Cha/rlotte    TheaJcston   Driffield, 
for  life,  and  then  a  gift  over  if  she  should  die  without 
leaving  any  child  or  children,  or  having  such  child  or 
children  all  should  die  under  the  age  of  twenty-one  years; 
and,  by  the  same  argument,  I  ought  to  insert  in   the 
intermediate  gift  to  her  children  the  words  *'  as  should  sur- 
vive the  mother  and  attain  twenty-one."     That  would  be 
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the  exact  correlative  of  the  terms  of  the  gift  over ;  but  this  1857. 
would  be  going  much  too  far.  Those  are  the  only  words 
which  could  be  iuftroduced  into  the  original  gift,  so  as  to 
make  it  exactly  consistent  with  the  gift  over;  but  we  con- 
stantly see  wills  in  which  tliere  is  a  limitation  to  persons  to 
vest  at  twenty-one,  and  yet  a  gift  over  if  all  die  during 
the  lifetime  of  the  tenant  for  life.  So  that  the 'somewhat 
unreasonable  result  is  continually  occurring,  that  there  are 
several  children  who  all  attain  twenty-one  during  the  life- 
time of  the  tenant  for  life;  but,  if  no  child  survives  him,  all 
the  shares  become  defeasible.  I  cannot  form  any  opinion 
in  this  case  what  words  have  been  omitted.  It  is  pro- 
bable that  it  was  intended  to  limit  the  gift  to  children 
who  should  attain  twenty-one;  but  whether  or  not  that  was 
coupled  with  the  contingency  of  their  surviving  their 
mother  I  have  great  doubt;  and  unless  I  could  come  to  a 
clear  conclusion — ^if  it  remain  at  all  doubtful  whether  it  was 
intended  to  be  a  simple  contingency  of  their  attaining 
twenty-one,  or  with  another  contingency  superadded — I  am 
not  at  liberty  to  supply  the  words  suggested;  I  have  no 
authority  to  make  a  will  for  the  testator  by  adding  words, 
unless  there  is  a  necessary  implication  that  the  words  to  be 
added  have  been  omitted  by  mistake.  I  am  therefore  of 
opinion,  that  I  cannot  supply  any  words  in  this  case. 

Then  it  remains  to  be  considered,  whether,  as  against  the 
heir  of  the  testator,  I  can  give  any  meaning  to  the  words  of 
this  giftw  I  agree  that  it  is  a  strained  construction  to  carry 
back  the  word  "  such  "  to  the  children  mentioned  in  the 
earlier  part  of  the  will. 

In  Strvtt  V.  Braithwaite  (a)  the  construction  was  quite 
natural  We  say,  commonly,  "  if  a  person  has  children,  I 
give  to  such  children."  In  that  case,  the  original  limitation 
was  to  all  and  every  the  child  or  children,  and  carrying  it 

(a)  5  Do  G.  &  S.  369. 
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I8d7.  back  to  the  original  words,  "  such  "  chOdren  must  hate 
meant  all  the  children.  But  here,  in  the  earlier  part  of  the 
will,  there  is  a  gift  to  G,  T,  DTiffi£ld,miih  an  executory 
devise  if  she  should  die  without  having  left  any  child  or 
**^'**"^'  children  her  surviving,  and  then  the  limitation  of  the  resi- 
due is  to  "  such  "  children  of  G  T,  DriffidcL 

As  against  a  construction  which  would  lead  to  an  intes- 
tacy I  hold  that  there  is  suffi  cient  indication  in  the  will  to 
shew  that  children  of  this  daughter  were  intended  to  take. 
The  question  is,  whether  it  was  intended  to  exclude  any  from 
the  benefit  of  the  gift  I  do  not  find  any  words  of  exclusion ; 
and  as  I  find  the  children  of  Charlotte  Theakston  DriffiM 
mentioned  in  the  former  part  of  the  will,  I  think  I  am  jus- 
tified in  reading  the  word  '*  such  *'  as  equivalent  to  "  the 
said."  The  direction  to  pay  the  rents  and  profits  "  in  the 
meantime,"  is  of  doubtful  meaning;  but  upon  this  construc- 
tion it  is  not  insensible,  because  the  trustees  are  to  convey 
and  assure  the  property  to  the  children,  and  "  the  meantime'^ 
may  signify  the  interval  which  may  elapse  before  such  con- 
veyance is  made,  or,  at  all  events,  it  may  mean  during  the 
minority  of  any  of  the  children. 

It  is  impossible  to  make  any  construction  of  a  will  like  this, 
which  will  not  be  somewhat  forced ;  but  I  am  forcing  the  con- 
struction against  the  heir  and  not  i^ainst  any  other  parties. 

As  to  the  argument  firom  the  absurdity  of  supposing  that 
these  int^ests  are  to  vest  immediately,  and,  in  the  event  of 
none  of  the  children  attaining  twenty-one,  are  to  be  again 
devested;  a  similar  argument  applies  with  equal  force  to 
the  construction  that  the  shares  of  any  who  attained 
twenty  one  would  vest,  but  if  the  mother  afterwards  died 
without  leaving  any  children,  such  shares  would  thereupon 
be  devested. 

In  Spalding  v.  Spalding  (a)  and  Abbot  v.  Middleton(b\ 
(a)  Cro.  Car.  185.  (6)  1  Jur.  N.  S.  liaa 
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the  Court  struggled  to  prevent  an  estate  previously  given 
from  being  destroyed  by  a  contingent  limitation  over.  In 
this  case  I  am  asked  to  restrict  an  estate  which  is  limited 
without  restriction,  by  an  inference  which  it  is  attempted  to 
raise  from  the  word  "  such.''  I  am  of  opinion  that  I  cannot 
do  this;  but  I  must  decide  that  the  seven  children  took 
vested  interests. 


Judj/mmi. 


In  the  Mattbdb  of  THE  TRUSTEE  RELIEF  ACT;      March  im, 

l6th,l7th,S 

In  the  Mattbb  op  THE    TRUSTS    OF    HODGES'        ^^ 
SETTLEMENT; 

In  the  Matter  of  THE   TRUSTS   OF   COGGAN'S 
WILL; 

Ik  the  Matter  of  M.  C.  L.  HODGES,  an  Infant; 

In  the  Matter  of  THE  18  &  19  VICT,  a  48,  THE 
INFANTS'  SETTLEMENTS  ACT. 

IjSIS  was  a  petition  presented  by  the  guardian  of  a  young  Wardofdmn 
lady  under  age,  appointed  by  her  father's  wiE  u^T^^ta 

It  appeared,  that  she  was  entitled  to  three  funds  in  ^***[^ 

Courts  under  the  following  circumstances : —  Money  belong- 

ingaMoltttely* 

The  first  sum  was  a  l^acy  by  her  Other's  will,  vested  in  lady  vmdw 

her,  payable  when  she  should  attain  twenty-one.     The  Jll^^^^^*^, 

second  sum  was  vested  in  her  under  the  settlement  made  Court  under 

the  TruBtee 

on  her  &ther's  marriage,  and  was  payable  to  her  at  twenty-  Relief  Act,  end 
one  or  marriage,  with  a  power  enabling  the  trustees  of  the  ^^^S«q* 
settlement  to  apply  the  interest  for  her  maintenance.    The  onderthat Act 

^^  ''  for  payment 

of  part  of  the 
diTidendi  to  her  teatamentary  guardian  for  her  maintenance,  in  purauanoe  of  an  order  for 
fi^  aUowance  for  her  maintenance  made  upon  an  application  at  Chambers: — UM,  that  the 
>a^t  Wm  thereby  made  a  ward  of  Court. 


^c^^<u^r.g,  f .  Ay^/,  /^ 
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third  fund  was  a  legacy  given  to  her  by  her  grand&iiker's 
will,  and  was  to  be  paid  at  twenty-one,  or  marriage  with 
the  consent  of  her  goardian. 

On  the  5th  of  June,  1854,  an  ord^  was  made,  on  sum- 
mons»  at  Chambers,  that  the  first  sum  should  be  paid  into 
Court  to  an  account  in  the  matter  of  M,  C,  Z.  Hodges,  an 
infant,  and  that  the  interest  should  be  paid  to  her  guardian, 
the  petitioner,  for  her  maintenance;  and  that  the  trustees 
of  the  second  sum  should  be  at  liberty  to  pay  so  much  out 
of  the  interest  of  the  second  sum  as  would  make  up  the 
amount  of  4002.  a  year. 

The  first  sum  was  transferred  into  Court  under  that 
order.  * 

The  trustees  of  the  second  sum  then  transferred  that  fund 
into  Court,  under  the  Trustee  Relief  Act;  and,  upon  peti- 
tion under  that  Act,  an  order  was  made  directing  the  Ac- 
countant-General  to  pay  to  her  guardian,  out  of  the  divi- 
dends thereof,  Such  a  sum  as  would  make  up  the  yearly 
amount  of  the  maintenance  allowed  to  the  infant 

The  third  fund  was  also  transferred  into  Court,  under  the 
Trustee  Belief  Act;  and  no  petition  having  been  presented 
with  regard  to  it,  the  dividends  had  been  accumulated. 

The  young  lady  had  attained  the  age  of  eighteen,  and  a 
marriage  had  been  agreed  upon  between  her  and  A,  B. 

This  petition  was  presented  by  the  guardian,  stating  the 
above  facts,  and  praying  for  an  inquiry  as  to  the  fitness  of 
the  marriage— that  A.  B,  might  lay  proposals  for  a  settle- 
ment before  the  Judge  at  Chambers — ^that  such  settlement 
might  be  settled  at  Chambers — that  "  the  sanction  of  this 
Honourable  Court  might,  in  pursuance  of  the  provisions 
contained  in  the  Act  lastly  mentioned  in  the  title  hereof, 
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be  given  to  the  said  infant  M,  C,  L,  Hodges,  to  enable 
her  to  make  the  settlement  proposed  to  be  so  settled 
by  the  said  Judge  as  aforesaid,  as  valid,  binding,  and  effi^o- 
tual  as  if  the  said  M.  G.  L.  Hodges  was  of  the  full  age  of 
twenty-one  years '^— that,  on  the  execution  of  the  settle- 
ment^ the  parties  might  be  at  liberty  to  intermarry;  and 
that,  afler  the  marriage,  the  trust  funds  might  be  paid  out 
of  Cotirt  to  the  trustees  to  be  appointed  by  the  settlement 
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Mr.  E.  IL  Turner,  for  the  petitioner,  said,  the  petition 
was  presented  on  account  of  the  doubt  whether  the  infant 
was  a  ward  of  Court,  and  referred  to  the  Trustee  Relief 
Act,  sect  2,  and  In  re  M'CuUochs  (a). 


Aryument, 


Mr.  Howe  appeared  for  the  trustees,  and  for  the  executor 
of  the  will  of  the  grandfather  of  the  infant 

Vice-Chancellok  Sir  W.  Page  Wood  said,  he  would 
consult  the  other  Judges,  and  mention  it  again  on  fl'uesday 

morning. 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

This  seems  to  me  to  be  a  case  upon  which  the  opinion  of 
the  Lord  Chancellor  should  be  sought,  as  to  the  jurisdiction 
over  wards  of  this  Court  The  old  authorities  appear  to 
throw  some  light  upon  the  question.  In  Ex  j)arte  Birch- 
^(J>)  there  were  two  infants,  one  nineteen  years  of  age  and 
the  other  twelve,  and  an  application  was  made  by  petition 
not  m  a  suit  for  the  appointment  of  a  guardian,  and  for  leave 
that  the  elder  of  the  two  might  marry ;  and  Lord  Hardvdcke 
said,  that  there  was  no  occasion  for  the  latter  part  of  the 
application,  which  proceeded  upon  a  misapprehension  of  the 


March  IGtk. 
Judgment, 


(a)  Dru.276. 


(6)3Atk.813. 
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Marriage  Act;  that,  by  the  Rubiidk  and  the  Act  of  Uni- 
fomiity,  which  adopted  its  very  terms,  the  in&nt  might  be 
married  by  bamis ;  and  that,  when  a  guardian  was  appointed, 
this  would  have  no  effect:  and  he  made  no  order  on  that 
part  of  the  petition.  I  always  understood  that  this  was  the 
rula  The  guardian  may  give  or  withhold  his  consent  to 
the  marriage  as  he  chooses.  This  Court  has  no  jurisdiction 
in  the  matter,  unless  a  bill  is  filed,  and  the  infiuit  is  by 
this  means  made  a  ward  of  Court 


In  the  case,  In  re  M'CuUochs  (a),  it  is  assumed  by  the 
Judge,  that  an  infant  becomes  a  ward  of  Court  upon  the 
filing  of  a  bill.  The  marginal  note  in  that  case  is  not  very 
correct.  It  states  that  an  infant  may  be  made  a  ward  of 
Court  on  petition;  what  was  asked  was,  that  an  in&nt 
should  be  made  a  ward  of  Courts  and  the  order  upon  the 
petition  seems  to  have  been,  that  she  should  be  made  a  ward 
of  Court,  and  proper  steps  taken  to  secure  her  property. 
That  seems  to  mean  that  a  bill  should  be  filed  for  these 
purposqfL 

If  that  was  the  old  law,  I  have  no  doubt  that  the  Act  for 
the  Belief  of  Trustees  cannot  affect  the  rule  in  any  way. 
This  statute  does  not  purport  to  confer  upon  the  Court  any 
jurisdiction  of  the  kind.  Trustees  pay  a  particular  fiind 
into  Court  under  its  provisions,  and  the  statute  enacts^  that 
such  orders  as  shall  seem  fit  shall  be  made  by  this  Court  in 
respect  of  the  fund  so  paid  in  upon  petition  without  bill, 
and  that  such  orders  "  shall  have  the  same  authority  and 
effect,  and  shall  be  enforced,  and  subject  to  rehearing  and 
appeal,  in  the  same  manner  as  if  the  same  had  been  made 
in  a  suit  regularly  instituted  in  the  Court"' 

There  is  nothing  in  that  provision  to  make  any  infant. 


(a)  Dru.  276. 
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w1)o  may  happen  to  have  an  interest  in  that  fund,  a  ward  of 
Court  The  effect  of  filing  a  bill,  is  to  give  the  Court  juris- 
diction over  all  the  property  of  the  infant  It  would  be  a 
very  different  question,  whether  the  lady's  equity  to  a  set- 
tiement  would  not  arise  when  she  is  married. 
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On  the  same  day,  Mr.  E,  R.  Turner  applied  to  the  Lords 
Justices,  mentioning  the  case  referred  to  before  the  Vice- 
Chancellor,  and  the  case  of  Ex  parte  BirchaU,  and  further 
referring  their  Lordships  to  In  re  Bloye'a  Trust  (a).  The 
Lords  Justices  said  they  would  consider  the  Trustee  Relief 
Act,  and  mention  it  the  next  morning. 


Statement. 


The  Lords  Justices  said,  the  matter  had  better  be  brought    March  I7th. 
before  the  Lord  Chancellor. 

The  matter  was  opened  before  the  Lord  Chancellor  and    March  \8th. 
the  Lords  Justices,  in  a  private  room  at  the  Privy  Council. 


Mr.  Turner  explained  the  nature  of  the  case  of  Ex  pa/rte 
BircheU  (&),  from  a  note  taken  from  the  Beg.  Book,  and  said, 
that,  in  this  case,  the  amount  of  the  property  was  above  that 
which  made  it  necessary,  under  the  practice  before  1852,  that 


(a}lMac.&G.488. 

(b)  3  Atk.  813.  Beg.  Book, 
1753*.    A.  473. 

The  following  additional  fiicts 
are  taken  from  that  book.  The 
name  of  the  second  infi&nt  was 
Eater,  not  Mar^.  The  petition 
was  presented  by  the  two  in- 
fants, John  Crowther  and  John 
Bir^dU,  and  shewed  that  J, 
Cnywther  had  paid  his  addresses 
to  Sarah;  that  P.  B.,  the  father 
of  Sarah  and  Hester,  was  lately 
dead ;  that  the  mother  of  the  in- 
fante bad  lately   intermarried 


with  one  Wood,  and  was  since 
dead;  that  the  petitioners  con- 
sidered him  a  very  improper 
person  to  have  the  care  and 
management  of  the  person  and 
effects  of  the  petitioners  Sarah 
and  Better;  that  the  petitioner 
John  BirchaU  was  uncle  to  the 
petitioners  Sarah  and  He$kr,  and 
had  been  applied  to  by  the  peti- 
tioners Sarah  BirchaU  and  John 
Crotffther  for  his  consent  that 
they  should  intermarry  together; 
that  the  petitioner  John  BirchaU 
was  willing  that  the  said  intend- 


•  iSifc,  the  Book 
for  1754  be- 
gins NoY.  6* 
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a  bill  should  he  filed,  and  submitted,  that  the  cases  Ex  parte 
Mcleaworth  (a)  and  Ex  'parte  LaJeva  (b)  must  be  considered 
to  have  overruled  the  case  of  Ex  parte  Myeracough  (c) ;  and 
that  the  rule  established,  after  a  conference  with  Lord  Eldon, 
as  mentioned  in  Ex  parte  Mcleaworth  (a),  could  not  be  re- 
scinded by  the  single  decision  of  a  Vice-Chanoellor,  in  Ex 
parte  Starkie  (d)]  and  that  the  summons  in  Chambers  was, 
on  that  account,  equivalent  to  a  bill  filed.  He  then  sub- 
mitted, that,  even  were  that  not  so,  the  custody  of  the 
infant's  property,  and  the  order  for  maintenance  out  of  the 
funds  in  Court,  drew  after  it  the  care  and  custody  of  the 
person  of  the  infant,  referring  to  Wright  v.  Naylor  (e)  and 
WeUealey  v.  Duke  of  Beaufort  (/).  The  Trustee  Relief  Act, 
however,  put  the  question  beyond  all  doubt,  as  it  was  a  nar- 
row view  to  say  that  an  order  made  should  not  have  the 
effect  of  making  an  infant  a  ward  of  Court;  because  the 
asking  for  that  order  in  a  suit  regularly  instituted  in  the 
Court,  without  the  actual  order  itself  in  the  suit,  had  that 
effect;  and  the  object  and  effect  of  that  Act,  as  explained 
by  Lord  Gottenham  in  Ex  parte  Bhye'a  Trust  (g),  was  to 
put  the  petitioners  in  the  same  position  as  if  a  bill  had  been 
filed,  and  the  suit  had  come  on  for  further  directions  after  a 
payment  into  Court  by  the  executors  or  trustees.     With 


ed  marriage  should  take  effect, 
believing  the  same  to  be  a  proper 
marriage ;  that  the  fortune  and 
business  of  John  CrowUier  whs 
equal  to  the  fortune  of  Sarah 
BirchaU;  and  the  petitioners 
therefore  prayed,  that  tbe  peti- 
tioner John  BirchaU  might  be 
appointed  guardian  to  the  peti- 
tioners 8arah  and  Hetter  Birch- 
aU; and  that  the  petitioner  John 
Crowther  might  be  at  liberty  to 
marry  the  petitioner  Sarah.  AH 
parties  wei'e  ordered  to  attend, 
.  and  on  their  attending,  and  on 


hearing  the  petition  read,  and 
counsel  of  all  parties :  It  was 
ordered,  that  the  petitioner  John 
BirchaU  be  appointed  guardian 
of  the  person  and  estates  of  the 
said  petitioners  Sarah  BirchaU 
and  Hester  BirchaU^  the  infanta. 

(a)  4  Buss.  308,  n. 

lb)  4  Buss.  307. 

\c)  IJ.&W.  161. 

\d)  3  Sim.  339. 

(«)  6  Madd.  77. 

(/)  2  Hubs.  1,  18,  20,  21. 

ig)  lM*N.&G.4b8. 
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regard  to  l^acies  paid  in  under  the  Legacy  Duty  Act,  he 
said,  that  though  infants  did  not  become  wards  of  Court 
by  that  payment,  that  was  inapplicable  to  the  present  case, 
as  the  words  of  that  Act  were,  that  application  should  be 
made  to  the  Court  by  "  petition  or  motion  in  a  simimary 
way,"  without  any  reference  to  a  suit  regularly  instituted ; 
and  the  jurisdiction,  being  a  statutory  jurisdiction,  did  not 
draw  after  it  the  ordinary  jurisdiction  of  the  Court. 

The  LoBD  Chancellor,  after  conferring  with  the  Lords 
Justices,  said,  that  without  expressing  any  opinion  as  to  any 
question  except  that  arising  on  the  Trustee  Belief  Act^  he 
was  of  opinion,  that  the  effect  of  that  Act  was  to  put  the 
parties  in  the  position  pointed  out  in  the  case  of  In  re 
Bloye'a  Trust,  and  insisted  on  in  the  argument;  and  that 
he  was  of  opinion  that  Miss  Hodges  was  a  ward  of  the 
Court 
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Mr.  TuvTier  appearing  for  the  petitioner,  and 

Mr.  Howe  consenting  as  before, 

The  Vice-Chancellor  granted  the  prayer  of  the  petition, 
^cept  that  part  praying  for  the  transfer  of  the  funds,  which 

8^  over. 


March  I9th. 
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March  14<A  6i  LANGFORD  V.  SELMES. 

La/n/Slwrdamd    XHIS  was  an  application  by  a  purchaser  under  a  decree 

tvpp^ir-'Rmit-    of  the  Court,  to  be  discharged  from  his  purchase,  on  the 

^***- groimd  of  a  defect  in  title  and  a  misdescription  in  the  par- 

The  doctrine      ticulars  of  sale, 
of  estoppel 
between  land- 
lord wd  te-  By  a  deed,  dated  the  22nd  of  September,  1823,  W.  Cooper 

ed  upon  the  '   demised  two  houses,  Nos.  3  and  4,  St  Oeorge'a^road,  to 

mk^oolhg^  A  C.  Langford  and  J.  Lcmgford,  for  ninety-nine  years, 

aocepted  a  from  the  24th  of  June,  1823,  with  a  power  to  them  to  pur- 
lease,  may  not 

plead  to  the      chase  the  fee  simple  within  twenty  years, 
action  of  his 

habuit  in  te-  By  a  deed  of  the  24th  of  March,  1 833,  containing  no  re- 
neinentiB.  ^j^g^  jg  q  Langford  and  J.  Langford  demised  the  pre- 
leasee  may  mises  to  T.  FowU  from  the  25th  of  March,  1833,  for  eighty- 
uTactian^^at  '^^  years  and  three  quarters  minus  ten  days,  at  a  rent  of 

the  leaaor  had  Qi    go  that  this  term,  in  fact>  exceeded  the  residue  of  the 

an  mterest  at 

the  date  of  the  onginsJ  term  of  nmety-nine  years  by  six  months  less  ten 

lease,  but  that  j 

such  interest  ^ays. 

haddetermin- 

alleged^aiuse  ^'  ^'  LoAfigfoTd  devised  and  bequeathed  all  his  real  and 
of  action  arose,  personal  estate  to  J.  Lcmgford;  and,  subsequently  to  the 
ifatwmor^  death  of  B,  C,  Langford,  J,  Lamgford  acquired  the  fee 
a^easefOTa**  ^"^P^®  ^^  *^®  demised  premises  by  purchase,  under  the  co- 
term  exceed-  venant  in  the  original  lease,  and  the  tenant  continued  to 
ing  hiff  own 

term  in  duia-    pay  the  rent  up  to  the  present  time. 

tion,  and  to 

nuol  rent,  that       T^©  devisees  of  J,  Langford  now  sold  the  property,  un- 

!?^i^.-ll!!^*®   der  the  order  of  the  Court  made  in  a  suit  to  administer  his 
as  an  assign- 
ment of  his       estate,  and  described  it  in  the  particulars  of  sale  as  "  a  free- 
term,  and  there 
would  be  no      hold  ground  rent  of  6{.  per  annum  issuing  out  of  two  pri- 

tweenhim and  ^^^  dwellings,  Noa  3  and  4,  St.  Oeorge'd-road^  let  on 

the  person  to 

whom  he  made  such  assignment;  and,  accordingly,  it  would  be  doubtful  whether  the  as- 
signor would  have  any  remedies  for  reoovoriug  the  rent  The  Statute  4  G.  4,  c.  28,  does 
not  give  power  to  distrain  for  such  a  rent. 
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lease,  wbich  will  expire  on  the  14th  day  of  December,        1857. 
1922.'* 

The  purchaser  objected  to  complete,  on  the  ground  that 
a  right  of  distress  could  not  be  given  to  him,  and  that  the     Statement. 
lent  was  not  a  freehold  rent— and,  accordingly,  he  applied 
to  be  discharged  from  his  purchase. 


Mr.  W.  M.  James,  Q.  C,  and  Mr.  Kvngdorn,  for  the  pur- 
chaser:— 

The  deed  of  the  24th  of  March,  18S3,  operated  as  an 
assignment  of  the  whole  interest  of  the  original  lessees,  and 
therefore  the  rent  reserved  is  not  incident  to  any  reversion, 
and  there  is  no  power  of  distress:  Parmenter  v.  Webber  (a), 
Thorn  v.  Woollcombe  (6).  In  Pollock  v.  Stacy  (c),  where 
it  is  said  that  the  relationship  of  landlord  and  tenant  con- 
tinues»  it  is  admited  that  the  right  of  distress  is  gone. 

If  the  purchaser  were  obliged  to  take  the  premises,  he 
could  not  sue  on  the  covenants  contained  in  the  underlease 
in  his  own  name,  but  would  have  to  sue  in  the  name  of  the 
lessor  or  his  representatives.  See  2  Saunders,  by  WilUomis, 
418  c;  Pluck  v.  Diggea  (d). 

It  will  be  argued,  that  there  is  a  reversion  by  estoppel 

But)  though  a  tenant  cannot  dispute  his  landlord's  title, 
he  can  confess  and  avoid  it 

Moreover,  there  is  no  estoppel;  for,  according  to  Lord 
Ooke  (e),  "  whensoever  any  interest  passeth  from  the  party 
tkere  can  be  no  estoppel  against  him ;"  and  again,  Co.  Litt 


Argument, 


(«)  8  Taunt  693. 
W3R&Ad.l»6. 
W  9  Q.  B.  1036. 


{d)  6  Bligh,  31. 
(e)  Co.  Litt  45. 
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47.  b.,  "  A,,  lessee  for  the  life  of  A,  makes  a  lease  for  years 
by  deed  iudented,  and  after  purchases  the  reversion  in  fee; 
B,  died,  A.  shall  avoid  his  own  lease/' 

In  Hicks  v.  Downing  (a)  it  was  resolved,  that,  "  if  lessee 
for  three  years  assigns  his  term  for  four  years,  or  demises 
the  house  for  four  years^  he  does  not  by  this  gain  a  tortious 
reversion,  and  it  does  but  amount  to  an  assignment  of  his 
interest" 

During  the  interval  which  elapsed  before  the  reversion 
wds  dcqwwed,  the  so-called  underlease  must  have  operated 
as  an  assignment;  and  it  was  impossible  afterwards  to  give 
a  new  and  contrary  effect  to  it:  at  least  the  title  was  too 
doubtful  to  force  on  a  purchaser. 

There  is  no  right  of  distress,  he  cannot  take  the  benefit  of 
the  condition  for  re-entry — ^as  stat  32  Hen.  8,  a  34!,  only 
applies  where  there  is  a  reversion— <5ovenants  will  not  run 
with  a  rent  (6),  the  incidents  of  an  assignment  and  under- 
lease are  altogether  different 

Mr.  Shapter,  for  the  vendors: — 

First,  the  deed  of  1833  was  a  lease:  Serjt  Manning's 
note  to  King  v.  Wilson  (c),  PouUney  v.  Holmea  (d),  Polr 
lode  V.  Stacy  (e). 

Secondly,  it  was  a  good  lease  by  estoppel,  conferring  on 
the  lessor  by  estoppel  a  reversion  and  a  right  of  distress 
directly  he  acquired  the  freehold  interest  The  passages 
cited  from  Co.  Litt  only  shew,  that^  where  the  wJiole  estate 
can  take  effect  out  of  interest^  there  is  no  estoppel.  The 
instances  given  by  Coke  prove  his  meaning.      There  are 


(a)  1  Ld.  Baym.  99. 

(b)  MUntB  V.  Branch,  6  M.  &  S. 
417,  was  mentioned. 


(c)  5  M.  &  By.  166. 
(cO  I  Strange,  405. 
{€)  9  Q.  3. 1033. 
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f  tenant  for  life  or  pour  autre  vie  making  grants  or 
leases  for  years,  which  possibly  could  and  were  reasonably 
expected  to  take  effect  wholly  out  of  the  interest  possessed 
by  the  grantor.  It  was  matter  of  contract  that  the  assur- 
ances should  so  take  effect,  or,  if  not  expressly  declared  to 
be  the  contract^  the  law  presumes  that  the  parties  intended 
to  do  what  might  lawfully  and  regularly  be  done.  That  is 
the  rule  laid  down  by  Coke  himself,  at  Co.  latt.  42.  a.  b. 
But  how  can  it  be  supposed  the  parties  contemplated  that  a 
teraior  (with  a  right  too  to  purchase  the  fee)  intended  that 
a  lease  exceeding  his  term  should  take  effect  wholly  out  of 
his  term? 

At  p.  367.  a.,  Coke  on  litt.  puts  the  case  of  a  lessee  for 
years  or  tenant  by  elegit  making  a  feoffinent  in  fee,,  and 
adds,  *'  a  feoffinent  de  &cto  made  by  them  that  have  such 
interest  or  possession  as  is  aforesaid,  is  good  between  the 
parties,  and  against  all  men,  but  [L  a  except]  only  against 
him  that  hath  right;"'  and  Littleton,  667^ section,  states 
the  case  of  a  husband,  who  had  an  interest  in  right  of  his 
wife,  being  estopped  by  his  conveyance  of  the  fee. 

PaMeaon^  J.,  in  Doe  v.  Barton  (a),  correctly  states  the  rule 
thus: — ^"  A  deed,  which  can  take  effect  by  interest,  shall  not 
be  construed  to  take  effect  by  estoppel" 

In  Oilman  v.  Hoare  (b)  it  is  expressly  declared,  that  a 
lease  may  take  effect  partly  out  of  estate  and  interest,  and 
partly  by  estoppel  In  that  case,  and  in  Sturgeon  v.  Wing- 
fidd(c),  reversions  on  leases  were  created  by  estoppel: 
Weale  v.  Lower  (cZ),  Vick  v.  Edwards  (e),  Doe  v.  Oliver  (/ ), 
Cole  V.  Sewell  (gf),  Benaley  v.  Burdon  (A),  Webb  v.  Aus- 
tin (i),  are  all  cases  of  estoppel  where  some  interest  passed. 


1857. 


(a)  11  Ad  &K311. 
(6)  1  Salk.  275. 
(«)  15M.&W.224. 
{d)  1  Pollexf.  64. 
W  3P.Wm8.372. 
VOU  III. 


(/)  10  R  &  C.  181. 
(g)  2  H.  L.  Cas.  186. 
(A)  2  S.  &  S.  619. 
(0  7  M.  &  G.  701. 


ArgumetU. 


K.  J. 
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In  this  case,  there  is  no  recital  of  title  or  other  matter  on 
the  £Btce  of  the  deed  to  prevent  estoppel 

It  18  admitted,  according  to  the  resolution  in  Hicks  v. 
Dovming  (a),  that  a  tortious  reversion  is  not  gained  by  a 
lessee  demising  or  assigning  his  whole  term,  or  beyond  it 
But  that  has  no  bearing  on  the  question,  whether,  if  the 
grantor  acquire  a  further  interest,  there  is  not  a  reversion  by 
estoppel 

The  setting  up  a  case  of  estoppel  admits  the  clear  doctrine 
that  a  tenant  may  confess  and  avoid,  and  so  shew  the  deter- 
mination of  his  landlord's  titla  The  question  is,  whether 
he  is  under  the  circumstances  estopped  from  so  doing.  If 
a  tenant  for  life  or  pour  autre  vie  make  a  lease  for  years,  and 
die,  the  tenant  may  shew  the  facts  from  which  it  is  to  be 
inferred,  that,  as  the  lease  could  wholly  take  effect  out  of 
interest,  it  was  intended  and  did  so,  and  so  shew  the  deter- 
mination of  tte  term.  But  if  a  lessee  for  ten  years,  assum- 
ing to  be  owner  of  the  fee,  grant  a  lease  for  twenty  years, 
and  then  acquire  the  fee,  surely  he  is  bound  to  give  effect 
to  his  contract — ^at  law  as  well  as  in  equity.  He  is  estopped 
—estoppels  are  mutual — and  his  lessee  is  also  estopped 
firom  denying  \m  landlord's  title  to  grant  a  lease  for  twenty 
years. 

Tlie  tenant^  in  this  case,  has  gone  on  paying  rent  after 
his  landlord  acquired  the  fee,  and  has  paid  rent  up  to  the 
present  time.  Neither  party  is  in  a  situation  to  dispute  the 
title  of  the  other. 

Thirdly,  it  is  admitted  by  the  vendors,  that  the  case 
is  not  within  the  9th  section  of  the  stat  8  &  9  Vict.  c.  46,  for 
that  preserves  the  remedies  against  the  tenant,  only  when 
the  immediate  reversion  is  lost  by  merger. 


(a)  1  Ld.  Ray .11. 99. 
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But  it  is  submitted,  that  the  acquisition  of  the  fee  may  be 
deemed  a  renewal  of  the  lease  within  the  5th  section  of  the 
Stat,  i  Geo.  2,  a  2a 

If  the  rent  be  a  rent-seek,  the  6th  section  of  the  stat 
4  Geo.  4,  a  28,  gives  a  right  of  distress. 

If  it  be  a  rent-service^  the  tenant  cannot  object  to  pay  it, 
and  must  submit  to  distress,  for,  by  the  stai  1 1  Geo.  2,  a  19, 
8. 22^  it  is  not  necessary  for  a  landlord  to  plead  his  title. 

Mr.  W.  M,  James,  Q.  C,  in  reply: — 

Most  of  the  cases  cited  are  cases  of  feoffments  or  fines, 
which  were  tortious  conveyances,  having  a  peculiar  effect  in 
creating  estoppel,  which  innocent  assurances  have  not. 

GUman  v.  Hoare  (a)  ia  differently  reported  by  the  name 
of  Hclmcm  v.  JBore  (6),  and  there  it  appears  that  estoppel 
depended  on  no  interest  passing. 

The  principle  which  prevents  a  tenant  from  denying  his 
landlord  s  title  is,  he  cannot  plead  that  his  landlord  '*  nil 
habuit  in  tenementis;"  but  if  he  acknowledges  a  title  and 
interest,  however  small,  he  can  deny  the  rest 

The  Vicr-Chanckllor  reserved  judgment 
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1867. 


ArffumettL 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

There  is  no  doubt,  that,  from  the  description  of  the  pro- 
perty given  in  the  particulars  of  sale,  the  purchaser  was 
juRtified  in  believing  that  he  was  buying  a  freehold  ground 
rent,  with  all  the  remedies  of  the  reversioner.     The  only 


Judgment 


(a)  1  Sftlk.  2r5. 


(b)  3  Id.  162. 
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1857.  question,  therefore,  is,  whether,  under  the  circumstances  of 

LANorono  the  title,  he  would,  upon  the  completion  of  his  purchase, 

Selmes.  acquire  such  remediea 


Judgmentt 


It  appears,  that  the  vendor's  testator,  heing  possessed  of  a 
lease  for  the  residue  of  a  term  of  ninety-nine  years,  with  the 
option  of  purchasing  the  fee  simple  in  reversion,  granted  a 
lease  for  a  term  which  exceeded  the  residue  of  his  own 
term. 

One  point  arising  in  this  case  is  firee  from  doubt  It  was 
conceded,  that,  if  a  termor,  or  the  owner  of  any  estate  in 
land,  which  might  possibly  be  sufiScient  to  allow  an  interest 
created  by  his  deed  to  take  effect  out  of  such  estate,  make 
a  deed  purporting  to  grant  such  interest,  which  in  the  event 
fails  to  some  extent,  from  the  circumstance  of  the  grantor's 
own  estate  not  being  of  sufficient  duration  to  enable  the 
grantee  to  take  all  that  the  deed  purported  to  give  him, 
— as  in  the  illustration  given  in  Co.  litt,  if  a  tenant  for 
life  were  to  demise  for  a  term,  and  then  to  die  during  the 
term — an  actual  interest  will  pass  by  the  grant,  and  the 
grantee  will  not  be  estopped  from  shewing  the  determina- 
tion of  such  interest,  as  by  the  death  of  the  grantor  during  the 
term — that  is  to  say,  admitting  that  the  lease  was  for  a  term 
of  so  many  years,  he  would  be  at  liberty  to  prove  that  the 
lessor  had  only  a  life  interest;  and  that,  accordingly,  by  his 
death,  the  lease  had  determined:  for,  though  it  is  an  admit- 
ted principle,  that  a  lessee  cannot  dispute  the  title  of  his 
landlord,  it  is  equally  clear,  that,  where  he  can  confess  and 
avoid  it  by  shewing  that  the  landlord's  estate  has  deter- 
mined, he  is  permitted  to  do  so,  and  thus  to  prove  that  the 
lease  exists  no  longer. 

In  truth,  the  question  in  this  case  is,  whether  or  not  there 
is  any  reversion  on  which  the  purchaser  of  the  ground  rent 
would  have  a  right  to  proceed  for  its  recovery  by  distress  or 


CASES  JS  CHANGEB7. 


227 


re-entry.  As  respects  the  reyenion,  the  case  is  in  a  singular 
positioa  TTnquestionaldy,  a  termor  who  grants  a  lease 
longer  than  his  term,  thereby  parts  with  his  whole  interest; 
aod,  during  the  term  of  the  original  lease,  the  tenant  would 
hold  of  the  owner  in  fee  simple  who  had  granted  the  origi- 
nal lease;  but  the  argument  is,  that^  on  the  subsequent 
acquisition  of  the  fee  simple  by  the  original  lessee,  an  estop- 
pel arose,  by  which,  on  the  expiration  of  the  original  lease, 
the  supposed  underlessee  will  hold  of  the  underlessor  who 
had  affected  to  demise  to  him,  at  a  rent  of  62.,  for  a  term 
greater  than  he  was  possessed  of  at  the  date  of  the  under- 
lease. There  is  no  authority  for  such  a  proposition ;  and  the 
only  argument  in  favomr  of  it  has  been,  that,  although  there 
is  not  a  complete  estoppel  where  there  is  an  interest  which 
might  be  sufficient  to  effect  the  whole  object  of  the  deed,  yet 
where  the  interest  was  ab  initio  insufficient,  there,  in  order 
that  the  deed  may  not  lose  its  effect,  the  parties  are  estopped 
from  saying  that  the  actual  interest  which  it  purported  to 
grant  has  not  passed.  The  only  authority  which  has 
been  cited  is  OUmcm  v.  Hoare,  which  was  of  a  different 
character.  That  was  a  case  where  a  person  having  a  rever- 
sionaiy  interest  made  a  grants  and  it  was  supposed,  from  the 
report  in  1  Salkeld,  that  an  interest  there  passed  by  way  of 
estoppel  during  the  first  period,  and  out  of  the  estate 
during  the  latter  period  of  the  demise.  It  appears, 
however,  from  another  report  of  the  same  case,  3  Salkeld, 
(and  it  is  impossible  therefore  to  treat  it  as  an  authority), 
that  there  was  no  interest  at  all,  because  there  had  been  no 
attornment  in  respect  of  the  original  interest  of  the  lessor 
which  he  purported  to  grant,  and  therefore,  the  lessor  hav- 
ing no  interest,  the  rule  applied  that  a  lessee  cannot  say 
that  his  lessor  had  no  interest  at  the  time  of  making  the 
lease,  and,  accordingly,  there  was  a  perfect  estoppel  as 
between  the  lessor  and  the  lessee;  and  therefore  there 
was  no  difficulty  in  that  case,  because  the  true  reason 
of  the  rule  is,  that  a  lessee,  having  accepted  a  lease,  cannot 
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Judt/ment. 


S28 
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plead  to  an  action  by  his  lessor,  that  the  lessor  nil  habtilt  ia 
tenementis.  That  is  the  principle  of  estoppel;  bat  I  never 
heard  it  doubted,  that,  when  a  person  has  granted  a  lease 
exceeding  in  duration  the  actual  term  which  he  held,  the 
efifect  of  that  would  be  a  demise  of  the  whole  term,  so 
that  the  grantee  would  hold  of  the  grantor  of  the  orig^inal 
term,  out  of  which  the  underlease  was  intended  to  be 
mada  There  is  a  note  by  the  learned  editor  to  the  case  ot 
King  v.  Wilson  (a),  in  which  he  considers  the  question, 
whether  or  not,  as  terms  of  years  are  not  within  the  statute 
of  quia  emptores,  there  might  not  be  tenure  where  there  had 
been  a  demise  of  the  whole  term  by  way  of  underlease,  and, 
although  there  would  be  no  substantial  reveraon,  whether 
there  would  not  be  the  relation  of  landlord  and  tenant 
created,  and  whether  the  rights  of  the  landlord  might  not  be 
said  to  exist  He  suggests,  indeed,  a  doubt  whether  the 
law  of  tenure  was  evar  held  to  have  effect  on  such  interests 
as  terms  of  years. 


At  the  time  of  that  statute,  it  would  have  caused  much 
astonishment,  if  it  had  been  suggested,  that  it  was  necessaiy 
to  include  terms  of  years  therein,  or  that  a  mere  termor 
could  create  a  t^:iure  between  himself  and  his  grantee  by 
the  grant  of  the  term  of  years;  he  might  by  feoffment  have 
acquired  a  tortious  fee,  and  then  a  tenure  might  be  created ; 
but  it  never  before  was  suggested,  that  there  could  be  any 
tenure  between  a  lessee  for  years  and  a  person  to  whom  he 
granted  the  whole  of  his  term.  The  reason  that  a  termor 
is  a  reversioner,  where  he  has  sublet  for  a  part  only  of  his 
term,  is,  that  he  has  the  interest  of  the  reversioner,  that  is 
of  the  freeholder,  still  in  him  during  the  rest  of  his  term. 

The  case  cited  and  controverted  by  Serjt  Manning  is  a 
plain  decision  on  another  point,  which  was  raised  in  ai^- 


(a)  5  Man.  &  By.  140. 
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vmi,  namely,  on  the  efkd  of  the  stat  4  Geo.  4s,  a  28,  giv- 
iog  power  to  distrain  for  a  rent-seek.  It  is  an  Anonymotis 
me  (a),  arising  on  a  replevin,  and  the  question  was,  what 
right  of  distress  existed  where  the  whole  of  the  term  had 
been  granted  reserving  a  rent ;  and  the  Court  gave  judgment 
fw  the  Plaintiff  without  hearing  his  counsel,  and  said, 
"There  are  two  ways  of  creating  a  rent,  the  owner  of  the 
lands  either  grants  a  rent  out  of  it,  or  grants  the  lands  and 
reserves  a  rent;  there  is  no  such  thing  as  a  rent-seek,  rent- 
semcse,  or  rent-charge  issuing  out  of  a  term  of  years." 
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That  seems  to  meet  the  question  of  the  application  of  the 

statute. 

In  this  state  of  the  law,  there  is  nothing  to  support  the 
view  which  has  been  contended  for,  that,  where  a  deed  can- 
not operate  to  its  full  effect,  it  shall  do  so  by  way  of  es- 
toppel, the  true  ground  of  estoppel  being  a  different  one, 
namely,  that  a  tenant  may  not  dispute  the  right  of  his 
landlord,  by  saying  that  he  had  nothing  in  the  property. 
It  is  equally  clear  that  he  may,  nevertheless,  shew  that 
the  Lmdlord  had  an  interest  at  the  date  of  the  lease, 
which  has  since  determined;  and  although  there  is  no  precise 
authority  deciding  this  point,  as  the  whole  current  of  cases 
seems  to  be  adverse  to  the  argument  of  the  vendor,  it  is  im- 
possible for  me  to  hold  that  the  purchaser  is  compelled  to 
buy  these  ground  rents,  with  such  grave  doubts  as  to  the 
remedies  which  he  may  have  for  recovering  them. 


(a) 


V.  Cooper,  8  Wils.  376. 
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March  ind, 
3rd,<beth. 


BECK  V.  KANTOROWICZ. 
KANTOROWICZ  v.  CARTER 
KALB  V.  KANTOROWICZ. 


Affeni. 

Four  out  of 
five  persons, 
who  entered 


Fra^td^Tni9i  EaRLT  in  the  year  1853,  the  Defendant  Kantorovdcz 
Prineipaiand  entered  into  a  negotiation  with  the  Defendants  Carter, 
Moriarty,  Twynham,  and  WemmdCj  with  a  view  to  a  pur- 
chase by  himself  and  them  of  the  mining  Concession  "Wild- 
berg,"  in  Oermany,  then  the  property  of  the  widows 
sionia  contract  HuTisdieckcT  and  Merttens  and  Leopold  Hunsdiecker,  for 
mine'irt^*  which,  he  represented  to  his  Co-defendants  that  the  pro- 
they  agreed  to   prietors  would  not  consent  to  take  less  than  1,000,000 

tell  for  their       _     .        _,       .  t   ,«.*..-•  ^i\ 

joint  benefit  to  nonns  Rhemsh  (85,71 4{.}. 

a  company, 
were  deceived 

By  a  contract  in  OerToan,  dated  the  15th  of  Jmie,  1853, 
and  made  between  the  widows  Hunsdiecker  and  Merttens 
and  Leopold  HuTisdiecker  of  the  one  part,  and  the  Defend- 
ants Carter,  Moriarty,  Twynam,  Weminck,  and  Kanto- 
rovdcz  of  the  other  part,  reciting,  that  the  parties  of  the 
first  part  were  sole,  exclusive,  and  irrevocable  proprietors  of 
the  Concession;  that  the  parties  of  the  second  part  wished 
to  purchase  the  Concession,  should  the  same  after  examin- 
ation answer  their  expectations — such  purchase  to  be  for  a 
society  or  company,  which  they  intended  to  form  among 
themselves  or  with  other  parties,  or  exclusively  for  other 


by  the  fifth, 
who,  assuring 
them  that  the 
▼endors  would 
not  take  less 
than  85,714^., 
obtained  se- 
cretly from 
the  latter  an 
agreement, 
that»ifthe 
contract  were 
perfected,  and 
money  paid, 
he  should  re- 
oeive  thereout 
a  bonus  of 
20,000Z.forhi8 


pains  in  effect- 
ing the  sale. 

Two  of  the  four,  hayinp;  absolute  powers  from  the  rest  to  sell  to  the  Intended  company, 
then  formed  themselves  with  others  into  a  committee  of  management,  and,  still  ignorant  of 
the  surreptitious  agreement,  issued  a  prospectus,  stating,  that  a  contract  had  been  entered 
into  for  the  purchase  by  the  company  of  the  entire  property  for  125,0002.,  "  including  all 
preliminary  expenses,  and  a  premium  to  the  parties  who  incurred  the  risk  and  respon- 
sibility of  the  original  purchase."  The  company  haying  been  established,  the  requisite 
capital  paid  up,  and  the  proyisional  contract  perfected: — iTeM,  that  the  20,0002.  transaction 
was  fraudulent,  and  yoid,  not  only  as  against  the  four  original  purchasers,  but  also  as  against 
the  company,  notwithstanding  the  mine  proyed  cheap  at  the  price  (125,000Z.),  at  which  tiiey 
became  shareholders.  It  was  not  enough  that  the  company  got  the  whole  of  their  bargain. 
They  had  a  right  to  the  best  bargain  which  the  two  members  of  the  committee  of  manage- 
ment, had  they  known  the  £Mts,  would  haye  been  in  a  position,  acting  fidrly  and  rightly, 
to  give  them. 
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parties;  and  that  the  partieB  of  the  first  part  were  willing  to        1867. 
transfer  their  property  for  1,000,000  florins  Rheiiish: — In        ^^^ 
order  to  give  the  parties  of  the  second  part  liberty  to  ^^^^^1^^,^,^ 
become  acquainted  with  the  peculiarities  of  the  mine,  and  kamtobowioz 
in  order  to  form  the  company  in  whose  interest  they  in-       caweb 
tended  to  purchase,  but,  at  the  same  time,  in  order  to         kalb 
indemnify  the  parties  of  the  first  part  in  the  event  of  the  kantobowici. 

noncompletion  of  the  contract,  it  was  stipulated  (inter  alia),         

1st,  that  the  parties  of  the  second  part  having  paid  to  the 
parties  of  the  first  port  100,000  dollars  (15,000?.),  in  consi- 
deration of  that  payment,  the  right  was  thereby  conceded 
to  the  parties  of  the  second  part  to  purchase  the  said  (7(m- 
ceeaion  as  their  property  and  for  ever,  within  six  months 
irom  that  day,  by  simple  declaration  of  acceptance  before 
the  notary  drawing  up  that  instrument,  either  on  their  own 
behalf^  or  on  behalf  of  that  person  or  society  which  they 
might  name,  for  1,000,000  florins  Rh&niah,  (571,428  dol- 
lars); 2ndly,  that,  if  any  acceptation  should  take  place 
within  the  six  months,  the  100,000  dollars  should  become 
the  irrevocable  properly  of  the  sellers,  and  serve  as  first  in- 
Btahnent  of  the  purchase  money,  the  r^naining  471,428 
dollars  to  be  paid  on  or  before  the  15th  of  January,  1854 ; 
of  which  payment  the  purchasers  should  have  the  right  to 
hand  over  143,000  dollars  in  paid  up  shares,  at  the  nomi- 
nal value  of  the  company  purchasing  the  mine,  should  such 
company  be  formed ;  Srdly,  that>  from  the  day  of  accept- 
ance, the  purchasers  should  enter  upon  the  real  possession  of 
the  object  of  sale,  in  such  manner  as  if  they  had  possessed 
and  used  the  same  from  that  date ;  4thly,  that>  up  to  such 
time  of  acceptance,  the  parties  of  the  first  part  should 
remain  in  possession,  work  the  mines,  and  hold  the  clear 
produce,  in  trust,  for  the  eventual  proprietor;  and,  5thly, 
that,  if  the  declaration  of  acceptance  should  not  have  been 
made  within  the  six  months,  the  parties  of  the  first  part 
should  be  authorised,  without  previous  summons,  and  by 
the  mere  expiration  of  the  term,  to  dispose  of  their  property. 


Siaiement, 
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1857.  and  should  acquire  out  of  the  100,000  dollars  the  amount 
of  50,000  dollars  as  indemnity  for  the  noncompletion  of  the 
negotiation,  the  remaining  50,000  dollars  to  be  paid  to  the 
account  of  the  Defendant  Carter. 

On  the  same  15th  of  June,  1853^  and  preyiously  to  the 
execution  of  the  last-mentioned  contract,  an  indenture  of 
even  date  was  executed  by  Carter,  of  the  first  part;  Twy- 
na/ra,  of  the  second  part;  Moriarty,  of  the  third  part; 
Kantorovdcz,  of  the  fourth  part;  Weminck,  of  the  fifth 
part;  and  the  Defendant  jETarri^,  of  the  sixth  part»  in  refer- 
ence to  the  deposit  of  the  100,000  dollars  (15,000i.);  where- 
by, after  reciting  that  the  parties  of  the  first  five  parts  had 
agreed  to  purchase  the  premises,  and  the  conditions  for  the 
payment  of  the  deposit  of  15,000{.,  and  for  the  forfeiture  of 
a  moiety  of  that  simi  by  the  last-mentioned  parties  in  the 
event  of  their  not  completing  the  purchase;  and  reciting, 
that  the  deposit  had  been  contributed  in  the  proportions 
follo¥ring,  viz.  Carter,  3,000i. ;  Twynam,,  6,000?. ;  the  Plain- 
MSBeck,  8,000?.;  and  a  Mr.  VaUa/nce,  3,000?.;  making  to- 
gether the  sum  of  1 5,000?. ;  and  further  reciting  the  con- 
tract of  purchase  of  even  date  then  about  to  be  executed,  it 
was  agreed,  that,  in  the  event  of  the  contract  not  being  car- 
ried out,  the  forfeiture  of  a  moiety  of  the  deposit  should  be 
borne  equally  by  the  parties  of  the  first  five  parts;  and  the 
same  indenture  contained  a  cpvenant  by  Hankie,  in  the 
event  of  Kantorowicz  or  Wemvnck  failing  to  perform  their 
part  of  the  agreement,  to  pay  to  the  parties  of  the  first 
three  parts  such  sums  as  might  be  found  to  be  the  propor- 
tions payable  by  Kamiorowicz  and  Wemincky  or  either  of 
them,  in  respect  of  the  forfeiture. 

By  a  letter  of  the  same  15th  of  June — and  by  an  inden- 
ture of  the  20th  of  July  following,  Kantorowicz  and  Wer- 
ninck  agreed  to  pay  to  Hatria  1,000?.  and  interest;  and 
that  their  one-fifth  shares  in  the  mine,  or  in  the  beneficial 


statement. 
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intoest  in  the  contract,  should  be  charged  with  payment  of        i867. 
that  sum,  and  also  by  way  of  indemnity  to  Han^  in 
respect  of  his  having  entered  into  the  guarantee  on  behalf 
o{  KarUorovdcz  and  Weminck. 

On  the  same  15th  of  June,  1858,  after  the  execution  of 
the  contract  and  indenture  of  that  date,  articles  of  agree- 
ment or  partnership  of  even  date  were  made  between  Car- 
ter,  of  the  first  part;  Twynamiy  of  the  second  part;  Mori- 
arty,  of  the  third  part;  Kcmtorowicz,  of  the  fourth  part; 
aod  Werninck,  of  the  fifkh  part;  whereby,  after  reciting  the 
contract  for  purchase,  it  was  declared  and  agreed,  1st,  that 
the  contract  for  purchase  had  been  entered  into  by  the  said 
parties  thereto  for  their  mutual  benefit,  and  that  they  were 
and  diould  be  jointly  interested  in  the  profit  or  loss  arising 
therefrom,  in  equal  shares  and  proportions;  2ndly,  that  the 
said  contract  had  been  entered  into  on  the  distinct  under- 
standing and  agreement,  that  any  three  of  the  parties 
thereto,  of  whom  the  Defendants  Ga/rter  or  Twyriam  should 
be  one,  should  have  full  and  absolute  power  and  authority 
to  negotiate  and  deal  with  the  said  mine  and  property  in 
as  fiiU  and  ample  a  manner,  to  all  intents  and  purposes,  as 
if  all  the  parties  thereto  joined  and  concurred  personally  in 
any  act  so  to  be  done  by  any  three  of  the  said  parties,  pro- 
vided that  either  CaHer  or  Twynam,  should  be  one  of  such 
three  parties;  and,  Srdly,  each  of  the  said  parties  thereto  ex- 
pressly and  fully  authorised  and  empowered  any  three  of 
the  others,  of  whom  Ca/rter  or  Twyncum  should  be  one,  to 
take  all  neceasary  steps,  and  to  do  and  enter  into  any  act, 
deed,  matter,  agreement,  or  arrangement  respecting  such 
contract  of  purchase  and  the  property  comprised  therein, 
and  to  do  all  and  every  act  and  acts  in  reference  to  the 
completion  or  noncompletion  of  the  said  purchase,  and  re- 
lating or  incidental  thereto,  as  any  three  of  the  said  parties 
thereto,  of  whom  Carter  or  Twynami  should  be  one,  should 
in  their  full  and  absolute  discretion  think  right. 


StatemefU. 
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1657.  After  the  execution  of  the  several  documents  of  the  15th 

Bkok  ^^  June,  1853,  the  mine  was  examined ;  and,  the  result  prov- 

Kantobowicb  ^°S  satisfactory,  it  was  determined  to  complete  the  purchase, 

Kahtorowicz  and  to  form  a  company. 

Cabtbb. 
Kalb  Accordingly,  in  November,  1853,  a  prospectus  was  issued, 

Kantobowicb.  "^titled  "  The  Prospectus  of  the  WUdberg  Great  Consoli- 
dated Mining  Company,  to  be  conducted  (until  a  royal 
charter  for  a  Sociiti  Anonyme  be  obtained)  under  the 
Prussian  mining  law."  And  stating,  in  large  letters  at  the 
top,  that  the  capital  of  the  company  was  1,000,000  dollars, 
or  150,0002.,  in  75,000  shares  of  22.  each.  It  then  stated, 
that  the  committee  of  management  consisted  of  five  persons, 
viz.  the  Defendants  Carter  and  Ttvynam,  and  the  Flainti& 
Beck,  Morris,  and  Underwood;  and  that  the  company  was 
established  for  the  purpose  of  working  the  mine  at  WUdherg. 
Then,  after  describing  the  value  of  the  mine  as  tested  by  a 
recent  careful  investigation,  the  prospectus  contained  the 
following  passage: — "A  contract  has  been  entered  into  for 
the  purchase  by  the  company  of  the  entire  property,  for  the 
sum  of  125,0002.,  including  all  preliminary  expenses,  and  a 
premium  to  the  parties  who  incurred  the  risk  and  responsi- 
bility of  the  original  purchase.  To  this  sum  25,0002.  have 
been  added  for  working  capital.  It  is  believed,  however, 
that  15,0002.  will  be  amply  sufficient  for  that  purpose;  and 
the  remaining  10,0002.  will  be  reserved,  and  only  raised  if  a 
larger  expenditure  in  machinery,  &a,  than  is  now  contem- 
plated should  hereafter  be  found  expedient,  with  a  view  to 
incriiased  profit  from  th6  mines;  and,  in  that  case,  the 
shares  will  either  be  issued  to  the  existing  shareholders,  or 
sold  for  the  benefit  of  the  company.  The  purchase  includes 
also  the  whole  of  the  ores  raised  since  the  15th  of  June, 
1853.  The  vendors  have  agreed  to  receive  the  purchase 
money  as  follows,  viz.  55,0002.  in  cash,  and  70,0002.  in  paid 
up  shares,  50,0002.  of  which  shares  will  not  be  transferable 
imtil  after  the  expiration  of  six  months  from  the  day  of 
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ftUoimenf  The  prospectus  concluded  with  a  description 
of  the  character  of  the  mine,  and  setting  forth  numerous 
xeporiB  representing  it  as  a  very  valuable  and  profitable  in- 
Testment 

The  company  was  established  by  a  notarial  act,  on  the 
13th  Deoejnber,  1853;  the  requisite  shares  were  allotted,  kantobowics. 
and  the  requisite  capital  was  paid  up.  . 

A  declaration  of  acceptance  of  the  original  purchase  was 
given  on  the  13th  of  December,  1853;  and,  on  the  15th  of 
January,  1854,  the  balance  of  the  purchase  money  was  paid 
to  the  original  proprietors,  as  to  part  in  cash,  and  as  to  the 
remainder  by  a  promesse  d'actions  (share  certificate)  for 
10,725  paid  up  shares  in  the  oompanyv  of  the  nominal  value 
of  143,000  doUars  (21,4502.). 

Shortly  afterwards  it  was  discovered^  that,  under  a  con- 
tract made  on  the  20th  of  January,  1854,  between  the 
widows  Hunadiecker  and  MerUens  and  Leopold  Huns- 
diecker,  and  the  Defendant  KaTvtoroivicz,  the  promesse 
d'actions  had  been  notarially  deposited  with  a  notary  at 
Cologne^  to  be  held  in  trust,  as  to  665  only  of  the  shares,  for 
the  widows  Hunsdiecker  and  Merttens  and  Leopold  Hutis- 
dUcker;  and,  as  to  the  remaining  10,060  shares,  of  the 
value  of  134,134  dollars,  or  upwards  of  20,0002w,  in  trust  for 
KantoTovricz,  with  a  declaration  that  the  parties  were  in- 
terested in  the  promesse  d'actions  in  the  above  proportions. 
In  this  contract  of  the  20th  of  January,  1854,  reference 
was  made  to  a  contract  made  on  the  7th  and  23rd  of  Octo- 
^>  1853,  between  the  attorneys  of  the  widows  Sunadiecker 
&&d  MertteTia  and  Leopold  Hunsdn^cker,  on  the  one  part, 
^i  KatUoTOwicz^  on  the  other  part^  whereby,  "  in  consi- 
deration of  the  great  pains  which  Kantorovdcz  had  taken 
^  bring  the  business "   (meaning  the  contract  for  pur- 
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chase  of  the  1 5th  of  June,  1853,)  "  to  a  favourable  issue/' 
the  said  attorneys  bound  themselves  in  the  names  of  their 
*-  principals,  in  case  the  purchase  contemplated  by  Messrs. 

Kamtobowicx    Garter  and  others  should  be  completed,  and  the  purchase 

c  BTKB.       "io^^y  P^d  within  the  time  limited,,  to  pay  Ka/rvtorowicz 

Kalb        ^^^t  portion  of  the  purchase  money  which  should  exceed 

Kahtobowic*  425,000  thalers,  deducting,  however,  out  of  such  portion,  in- 
terest from  the  15th  of  June  at  SI.  per  cent,  and  all  ex- 
penses incurred  by  the  proprietors,  with  power  for  the  pro- 
prietors, in  case  a  portion  of  the  purchase  money  should  be 
paid  in  shares  of  such  a  company  as  Messrs.  Carter  and 
others  contemplated  establishing,  to  transfer  the  same  amount 
of  shares  at  their  nominal  value  to  Kantorowicz,  in  i>ay- 
ment  of  the  amount  to  be  received  by  him.  And  the  con- 
tract contained  a  proviso,  that,  in  case  Messrs.  Carter  and 
others  should  fail  to  make  the  declaration  of  acceptance 
within  the  time  limited,  or  to  pay  the  purchase  money  at 
the  stipulated  period,  Kantorowicz  should  have  no  claim 
whatever  for  his  trouble. 

On  discovering  what  had  passed  between  KaTvtorowicz 
and  the  former  proprietors,  the  Defendants  Carter,  T'uoy^ 
Tiom,  Moriarty,  and  Wemi/nck  at  once  repudiated  the 
transaction ;  and  they  and  the  Plaintiffs  instituted  a  suit  in 
Prussia  against  Kantorowicz,  to  recover  the  promesse 
d'actions.  A  cross-action,  for  the  like  piurpose,  was  also 
commenced  in  the  same  Courts  by  the  Defendant  Kalb,  to 
whom  Kantorowicz,  for  valuable  consideration,  had  assign- 
ed his  interest  in  the  promesse  d'actions. 

Under  these  circumstances,  the  Defendants  Caiier  and 
Twynam,  as  members  of  the  committee  of  management^ 
retained  in  their  hands  a  sum  of  802{.  38.  9d,  and  the  cer- 
tificates for  2,425  shares,  which  together  represented  the 
fifth  part  to  which  Kantorowicz  was  entitled  in  the  pre- 
mium then  payable  to  the  five  Defendants,  for  the  purpose 
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of  reimbursing  themselves  ftnd  the  Plaintiffs  the  costs  and 

damages  sustained  by  them  in  respect  of  iHie  proceedings  in 

the  Pi'usaian  Courts.  „  ^^  *'• 

Kaxtobowicz. 

Kavtobowicz 
In  November,  1854,  Kcmtorowicz,  for  valuable  consider-       cabteb. 
ation,  assigned  the  2,425  shares,  and  the  802Z.  98.  9d,  to         kalb 
Harris,  in  trust  (subject  to  the  indenture  of  the  20th  of  kamtobowici, 
July,  1853,)  for  the  Defendant  Kalb. 


StalemeHi. 


The  Plaintiffs  Beck,  Morris,  and  Underwood,  as  three  of 
the  committee  of  management  of  the  company,  now  filed 
their  bill  on  behalf  of  themselves  and  all  other  the  share- 
holders of  the  company,  except  such  of  the  Defendants  as 
were  shareholders,  against  Kantorowicz,  Caiier,  Twynam, 
Harris,  MoriaHy,  Weminck,  and  Kalb,  praying,  Ist,  that 
it  might  be  declared,  that  the  appropriation  for  the  benefit 
o(  Kantorottncz  of  the  promesse  d'actions  was,  to  the  extent 
at  least  of  10,060  shares,  part  of  the  10,725  shares  therein 
comprised,  a  firaud  upon  the  Plaintiffs  and  the  other  share- 
holders in  the  company;  and  that  Kamtorowicz  was  an- 
swerable for,  and  that  he  might  be  decreed  to  make  good  to 
the  Plaintiffi  and  the  Defendants  Cartel'  and  Twynam,  as 
the  committee  of  management  of  the  company,  on  behalf  of 
themselves  and  the  other  shareholders  in  the  company,  the 
said  10,060  shares;  2ndly,  that  the  certificates  of  the  2,425 
shares,  and  the  8021.  8s.  9d.  retained  by  Carter  and  Twy- 
luim,  might  be  applied  in  discharge  of  the  aforesaid  liabi- 
lity o{  KarUorowicz,  and  of  the  value  of  the  10,060  shares, 
and  towards  reimbursing  the  Plaintiffs  and  the  Defendants 
Carter  and  Twynam  the  costs  incurred  by  them  in  the 
frnman  Courts;  and  also  all  costs  and  expenses  incmred 
hy  them  in  this  suit,  and  in  the  two  suits  of  Kantorowicz 
V.  Caiier  and  Kalb  v.  Kantorowicz,  which  had  been  insti- 
tuted respectively  in  August,  1854,  and  May,  1855,  in  this 
Uurt,  to  recover  the  certificates  for  the  2,425  shares,  and 
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the  8022.  Sa.  9d.  retained  by  the  Defendants  Carter  and 
Twyrumi. 

It  appeared  by  the  evidence,  that,  throughout  the  n^ti- 
ation  with  the  original  proprietors  for  the  purchase  of  the 
Concession,  and  until  after  the  declaration  of  complete  ac- 
ceptance, the  Defendants  Carter,  Moriarty,  Twynam,  and 
Wemmck  looked  upon  Kantorowicz  as  a  joint  purchaser 
with  themselves;  and  that^  both  before  and  after  the  con- 
tract  of  June,  1853,  they  availed  themselves  of  his  knowledge 
and  information — ^he  being  better  informed  than  themselves 
as  to  the  value  of  the  property, — and  pressed  him  to  get 
better  terms  than  those  proposed  (1,000,000  florins);  that 
he  repeatedly  stated,  that  the  vendors  would,  not  sell  for  less 
than  that  price^  that  it  was  in  vain  to  ask  them;  and  that  it 
was  desirable  for  them  to  complete  the  purchase,  because 
there  was  a  Frenck  party  in  the  field,  who  was  desirous  of 
making  the  purchase  if  they  did  not  These  representa- 
tions were  repeated  by  Kantorowicz  in  October,  1853. 

The  Court  was  also  satisfied,  upon  the  evidence,  that^  in 
fixing  125,0002w  as  the  price  to  be  paid  by  the  company  for 
the  Concession,  the  committee  of  management  believed 
they  were  to  pay  the  whole  1,000,000  florins  (85,71 4i)  to 
the  original  proprietors;  and  intended  to  provide,  and  be- 
lieved they  were  providing,  a  sum  not  exceeding  30,000i.,  as 
the  premium  to  be  paid  to  the  parties  who  incurred  the 
risk  and  responsibility  of  the  original  purchase. 


Arffim4!Ht.  Mr.  Bolt,  Q.  C,  Mr.  Dcmid,  Q.  C,  and  Mr.  Beales,  for  the 
Plaintife,  contended,  that  the  surreptitious  contract  entered 
into  by  Kantorowicz  with  the  original  proprietors  of  the 
mine,  and  the  appropriation  by  that  Defendant  of  the  pro- 
messe  d'actions,  was  a  fraud  not  only  upon  the  Defendants 
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Garter,  Mariarty,  Twynami,  and  Wemindc,  who  had  joined  I8fi7. 

with  him  in  the  porchase  in  the  belief  that  he  had  a  com-  bkck 

mon  interest  with  them  in  obtaining  the  property  as  cheaply  kaittobowios. 

as  possible,  but  also  upon  the  company  at  large,  who,  through  Kavtobowioi 

their  agents,  Carter BSid  Twyna/m,  had  been  equally  defraud-  cambb. 

ed,  and  compelled  to  pay  for  the  mines  a  sum  exceeding,  by  Kalb 

moie  than  20,0002.,  the  price  which  the  latter,  as  members  kahtobowios. 

of  the  committee  of  management^  would  otherwise  have  .  """ 
fixed  for  the  purchase  of  the  mine,  including  the  preliminary 
expenses  and  the  premium  mentioned  in  the  prospectus. 

Upon  the  first  point,  they  cited  Hichene  ▼.  Congreve  (a), 
and  Fawcett  v.  Whiiehouae  (6). 

Mr.  Locock  Webb,  for  the  Defendants  Carter,  Twyna/m, 
and  MoriaHy;  and  Mr.  E.  C.  Clarkson,  for  the  Defendant 
Weminck,  waived  their  claim  to  the  shares  in  question  in 
fiiYoor  of  the  company. 

Mr.  WiUcoek,  Q.  C,  and  Mr.  ElderUm,  for  the  Defendants 
Kantororoicz  and  Kalb,  contended,  that^  in  the  original  ne- 
gotiation for  the  purchase  of  the  mine  Kantorotvicz  was  a 
seller,  not  a  buyer.  Hichena  v.  Congreve  was  the  clearest 
case  of  fraud  imaginable.  There,  the  parties  were  in  a 
fiduciary  relation ;  and  Foes  v.  Harbottle  (c)  shewed  that  this, 
in  Yice-Chancellor  Wigram'a  view,  was  the  groimd  of  that 
dedsion.  Here,  there  was  nothing  fiduciary  in  the  casa 
It  was  not  as  their  agent  that  his  co-defendants  put  confi- 
dence in  Kantorotvicz, 

The  ViCE-CHANC£LLoa — If  you  can  shew  that  Ziornto- 

TfAokz  had  an  interest  in  the  mine,  and  came  to  sell  that 

inteiest,  of  course  the  question  is  at  an  end.     But  the  con- 

tnctof  June,  1853,  under  which  he  and  his  co-Defendants 

(a)  1  EoK.  &  My.  IGO.       (h)  Id.  132.        (c)  2  Hare,  461. 
"^^^ni  R  K.J. 
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1657.  claim  the  property,  describes  the  HuTiscUeckers  and  the 

Bkk  widow  Merttens  as  'Hhe  sole,  exclusiye,  and  irrevocable 

iukJeowioi.  Proprietora^' 

KAinfOBowios 

*•  }Ax.WiUcock^  Q.  C. — ^But^  admitting  that  the  transaction 

Yi^j^  cannot  be  maintained  as  against  those  who  joined  with 

Kan   *  wi  a  ^d'^^torowicz  in  that  contract,it  may  still  be  valid  asagainst 


ArgumeiU, 


the  company.  The  Defendants  were  not  coTUradora  for 
the  company,  but  vendors  to  it  By  their  prospectus,  they 
held  out  to  the  company  that  they  might  purchase,  for 
125,0002.,  a  mine,  which  has  proved  to  be  fully  of  that  valua 
Every  one,  who,  after  reading  that  prospectus,  became  a 
shareholder,  purchased  at  that  price.  The  mine  can  be 
worked  at  that  price ;  nothing  is  said  in  the  prospectus  as  to 
the  amount  of  the  premium;  and  all  that  the  Plaiatiffs 
complains  of  is  simply  this,  that  they  have  had  to  pay 
what  they  all  agreed  to  pay,  for  that  which  is  well  worth 
the  money. 

Mr.  Cavms,  Q.  C,  and  Mr.  Toulmin,  for  the  Defendant 
Harris,  were  not  called  on:  the  Vice-Chancellor  deciding, 
that,  inasmuch  as  the  letter  and  indenture,  under  which  that 
Defendant  claimed  a  lien,  were  anterior  to  the  delivery  of 
the  promesse  d'actions  and  any  right  that  accrued  ficom  it, 
the  Court  could  not  deprive  him  of  the  benefit  of  such 
letter  and  indenture. 

Mr.  Daniel,  Q.  C,  by  the  direction  of  the  Courts  confined 
his  reply  to  the  question  as  between  KamJtorowicz  and  the 
company:  the  Vice-Chancellor  being  clear,  that>  as  be- 
tween that  Defendant  and  his  co-purchasers,  the  transaction 
could  not  be  maintained. 

Judgment  reserved. 


Kamtobowics. 
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Yice-Chancellor  Sir  W.  Page  Wood: —  ^^^ 

The  question  in  ihis  case  is,  whether  the  company,  repie-  «, 

sented  by  the  Plaintiflfs,  is  entitied  as  against  the  Defendant  Kahtobowwi. 
Kamttmywiczr-^T  rather  as  against  the  Defendant  Kalb,  as  «. 

the  assignee  of  a  promesse  d'actions  given  in  Prussia, — ^to      <>^»««- 
have  such  promesse  d'actions  considered  void  as  against  the  v, 

company,  and  to  a  lien  upon  certain  other  shares,  and  a  sum 
of  money,  which  two  of  the  managing  body  of  the  company,  ^(^reh  eth, 
the  Defendants  Carrier  and  Ttoymmi,  retained  in  their  Judgwumt. 
bands,  and  which  would  belong  to  Kcmtorowicz,  if  the 
transaction  as  to  the  promesse  d'actions  could  be  maintain- 
ed; the  Plaintiflb  contending,  that,  if  it  cannot  be  main* 
tained  as  against  the  company,  they  are  entitled  to  a  lien  on 
such  lastr-mentioned  shares,  in  respect  of  any  damage  they 
may  sustain  in  consequence  of  the  promesse  d'actions  hav- 
ing been  given  through  the  fraud  (as  they  allege)  of  Kant- 
orowicZy  and  in  respect.of  any  demand  that  may  be  made 
in  respect  of  shares  under  the  promesse  d'actiona  They 
also  ask  for  an  indemnity  against  the  costs  of  certain  pro- 
ceedings in  Prussia  in  respect  to  those  share& 

The  transaction,  as  between  KarUorowicz  and  his  four  co- 
Defendants  Cwrter^  Twynam,  Moriarty,  and  Wemi/nck,  is 
free  from  all  question  or  difficulty.  Whatever  may  have 
been  the  position  of  those  parties  previously  to  the  contract 
for  the  purchase  of  the  mine,  their  position  at  the  time  of 
the  contract  is  clearly  indicated  by  the  deed  of  June,  1853, 
wholly  independent  of  any  other  evidence  in  the  causa 
That  deed  is  very  precise  in  its  terma  It  is  between  the 
Hunsdieckera  and  the  widow  Merttens,  of  the  first  part; 
and  the  Defendants  Ccurter,  Moriarty,  Twynam,  Weminck, 
and  Ka/ntarotoicz,  of  the  second  part  The  vendors  are  put 
in  direct  opposition  to  the  vendee&  KarUorowicz  is  not 
^moDg  the  vendors,  but  is  among  the  vendees.  There  is  not 
the  dightest  notice  of  any  interest  of  his  in  the  property. 

b2 
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1857.  On  the  contrary,  there  is  that  which  excludes  him  from  any 

BioK  interest  in  the  property,  namely,  a  distinct  recital  that  the 

KANioBowica.  BwnsdieclceTa  and  the  widow  Merttena  are  the  sole,  exclu- 

Kavtobowioz  sive,  and  irrevocable  proprietors  of  the  mines.    On  the  fiioe 

Cabteb.  of  the  deed  it  is  clear,  distinct,  and  precise,  that  the  vendors 

Kale  are  acting  in  respect  of  their  interest  on  the  one  side,  and 

Kaktobowicj.  *1^*  *^®  fiv®  Defendants,  including  Kantorotricz,  are  act- 

r~~  ing  as  purchasers  on  the  other. 

It  is  sworn  positively  by  several  of  the  witnesses,  and  it 
is  not  contradicted  by  Kantorowicz,  that  the  four  looked  on 
KarUoTowicz  throughout  as  a  co-purchaser  with  them,  and 
their  acts  correspond  with  it  They  also  affirm,  and  of  this 
I  can  have  no  doubt  on  the  evidence,  that  anterior  to  the 
execution  of  the  contract  of  June,  1853, — ^which  was  in  itself 
a  defeasible  contract,  or  more  properly  a  contract  which  re- 
quired perfecting  by  a  complete  acceptance  within  six 
months  (although  it  was  in  one  sense  a  contract,  because  it 
contained  a  clause  of  forfeiture  of  a  sum  of  money  if  that 
acceptance  was  not  declared), — ^the  four  were  in  constant 
communication  with  Kcwi^yrowicz^  and  availed  themselves 
of  his  knowledge  and  information, — ^he  being  better  in- 
formed about  the  property  than  any  of  the  five,  except  per- 
haps Wemvack;  that  they  pressed  him  to  get  better  terms 
than  those  proposed  (viz.  a  million  florins) ;  and  that  he  re- 
peatedly stated  to  them,  that  the  vendors  would  not  sell  for 
less  than  that  price,  that  it  was  in  vain  to  ask  them,  and 
that  it  was  desirable  to  complete  the  purchase,  because  there 
was  a  French  party  in  the  field,  who  were  desirous  of  mak- 
ing the  purchase  if  they  did  not  And  I  can  have  no  hesi- 
tation whatever  in  coming  to  the  conclusion,  that  all  five 
were  acting  as  purchasers,  the  four  believing  thatZbmtoiY)- 
wicz  had  a  common  interest  with  them  in  obtaining  the 
property  as  cheaply  as  possiUe;  that  the  four  availed 
themselves^  as  far  as  they  could,  of  his  assistance  in  endea- 
vouring to  obtain  those  cheaper  terms;  and  that  he  made 


JiidffmmL 
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the  statement  I  have  mentioned,  that  the  vendors  would         1867. 
not  make  a  reduction  of  the  price,  he  being  secretly  in  the 
position  of  a  vendor,  or  intending  to  place  himself  in  that 
position. 

Whether  he  was  then  actually  in  the  position  of  a  vendor, 
or  merely  intended  to  place  himself  in  that  position,  is  imma*  Kahtobowioi 
teriaL  The  deed,  which  carries  into  effect  the  surreptitious 
arrangement  between  him  and  the  vendors,  is  dated  Janu- 
ary, 1854,  but  it  recites  a  previous  contract  of  the  23rd  of 
October,  1853;  and  therefore,  though  it  may  be,  that  there 
was  no  existing  arrangement  between  the  parties  in  June, 
1853,  when  the  deed  was  executed,  it  is  plain  there  was  such 
an  arrangement  in  October,  and  before  the  declaration  of 
complete  acceptance,  which  declaration,  of  course,  would 
never  have  been  made  by  the  four,  had  the  transaction  with 
KantoTOwicz  been  then  disclosed  to  them. 

By  the  deed  of  June,  1853,  all  the  five  agree  to  purchase 
of  the  vendors  for  1,000,000  florins,  or  about  85,7141.,  on 
a  deposit  of  15,0002.,  with  a  clause  of  forfeiture  of  one  half 
that  deposit^  if  complete  acceptance  were  not  declared  with- 
in six  months,  which  acceptance,  when  made,  was  to  operate 
(as  the  deed  expresses  it)  as  an  actual  conveyance,  for  it  was 
to  have  the  inmiediate  effect  of  passing  the  interest  to  the 
purchasers.    And,  in  the  interval, — ^in  October,  before  the  ac- 
ceptance is  finally  declared, — Kamtorowicz  is  again  pressed 
by  the  four,  to  see  if  he  cannot  reduce  the  purchase-money, 
and  repeats  his  representations  as  to  the  unwillingness  of  the 
vendors  to  reduce  their  price,  and  the  improbability  of  a  re- 
duction. Under  these  circumstances^  to  permit  iTan^orote^ic^ 
U>  say,  as  against  his  four  co-purchasers,  that,  by  virtue  of  a 
aeoet  agreement  with  those  very  vendors  with  whom  he  was 
^rcating,  he  is  to  draw  out  of  the  purchase  money  this  large 
8ttni  of  upwards  of  20,000i.,  vould  be  contrary  to  every 
F'ii^cipie  recognised  either  in  this  Court,  or  in  any  other 
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1867.  in  whidi  justioe  is  administered;  and  this,  in  fiu^  has 
been  the  lesult^ — so  fiu:  as  the  matter  has  at  pzesent  poh 
ceeded,— of  the  Iitigatkm  that  has  taken  place  alvoad. 


JmdgmmU, 


Admitting,  then,  as  it  must  be  taken  to  be  admitted,— 
and  if  not  admitted,  I  have  no  hesitation  in  coming  to  the 
Kamtobowics.  <^nclusion — ^that,  as  between  Kantarowicz  and  his  four  co- 
pmrchasera,  the  transaction  in  question  cannot  for  one  mo- 
ment stand,  there  arises  the  qnestion, — and  that  no  doubt  is 
(me  of  more  nicety, — ^how  feyr  it  can  be  considered  to  be  a 
fraud  up(m  the  company. 

As  r^ards  that  question,  the  case  is  as  peculiar  as  any  to 
be  found  in  the  booka  It  stands  thus:  the  original  ooq- 
tract  of  the  15th  of  Jime,  1853,  no  doubt  contemplated  ike 
fonnation  of  the  company.  It  states;  **  such  purdiase 
to  be  for  a  society  or  company,  which  they  intended  to  fonn 
among  themselves,  or  with  other  parties,  or  exclusively  for 
other  parties."  The  purchasers  have,  therefore,  a  right  to 
call  for  a  conveyance,  in  any  of  those  three  channelfl^— 
either  to  thonselves  alone,  or  to  themselves  jointly  with 
others  or  exclusively  to  others.  Then  they  are  to  have  six 
months  to  determine  whethw  they  will  aoc^t  or  not;  frcan 
the  day  of  acceptance  they  are  to  enter  upon  the  real  pos- 
session of  the  object  of  sale,  in  such  amanner  as  if  they  had 
possessed  and  used  the  same  from  that  date;  and  if  they  do 
not  accept^  there  is  to  be  a  forfeiture  of  osie  half  of  the 
100,000  dollars,— the  100,000  dollars  being,  in  round  num- 
bers, 15,000;.  sterling. 

It  is  important  here  to  look  at  the  other  contracts  enter- 
ed into  on  the  15th  of  June,  1853.  There  were  two  other 
contracts  entered  into  on  that  day,  one  anterior,  the  other 
posterior,  to  the  contract  for  sala  [His  Honour  stated  the 
parties  to,  and  the  effect  of,  the  first  of  these  contracts^  and 
the  covenant  therein  by  Harris  to  indemnify  the  other  par- 
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tiee  in  respect  of  the  oontribution  of  Kant(n*owicz  and  Wer-        1867. 
nmck  (a),  and  proceeded: — ] 


Bmk 

KABTOBOWIOt. 

Kabtobowioi 


Kaktobowiox. 


In  order  to  dear  the  matter  with  r^ard  to  Harris,  I  may 
say,  that,  after  that,  there  is  a  letter  of  the  same  15th  of  v< 

Jtme,  1853,  and  an  indenture  of  the  20th  of  July  followingi  ^^^^ 
by  which  Kcuntorowicz  and  Wemvnck  give  him  a  lien  on  ^  ^^^ 
all  their  interest  in  the  transaction,  to  the  extent  of  a  bonus 
of  lOOOZ.,  and  also  by  way  of  indemnity,  in  consequence  of  •^•***^'- 
his  having  entered  into  the  covenant  contained  in  the  con- 
tract As  to  that  letter  and  indenture,  I  decided,  without 
hearing  counsel  for  the  Defendant  Harris^  that^  inasmuch 
as  ihey  were  anterior  to  the  delivery  of  the  promesse  d'ac- 
\km,  and  any  right  that  accrued  from  it,  I  could  not  de- 
prive Harris  of  the  benefit  of  such  letter  and  indenture. 

However,  passing  by  the  Defendant  Harris,  I  come  to 
the  third  contract^  of  the  15th  of  June,  1853.  This  is  the 
one  executed  subsequently  to  the  contract  for  sale. 

[The  Yice-Chancellob  stated  the  contents  of  this  con- 
tract also,  as  above  (&).] 

Aft^  the  third  contract  had  been  so  entered  into,  the 
prospectus  was  issued.  It  does  not  appear  who  was  the 
third,  if  there  were  a  third,  person  who  concurred  with  Tivy- 
nam  and  Carter  in  issuing  the  prospectus;  but,  of  course, 
it  is  impossible  for  Kcmtorowicz,  claiming  shares  in  the 
company,  to  do  so  in  any  other  way  than  by  adopting  all 
that  has  been  done  by  the  committee;  and,  at  all  events, 
fflnoe  the  issuing  of  the  prospectus,  Kamiorowicz  has  adopt- 
ed and  ratified  it 

The  prospectus  is  issued.  It  is  intitled  "  The  Prospectus 
of  the  Wildherg  Great  Consolidated  Mining  Company,  to  be 

(a)  Supra,  p.  232.  (6)  Supra,  p.  233. 
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1667.        conducted  (tintil  a  royal  charter  for  a  soci^  anonyme  be 
Bkk        obtained)  tinder  the  Praaaiom  mining  law.    In  either  case, 
Kavtoiiowios.  ^^  Bhareholden  are  finee  from  all  responsibility."  It  names 
Kaitobowios   five  persons  as  constitating  the  committee  of  management 
cJoKR,      o^  ^he  proposed  company.     The  Defendmts  Carter  and 
Kalb        Tioyman  are  two  of  those  persons.    The  FlamtifiGs  Beck 
Kavtoiiowics.  Morris,  and  Underwood  are  the  other  threa     The  pro- 
/iK^iiMiii      8P®<5*^  therefore,  is  put  forward  by  gentlemen,  two  of  whom 
were  interested  directly  in  the  contract  of  purchase  of  the 
15th  of  June,  185S,  and  must^  of  course,  have  been  conusant 
of  all  its  contents;  and  they  are,  at  the  same  time,  profins- 
ing  to  act  as  the  committee  of  manangement  of  the  intended 
company,  and,  of  course,  therefore  for  the  company.  Acting 
in  those  two  capacities,  they  hold  Out  these  propositions: 
They  first  expatiate  on  the  value  of  the  mine,  stating, 
that  a  careful  investigation  hsB  shewn  what  the  value  of  the 
mine  is. — I  should  state,  they  have  previously  described  the 
capital  to  be  150,0002.:  that  is  stated,  in  large  letters,  at 
the  top  of  the  prospectus.     Having  described  the  capital  as 
150,0002.,  they  proceed  to  describe  the  value  of  the  mines, 
and  then  comes  this  passage,  "  a  contract  has  been  entered 
into,''  &C.     [His  Honour  read  the  passage,  which  has  been 
already  extracted  (a)^  down  to  the  words  "  from  the  day  of 
allotment."]    Then  the  prospectus  proceeds  to  describe  the 
character  of  the  mine,  and  the  numerous  reports  made 
favourable  to  its  prospects,  representing  the  whole  concern, 
as  prospectuses  usually  do, — although  it  is  not  alleged,  in 
this  case,  that  it  represents  it  erroneously,  for  every  one 
seems  to  agree,  that  it  is  a  very  valuable  and  profitable  in- 
vestment 

The  remarkable  part  of  the  case,  and  that  on  which  the 
Defendants'  counsel  have  mainly  relied,  is  this:  the  com- 
mittee, they  say,  have  held  out  to  the  company,  that  they 

(a)  Supra,  p.  234. 
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may  buy,  for  125,0001.,  a  mine  which  is  folly  of  that  value.         1867. 
Every  person,  who,  after  this,  becomes  a  shareholder  in  the        biok 
concern,  becomes  a  purchaser  at  that  price.    The  mine  can  j^^jJ^q^o^^ 
be  worked  at  a  fair  profit  at  that  prica     If  so,  how  can  any  Kaittobowios 
shareholder  say  he  is  defirauded,  in  having  to  pay  a  fair       cabtib. 
price  for  a  &ir  profit    There  is  no  evidence-— nor  is  it  even        Kalb 
alleged  in  the  bill — ^that  any  representation  was  ever  held  kahiobowios. 
out  to  any  shareholder  as  to  the  amount  of  what  the  pro-     j^ZILu 
spectuB  calls  the  "  premium.''    AH,  therefore,  of  which  the 
Flaintifis  complain,  is  simply  this^  that  they  have  had  to  pay 
the  sum  they  all  agreed  to  pay,  for  property  which  is  well 
worth  the  money. 

But  this  argument,  as  it  appears  to  me,  does  not  meet  the 
whole  of  the  case.  The  real  nature  of  the  case  rests  on  the 
circumstance  of  Carter  and  Twynam,  who  were  conusant  ot 
all  the  transactions,  undertaking  to  act  as  agents  both  for 
the  company  (which  they  do  in  holding  themselves  forth  as 
the  committee  of  management)  and  for  the  persons  who  (as 
the  prospectus  expresses  it)  "  incurred  the  risk  and  respon- 
aibOity  of  the  original  purchase.''  Standing  in  that  position, 
Carter  and  Twyncmi  are  not  merely  representing  the  mine 
as  worth  I25,0002w  Throughout  the  prospectus  they  are 
representing  it  as  worth  a  great  deal  more, — as  a  most  ad- 
vantageous speculation,  which  they  the  committee  of  man- 
agement have  secured  on  certain  terms — ^those  terms  being 
125,0001;  and  that  sum  of  I25,000Z.,  they  say,  we  have 
Bamed,  because,  in  our  judgment  as  to  what  was  right  and 
proper  in  the  transaction,  we  could  not  estimate  a  less  sum 
than  that,  r^ard  being  had  to  the  necessity  of  providing  for 
preliminary  expenses,  and  for  a  premium  to  the  parties  who 
iacorred  the  risk  and  responsibility  of  the  original  purchase. 
Dealing  for  the  company,  they  would  be  bound  to  keep 
down  that  premium  within  as  reasonable  bounds  as  they 
weU  could.  They  had  a  right  to  sell  high,  but  in  bringing 
out  this  concern,  they  were  bound  to  make  a  reasonable 
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1857.        oontract;  and,  in  their  judgment^  the  reasonable  contract 
Baos        ^^^  tiiat  the  premium  ahoidd  be  30,0002.    It  is  not  stated 
Kijrwmowioa   ^^  ^'^  ^^^^^  ^^  ^®  prospectus,  but  they  ail  swear, — although 
Kaxtobowicz   it  hardly  required  their  oaths,  because  the  facts  unquestion- 
Cabtbb.       *^^^y  proved  it, — ^that  they  thought  they  were  to  pay  the 
Kalb        whole  85,7142.  to  the  original  proprietora     Of  course,  there- 
Kastobowics.  ^^^'  ^^y  thought  the  premium  would  be  the  difference, 
Judammu     *^^  deducting  the  preliminary  expenses  (about  9,286!.), 
between  that  sum  of  85,71 42.  and  the  sum  which  they  were 
about  to  fix  for  the  company  to  pay ;  and  they,  exercising 
their  best  judgment  on  behalf  of  the  company  on  tiie  one 
hand,  and  of  the  vendors  on  the  other,  say  to  Kcmtorouncz 
and  the  other  vendors,  *'  we  think  it  reasonable,  as  between 
you,  the  vendors,  and  the  company,  (and  we  are  both  the 
company  and  also  a  portion  of  yourselves),  that  the  pre- 
mium should  be  fixed  at  30,0002. ;  and,  consequently,  that 
the  company  should  pay  125,0002/'    Observe,  when  the 
passage  occurs  in  which  they  fix  that  sum  for  the  company 
to  pay,  they  are  explaining  to  those  who  are  invited  to  be- 
come shareholders  the  justification  of  so  large  a  capital 
The  explanation  applies  not  merely  to  the  25,0002.  provided 
for  working  capital,  but  also  to  the  amount  of  the  purchase 
money.     "Among  other  things''  (they  say)  "we  put  in 
25,0002.  for  working  capital     It  is  believed,  however,  that 
15,0002.  will  be  sufficient,  and  if  so,  we  will  save  it  you,  and 
will  not  issue  the  sharea"    Why  should  they  not,  in  pursu- 
ing the  same  just  course  of  dealing  between  the  company 
and  the  proprietors,  say,  "  we  believe  this  30,0002.  premium 
is  right  and  proper,  we  provide  for  it  by  fixing  the  purchase 
money  at  125,0002.;  but  if  the  premium  can  be  provided 
without  raising  so  large  a  sum  as  125,000L,  a  smaller  sum 
shall  be  raised,  and  the  shares  representing  the  difiEerence 
shall  not  be  issued,  any  more  than  the  shares  representing 
additional  working  capital,  in  the  event  of  no  such  addi- 
tional working  capital  becoming  necessary." 
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It  appears  to  me  to  be  plain,  that,  after  the  prospectus        1857. 
was  iflsoed,  which  was  in  November,  the  moment  any  per-        bmk 
son  took  shares  in  the  company,  he  became  entitled  to  share  ycAwr^i^i^imftm 
in  all  the  interest  the  purchasers  might  acquire  under  the  KAmoiomoB 
contract^  upon  their  making  the  declaration  of  complete       gabtib. 
acceptance.     And,  for  this  reason,  I  do  not  think  it  mate-        kalb 
rial  whether  the  declaration  was  made  in  terms  for  this  par-  Kj^nosowicx. 
licular  purdiase,  because,  upon  the  issuing  of  the  shares  in         t~ 
November,  the  moment  the  mine  was  acquired,  it  was  ac- 
quired of  course  for  the  benefit  of  the  company,  whoever 
the  trustees  might  be  that  might  so  hold  it     True,  it  was 
so  acquired  for  their  benefit^  upon  their  paying  the  apparent 
price  of  125,000i. ;  but  two  of  the  parties  who  were  to  par- 
ticipate in  the  benefit^  believed  that  price  to  be  necessary,  in 
order  to  provide  for  the  premium,  and  for  preliminary  ex- 
penses, and,  in  fixing  that  price,  believed  they  were  provid- 
ing, and  intended  to  provide,  for  a  premium  of  S0,000{.,  and 
no  one  of  the  parties  ever  had  any  notion  of  providing  for  a 
larger  premium.     Then,  in  January,  1854,  when  the  pur- 
chase, is  to  be  completed,  and  the  residue  of  the  purchase 
money  paid,  it  turns  out  that  the  original  proprietors,  the 
HuTisdiedcera  and  the  widow  Merttena,  have  only  to  re- 
ceive a  trifling  balance,  representing  some  665  shares;  but 
for  the  firaudulent  conduct  o£  Kcmtorowicz,  the  premium  of 
30,0001.,  as  well  as  all  preliminary  expenses,  might  have 
been  provided  for  at  a  price  less  by  20,000!.  and  upwards, 
than  that  fixed  by  the  prospectus  as  the  price  to  be  paid  by 
the  company  for  the  purchase  of  the  mines. 

I  know  of  no  case,  nor  is  it  likely  that  I  should  find  one, 
exactly  like  tiie  present;  but  there  is  a  case  (although  I 
thought  it  had  more  beaiing  up<»i  the  present  than  it  has) 
which  serves  to  shew  that  the  mere  circuiinstance  of  the 
company  having  got  all  that  they  bargained  for,  does  not 
a£Edct  the  matter.    It  is  the  case  of  Fraaer  v.  J(mes  {a), 

(a)  5  Hare,  475. 
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before  Y ioe-Chanoellor  Wigram.  A  person  was  indebted  to 
a  banking  company,  and,  the  banking  company  pressbg  for 
V.  a  security,  he  gave  them  a  security,  reciting,  but  blaely, 

Kaittobowiox   ^^^  ^®  ^^  deposited  the  deed,  of  which  the  security  oon- 

^  *•  sisted,  with  one  John  Jones,  to  secure  1,0002.  and  interest 

jc^tik        doo  from  him  to  John  Jones;  his  object  being  not  only  to 

„      *'  reserve  to  himself  the  benefit  of  the  security  to  the  extent 

of  the  lOOOt.  and  interest,  but  also  to  retain  the  deed  for 

future  emerg6ncie&  And,  in  finct,  he  went  afterwards  to 
the  identical  John  Jones,  and  borrowed  money  of  him,  de- 
positing the  deed  as  a  security.  The  question  was  as  to  the 
priorities  of  the  two  mortgagees,  John  Jones  and  the  bank- 
ing company,  both  being  equally  innocent  Hie  Vice- 
chancellor  decided  in  &vour  of  the  liftnTring  company.  He 
said  it  was  true  that  the  banking  company  would  have  all 
they  contracted  for,  even  if  they  were  postponed,  and  they 
were  in  truth  contending  for  the  ben^  of  a  rule  of  law, 
which  entitied  them  to  a  better  security  than  they  expected 
to  obtain :  but,  on  the  other  hand,  he  could  not  teU  what 
terms  they  would  have  made  had  they  known  the  truti):  fur- 
ther than  that^  the  legal  interest  had  been  conveyed  to  them 
subject  to  a  nonentity.  If  John  Jones  had  really  taken  the 
security  which  the  mortgagor  recited  that  he  had,  and  the 
mortgagor  had  aftenvards  paid  off  that  charge,  the  company 
would  have  taken  the  property. 

The  case  was  eventually  determined  upon  this  latter 
ground — ^viz.  by  reference  to  the  legal  interest  of  the  parties; 
but  it  is  an  authority  for  the  proposition,  that,  even  in  the 
case  of  persons  equally  innocent,  the  circumstance  that  the  , 
one  who  comes  into  equity  for  relief  will  lose  no  part  of 
his  bargain  if  that  relief  is  withheld,  is  not  an  answer 
to  a  case  of  this  description.  Here,  the  company  get  their 
whole  bargain,  even  if  they  pay  125,0002.  for  the  mine;  but 
they  had  a  right»  as  against  the  members  of  the  conmiittee 
of  management,  to  the  best  bargain  that  the  latter,  had  they 
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known  the  facts,  would  have  been  in  a  position,  acting 

iairly  and  rightly,   to  give  them.     The  committee,  one 

and  all,  distinctly  depose,  and  Weminck  and  Moria/rty  «• 

,  ,,,...  ,,  _„  .      Kahtobowiw. 

depose,  that  their  mtent  was  thus  to  act    They  comprise  kaotobowioi 

four  of  the  five  parties  to  the  original  contract  for  the  ^ 


Kaittobowios. 


purchase  of  the  mine,  and  any  three  can  selL  All  of  y^tji 
the  parties,  I  may  say,  agreeing  to  the  sale  for  this  par- 
ticular purpose,  it  is  not  competent  to  Kantorowicz  to 
keep  back  the  transaction  by  which  he  gets  this  bonus  of  «<V"<**' 
20,0002.  in  addition  to  his  share  of  the  premium.  Having 
kept  back  that  transaction,  he  must  be  taken  to  have  joined 
with  his  co-vendors  in  contracting  for  the  S0,000{.  premium, 
and  no  more.  He  has  allowed  them,  in  the  exercise  of  their 
judgment  as  to  what  was  a  right  premium  to  demand  of  the 
company,  to  contract  with  the  company  for  the  30,0002.; 
and  that  contract,  as  it  appears  to  me,  is  the  one  which 
ought  to  be  performed  as  between  the  company  and  the 
Defendants  Ca/rter  and  Twyna/m,  and  the  other  parties  who 
concurred  with  him  in  the  original  purchasa 

That  being  so,  the  assignment  by  Kantoromcz  of  the 
promesse  d'actions,  as  it  was  a  fraud  against  Carter  and 
Tvrynatn  and  the  rest  of  his  co-purchasers,  so  was  it  a  fraud 
agiunst  the  company,  who  had,  through  the  agency  of  the 
vendors,  a  contract  for  the  purchase. 

The  case  is  not  free  from  difficulty,  but  I  think  that  is 
the  plain  sense  and  honesty  of  the  transaction. 


Dbclar^  that  the  Defendants  KatUorowia  and  Kalb  respectively  Mimmie  of 
ue  not  entitled,  as  against  the  Plaintiffs  and  the  other  shareholden  ^^^erei, 
in  the  company,  to  the  benefit  of  any  of  the  10,725  shares  contracted 
to  be  given  by  the  promesse  d'actions  in  the  bill  mentioned,  for  that 
SQch  prcmieste  d'actiona  is  firandnlent  and  void  as  against  the  Plain- 
tiff and  snch  other  shareholders,  except  so  fiir  as  the  same  relates 
to  665  shares  in  the  company  secured  or  promised  to  be  allotted  to 
the  widows  Hunadiecker  and  Merttent,  and  Leopold  Humdiecker,  the 
original  vendors  of  the  mines  in  the  bill  mentioned. 
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1867. 


MwmUeof 


Declare,  tiiat  the  Defendant  HcurrU  ia  entitled,  under  and  by  tit- 
tne  of  the  letter  of  the  15th  of  June,  1863»  and  the  indenture  of  the 
20th  of  July,  1853,  in  the  pleadings  mentioned,  to  a  charge  on  the 
2,425  shares  in  the  company,  and  the  sum  of  802/.  3jl  M,  now  in  the 
hands  of  the  Defendants  Carter  and  Twynam^  as  a  seenrity  for  any 
moneys  due  to  him  under  and  by  virtue  of  such  letter  and  inden- 
ture; and  that,  subject  to  such  charge,  the  Plaintiff,  on  behalf  of 
themselves  and  the  other  shareholders  in  the  company,  are  entitled 
to  a  lien  on  the  last-mentioned  shares  and  sum  of  802^  Si.  9d,  by 
way  of  indemnity  against  any  demand  which  may  be  made  by  the 
Defendants  Ka/ntorovficz  and  Kalb,  or  either  of  them,  for  a  transfer 
or  allotment  of  shares  in  respect  of  the  promesse  d'actions,  and  also 
in  respect  of  this  suit^  and  the  two  suits  of  KM  ▼.  KaiUorowia  and 
Kaniorowia  y.  Carter^  but  not  including  the  costs  of  the  suit  in  the 
PruMum  oourta 


Dismiss  the  bill  in  KatUaromcz  y.  Carter,  with  coots. 


Feb.  2eth  <fc  SMITH  V.  LIDIARD. 

Mcurchdth,        J 

WtOr^Clati--  Anne  Andrews,  widow,  by  her  wUl,  dated  in  1855, 
Nj^phewt  amd  ^^^  ^  ^j^^  PUdntife  Qe(yrgt  Sm/Uh  and  James  Andrews, 
all  her  personal  estate,  upon  trust  to  get  in  and  oonyeri  the 
same,  and  to  stand  possessed  thereof,  upon  trust,  for  the 
payment  of  her  debts,  legacies,  and  funeral  and  testamentary 
expenses;  and  the  will  then  proceeded  as  follows: — "  I  give 
and  bequeath  the  following  legacies,  or  sums  of  money, 
unto  the  several  persons  hereinafter  mentioned:  (that  is  to 
say)  unto  my  three  nieces  Lucy  Lidia/rd,  Martha  Beck, 
and  Ma/ry  Burfitt,  the  sum  of  1,0001.  each,  to  and  for  their 


Nieeet. 

Atestotrix 
having  given 
legacies  to  se- 
TwalpersonB 
by  name,  de- 
Boribing  each 
as  her  niece, 
bequeathed 
her  readuary 
personal  pro- 
perty upon 
trust  for  her 
respectiTe 

"nephews  and  respective  use  and  benefits ;  unto  my  niece  Emilie  Andrews, 
eqtS^shaws.  daughter  of  Henry  Andrews,  of  Windsor,  the  sum  of  500i., 
T'^^t^blthe    ^  ^^^  ^^^  ^^^  ^^^  ^®  ^^^  benefit;  unto  my  niece  Louisa 

nieces,  were 

nieces  not  of 

the  testatrix  but  of  her  late  husband :—  ffdd,  that  the  circumstance  that  the  testatrix  had, 

in  her  will,  called  these  two  her  nieces,  did  not  enlarge  the  meaning  of  the  words  ''nephews 

and  nieces  "  in  the  residuary  bequest,  so  as  to  make  it  include  all  the  nephews  and  nieces 

of  her  husband  living  at  her  death,  nor  even  to  include  the  two  legatees  whom  she  had 

called  her  nieces  in  the  will. 


Walters,  another  daughter  of  the  said  Henry  Andrews,  the 
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aum  of  SOOLy  to  and  for  her  sole  use  and  benefit;  unto  my 
four  nieces,  the  daughters  of  John  and  Lucy  BuMer,  resid- 
ing at  Swindon,  WiUahire,  the  sum  of  2001.  each,  to  and 
for  their  respective  use  and  benefit ;  unto  Charles  Andrews, 
of  the  High-street,  GheUenhami,  aforesaid,  bookseller,  the 
sum  of  5002.,  to  and  for  his  own  use  and  benefit;  and  as  to 
the  residue  of  my  said  personal  estate,  consisting  of  money, 
upon  trust,  that  my  said  trustees  shall  divide  the  same  be- 
tween my  respective  nephews  and  nieces,  in  equal  shares 
and  proportions,  share  and  share  alike;   I  give  unto  the 
said  Mary  BurfiM  my  diamond  ring,  with  five  stones,  and 
my  silver  tea-service  to  match ;  unto  the  said  Martha  Beck 
I  give  my  green  and  white  ring,  and  my  silver  dressing- 
case;  I  give  unto  the  said  LiLcy  Lidiard  my  black  and 
white  ring,  with  broach  to  match,  a  plain  silver  teapot^  and 
my  silver  teaspoons;  and  to  the  said  Mary  BurfiM  and 
Martha  Beck  I  give  the  rest  of  my  silver  spoons ;  and  as  to 
the  rest  of  my  jewels,  trinkets^  and  wearing  apparel,  I  give 
the  same  to  my  several  nieces,  equally  to  be  divided  be- 
tween them  by  my  said  trustees;  and  I  nominate  and  ap-, 
point  the  said  Oeorge  Smith  and  James  Andrews  executors 
of  this  my  lajst  will  and  testament.      I  give  and  bequeath 
all  my  linen  to  my  nieces  LiLcy  Lidiard,  Martha  Bedc,  and 
Mary  BwrfiJtt,  equally  to  be  divided  between  them." 

The  bill  in  this  suit  was  filed  by  the  executors. 

The  questions  were,  whether  the  bequests  of  the  residu- 
ary personal  estate,  and  of  the  rest  of  the  jewels,  for  the 
benefit  of  the  nephews  and  nieces  of  the  testatrix,  intended 
to  comprise  as  well  the  nephews  and  nieces  of  her  husband 
as  her  own  nephews  and  niece&  EmiUe  Andrews  and 
L(maa  Walters  were  children  of  a  brother  of  the  testatrix's 
late  husband,  and  were  not  related  by  blood  to  the  testa- 
trix.   Lucy  Lidiard,  Martha  Beck,  Mary  BurfiM,  Martha 

Jane  BxUler,  and  John  Butler  were  children  of  sisters  and 
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of  a  brother  of  the  testatrix,  and  were  related  to  her  by 
blood. 


Mr.  J,  H.  Law,  for  the  Flainti£b,  the  trustees  and  execu- 
tors of  the  testatrix. 


Mr.  AmphleU,  for  some  of  the  nephews  and  nieces  of  the 
testatrix. 

Mr.  Surrage,  for  others  of  the  same  class,  referred  to 
Shelley  v.  Bryer  (a). 

Mr.  Brodrick,  for  nqphews  and  nieces  of  the  husband  of 
the  testatrix,  some  of  whom  were  named  in  the  will,  aigued, 
that  all  were  included,  or,  at  any  rate,  those  mentioned  in 
the  will,  and  whom  the  testatrix  had  thereby  herself  refer- 
red to  as  her  nephews  and  nieces.  He  cited  Huaseyv. 
Berkeley  (J)),  James  v.  Smith  (c),  Meredith  v.  Farr{d), 
IhHma  V.  Daviee  (c),  and  Ov)en  v.  BryarU  (/). 

Mr.  Amphlett,  in  reply. 

The  Vige-Chakcellor  reservQ^^  judgment. 


March  9th. 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

In  this  case,  the  only  point  that  remained  to  be  deter- 
mined was,  whether  or  not^  under  the  residuary  bequest  to 
nephews  and  nieces  of  the  testatrix,  the  nephews  and  nieces 
of  the  testatrix's  husband  could  take. 

The  authority  most  in  £Eivour  of  the  contention  on  behalf 


(a)  Jac  207. 
(6)  2  Eden,  194. 
(c)  14  Sim.  214. 


.(<i)2Y.&C.C.C.625. 
(O  7  Hare,  498. 
(/)  2  De  a,  M'N.  &  G.  097. 


Judgment, 
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of  the  nephews  and  nieces  of  the  husband,  was  the  case  of  1857. 
James  v.  Smith  (a),  in  which,  a  testatrix  having  described 
one  grand  niece  as  her  niece,  and  having  subsequently  made 
a  gift  to  nephews  and  nieces,  the  Court  held  that  grand- 
nephews  were  to  take  under  the  description  of  nephews, 
because  the  testatrix  had  indicated,  by  her  vrill,  who  they 
were  that  she  conceived  ware  related  to  her  in  that  degree. 
That  by  no  means  goes  the  whole  length  of  the  argument  in 
this  case,  which  would  introduce  entire  strangers  in  blood, 
not  only  thcNse  bom  at  the  date  of  the  will,  but  those  who 
should  come  into  existence  subsequently  to  the  date  of  her 
will  and  before  her  death,  to  equal  participation  with  the 
testatrix's  own  nephews  and  nieces. 

There  is  no  case  precisely  like  this;  but  the  decision  in 
The  CorporcUion  of  BridgTuytih  v.  Collins  (b)  assists  in 
throwing  some  light  on  it,  though  it  is  not  30  strong  against 
the  claim  of  the  persons  there  called  "  cousins,"  as  the  cir- 
cumstances here  are  against  the  claim  of  the  nephews  and 
nieces  by  marriage.  A  question  arose  in  that  case,  as  to 
whether  first  cousins  once  removed  could  be  let  in  under 
the  description  of  second  cousins,  and  the  Vice-Chancellor 
held  Ihat  they  could  not  The  argument  in  favour  of  the 
first  cousins  once  removed  was,  that  they  were  not  only  as 
nearly  related  as  second  cousins,  but  that  the  testator  had,  in 
one  part  of  his  will,  called  persons  not  related  to  him  at  all 
''cousins,"  raising  an  indication  of  his  intention  to  include 
in  tiiat  description  a  large  class  of  persons.  The  Vice- 
Chancellor  says,  *'  The  testator  may  have  called  some 
persons  his  cousins  who  were  not  so,  but  that  only  shews 
diat  he  made  a  mistake  as  to  them ;  my  opinion  is,  that 
those  only  who  stood  in  the  relationship  of  second  cousins  of 
the  testator  are  entitled  to  share  in  the  fund ;"  that  is,  he 
thought  that  naming  persons  '*  cousins "  in  the  will,  who 

(a)  14  Sim.  214.  (b)  15  Sim.  541. 

VOL  III.  S  K.  J. 


Judgment, 
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1667.        were  not  cousins,  did  not  enlarge  the  operation  of  the  word 
"  cousins  "  in  the  gift  to  them  as  a  class. 

Can  it  be  safely  inferred  here,  fix)m  the  mere  circumstance 
of  some  strangers  in  blood  being  described  by  terms  of  affec- 
tion as  the  testatrix's  own  nieces,  that  it  was  her  intention 
to  let  in  all  other  strangers  in  blood,  who  stood  in  the 
same  relationship  to  the  husband  as  these  persons.  I  think 
that  I  am  not  at  liberty  to  let  in  a  large  class  of  persons, 
merely  from  the  circumstance  of  her  having  selected  some 
of  the  class  as  objects  of  her  favour,  and  having  bestowed  on 
them,  although  her  husband's  nieces  and  not  her  oyira,  the 
title  of  nieces. 

The  more  difficult  question  was,  whether  the  specially 
favoured  individuals  described  as  nieces,  who  were  only 
nieces  of  the  husband,  could  claim  to  participate  in  the  resi- 
due under  that  designation.  I  do  not  think  I  can  so  decide, 
because  it  is  similar  to  those  cases  where  there  are  gifts  to 
illegitimate  children  by  the  description  of  children,  and  then 
a  bequest  to  all  the  children  of  the  reputed  parent,  and  yet  the 
illegitimate  children  previously  named  have  been  excluded. 
In  one  case,  Owen  v.  Bryant  (a),  where  the  word  "  said  "  oc- 
curred, which  referred  back  to  the  children  before  designated, 
they  were  admitted  ;  but  in  another  (6),  although  there  was 
an  illegitimate  child  of  a  particular  female  named,  yet  it  was 
held,  that  a  gift  to  "  all  her  children  "  would  not  include  ille- 
gitimate children,  or  apply  to  any  but  subsequently  legitimate 
children.  These  decisions  do  not  depend  on  the  doctrine  of 
an  illegitimate  child  being  filius  nullius,  because  I  take  it, 
where  the  illegitimate  child  is  described  as  the  child  of  the 
mother,  the  parentage  can  be  ascertained  as  that  of  the 
mother  and  not  of  the  father.  Here,  the  testatrix  has 
chosen  to  benefit  particular  persons,  calling  them  her  nieces, 

.    (a)  2  De  G.,  M*N.  &  G.  697. 
(6)  Meredith  v.  Farr,  2  Y  &  C.  C  525. 
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who  are  not  any  blood  relations  at  all;  and  then  she  has 
made  a  general  bequest  to  nephews  and  nieces,  not  confin- 
iDg  it  to  those  named  befdwe  (for  no  nephews  had  been 
named  at  all) ;  and  I  cannot  hold,  that,  under  that  general 
gift,  nephews  and  nieces  of  the  husband  can  be  included.  I 
must  therefore  make  a  declaration  in  favour  of  the  proper 
nephews  and  nieces  of  the  testatrix. 
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BENDINQ  V.  BENDING  («).  ^„^,  ^^^  ^ 

Y  26^. 

Joseph  bending,  byhlswill,  in  ISSS,  after  appoint-  ma-i>cnwT 

ing  two  persons,  named  Mackesan  and  Cubitt,  to  be  execu-  ""^^^*^' 

tors  and  trustees  thereof,  proceeded  to  devise  as  follows : —  Powers  of  or 

"Firsts  I  give  unto  my  wife  all  my  household  furniture,  created  by  will 

money,  securities  for  money,  and  all  other  my  personal  es-  ^^  ^not 

tate  of  every  description,  to  hold  the  same  unto  my  said  (**  leasing 

,  powers  have 

wife  for  her  absolute  use  and  disposal,  she  paying  thereout  been  held)  iu- 

my  just  debts,  funeral  and  testamentary  expenses,  and  also  with  awi- 

a  l^acy  of  50Z.  to  John  DunneU,    I  direct  my  said  execu-  ^  dlwef^* 
tors  and  trustees,  or  the  survivor  of  them,  his  heirs  and  as-      Kor  is  her 

signs,  as  soon  as  convenient  after  my  decease,  to  proceed  to  ty*My^rec^ 

a  sale  by  auction  of  all  my  freehold  and  copyhold  estcUea  ^^^^  ^  ^  *^« 

.  ,    .  1  ,    .  .     n  .  „    distribution 

wheresoever  sUtiote,  lying,  and  being;  and  after  paymg  all  of  the  pro- 
ceeds. 

There  is  no  such  rule,  as  that,  where  a  testator's  widow  is  entitled  under  his  will  to  what 
would  exceed  her  dower,  she  is,  thereby,  put  to  her  election. 

Where  a  testator,  by  his  will,  directed  his  trustees  to  sell  "  all  his  freehold  and  copyhold 
€Uaie$  wheresoever  situate"  and  gave  his  widow  half  of  the  prooeeds,  and  also  hedf  of  all  his 
personal  property  (except  certain  articles  specifically  bequeathed  to  her): —If eld,  that  she 
was  not  bound  to  elect  between  her  dower  and  the  benefits  given  her  by  the  wiU. 

The  authorities  on  Uiis  subject  exammed,  and  observatioiis  on  Ohalmers  v.  Storil  (2  Y.  & 
B.  222),  wbich  is  imperfectly  reported. 


{a)  Bee  1  Jarm.  on  Wills,  pp.  382  to  .^93. 
b2 
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expenses  attending  the  said  sale  or  sales,  I  do  give  one  half 
of  the  proceeds  of  the  said  sale,  afler  payment  of  the  said 
expenses  as  aforesaid,  unto  my  said  wife  absolutely,  one- 
fourth  part  of  the  said  proceeds  unto  my  half  niece  Mi- 
randa, and  the  remaining  one-fourth  part  unto  Thomas 
Bending" 


The  testator  made  a  codicil  to  his  will,  as  follows: — 
"  Whereas,  by  my  will  I  have  given  all  my  money,  securi- 
ties for  money,  and  all  my  personal  estate,  unto  my  wife. 
New,  my  intention  is  to  give  my  household  furniture,  plate, 
and  effects  in  and  about  my  dwelling-house  to  my  said  wife, 
and  no  more,  except  the  said  half  mentioned  in  the  said 
will;  and  all  my  money,  securities  for  money,  and  all  other 
my  personal  estate  should  be  divided  in  the  same  propor- 
tions as  my  real  and  copyhold  estates;  and  that  the  legacy 
of  50Z.  to  John  DunneU  should  be  paid  out  of  my  money 
and  personal  estate,  also  my  just  debts  and  funeral  ex- 
penses." 

The  Chief  Clerk  having  found  that  the  testator's  widow 
was  dowable  out  of  a  freehold  house  of  which  he  died 
seised  in  fee,  the  question,  on  further  consideration,  was, 
whether  she  was  bound  to  elect  between  her  dower  and  the 
benefits  given  her  by  the  will. 


Argwnmt.         Mr.  HaZlstt,  for  the  Plaintiff  Thomas  Bending;  and 

Mr.  JET.  Clarke,  for  the  Defendant  Miranda  and  her  hus- 
band, contended,  that  the  widow  was  put  to  her  election. 

By  the  effect  of  the  will  and  codicil  taken  together,  the 
whole  of  the  real  property,  and  (with  the  exception  of  the 
household  furniture,  plate,  and  effects  mentioned  in  the 
codicil)  the  whole  also  of  the  personal  property,  are  united 
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and  directed  to  be  sold,  and  the  entire  proceeds  are  to  be 
divided  into  two  equal  moieties,  one  for  the  widow,  the 
other  for  the  Defendants  in  equal  shares.  "  By  directing 
all  his  real  and  personal  estate  to  be  equally  divided,  the 
testator  intended  the  same  equality  to  take  place  in  the 
division  of  the  real  as  of  the  personal  estate,  which  cannot 
be  if  the  widow  first  takes  out  of  it  her  dower:''  per  Sir 
William  Grant  in  Chalmers  v.  Sioril  (a).  "  The  real  and 
personal  estate  are  united  together,  the  personal  estate  is 
not  subject  to  any  antecedent  claim ;  and  is  not  the  real  es- 
tate intended  to  be  given  in  the  same  manner?^  per  Sir 
Thomas  Plumer,  M.  R,  in  Dickson  v.  Robinson(b),  Roberts 
y.  Smith  (c),  Reynolds  v.  Torin  (d),  Parker  v.  Downing  (e). 

In  French  v.  Davies  (/),  which  ynH  be  cited  contra^  equal 
division  was  not  intended.  In  IlUis  v.  Lewis  (g),  the  testa- 
tor intended  to  give  no  more  than  he  himself  could  have 
sold;  and  so  in  Oibson  v.  Gibson  (h),  where,  by  the  words 
"for  all  my  estate  and  interest  therein,"  he  shewed  he  had ' 
no  intention  to  pass  what  did  not  belong  to  him. 

HaU  V.  Hill  (i)  shews,  that  the  Court  will  "  look  at  the 

whole  fsBjne  of  the  will,  and  it6  several  provisions;"  and 

that  where,  as  here,  "  the  will  shews  an  intention,  on  the 

part  of  the  testator,  to  provide  for  his  wife  by  his  will,  and 

that  she  is  to  have  nothing  but  what  he  gave  her  by  his 

will,"  it  is  a  case  for  election.     In  HaU  v.  HiU,  as  here,  *'  the 

widow  acquired  under  the  will  a  much  greater  provision 

than  she  would  have  been  entitled  to  as  dower  in  the  ordi- 

^^  way,''  and  upon  that  ground  coupled  with  the  former, 

I^rd  St,  Leonards  held  that  she  was  barred  (k).     And 

compare  WarbuMon  v.  WarbvMon  (I). 


1857. 


W  2  V.  &  B.  222. 

(*)  Jac.  403. 

^^)  IS.  AS.  613. 

<^^  1  Hufls.  129. 

W4Lj.,Chanc.,N.ai98. 

^^^*Ve8.jmi.672. 


(ff)  3  Hare,  310. 

(h)  1  Drew.  42. 

(i)  1  Dru.  &  W.  94, 107. 

{k)  Id.  108. 

(0  2  S.  &  G.  16a 
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Mr.  Caidecott,  for  the  widow,  contended,  that,  there  being 
nothing  in  the  will  inconsistent  with  the  assertion  on  ike 
part  of  the  widow  of  her  right  to  have  one-third  part  of  tbe 
land  set  out  by  metes  and  bounds,  she  was  not  put  to  her 
election:  French  y.Davie8(a). 

By  the  words  "  all  Tny  freehold  and  copyhold  estates,"  the 
Court  will  not  take  the  testator  to  mean  his  wife's  estate, 
or  "  gather  from  his  having  given  all  he  has,  that  he  has 
given  that  which  he  had  not:"  per  Lord  Thurlow  in  Fos- 
ter Y,  Cook  (6).  The  circumstance  of  there  being  a  trust 
for  sale  is  immaterial;  the  sale  would  be  subject  to  dower, 
and  the  proceeds  would  represent  the  gross  value  minus  tbe 
value  of  the  dower:  per  Sir  James  Wigram,  V.C.,  in  Ellis 
v.  Lewis  (c),  Gibson  v.  Gibson  (d).  And  if  the  trust  for  sale 
does  not  import  an  intention  to  pass  the  land  otherwise  than 
subject  to  dower,  the  direction  as  to  the  application  of  the 
proceeds  cannot  affect  the  case.  No  such  direction  can  de- 
'  cide  what  the  subject  of  sale  is:  per  Sir  Ja7nesWigTavi{t), 

In  Chalmers  y.Storil,  Dickson  v.  Robinson,  and  Roberts 
V.  Smith,  it  was  the  specific  land  that  the  testator  intended 
the  parties  to  enjoy  in  the  proportions  specified,  not,  as  here, 
the  proceeds  of  the  sale  of  his  interest  in  the  land. 

Mr.  HaUett,  in  reply,  contended,  that  the  power  of  Bal« 
extended  to  the  whole  land.  The  words  were  **  all  my  free- 
hold and  copyhold  estates  wheresoever  situate/' 

The  Yick-Chancellor  said,  he  thought  the  case  was  like 
Ellis  v.  Lewis  (/),  but  he  should  not  decide  it  without  ex- 
amining the  authorities. 

Judgment  reserved. 


(a)  2  Yes.  Jan.  572 ;  and  see^iV- 
mingham  v.  Kir  wan,  2  Sch.  & 
Lef.441. 

(6)  3  Bro,  C.  C.  347,  351. 


(c)  3  Hare,  313,  314, 

(d)  1  Drew.  42,  59. 
(r)  3  Haie,  314,  31.5. 
(f)  U.  310. 
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ViCB-CflANCELLOR  SiR  W.   PAGE  WoOD: — 

This  is  a  question  of  some  imporianoe,  viz.  \yhether  the 
widow  of  the  testator  Joseph  BeTiding  is  entitled  to  the 
benefits  given  lier  by  his  will,  without  electing  between 
those  benefits  and  her  right  to  dower. 


The  will  is  very  short, 
codicil.] 


[His  Honour  read  the  will  and 


1867. 


Judgment, 
March  2eth, 


It  was  argued,  that  the  case  must  fall  within  the  princi- 
ple of  Chalmers  v.  Storil  (a).  There,  the  testator  gave  to 
his  wife  and  his  two  children  (a  daughter  and  a  son)  "  all 
his  estates  whatsoever,  to  be  equally  divided  amongst  them, 
whether  real  or  personal/'  his  daughter  to  have  an  equal 
share  with  his  son  of  all  his  property,  after  paying  certain 
legacies.  The  Reporter  adds,  that  the  testator  then  "  sped- 
fijtd  the  property  bequeathed  by  him  as  consisting  of  free- 
hold ground  rents,  money  on  mortgage,  Araerican  Bank 
Stock,  and  estates  in  America^'  &c.,  and  proceeded  to  direct, 
that,  in  case  of  his  wife's  death,  the  portion  or  part  be- 
queathed her  should  descend  to  his  two  children  equally; 
and,  in  the  event  of  both  their  deaths  before  her,  that  she 
should  enjoy,  during  her  life,  the  portion  or  portions  be- 
queathed to  them;  and  in  the  event  of  the  deaths  of  bis 
wife  and  two  children,  he  made  other  gifts  over.  It  is 
plam,  that  this  case  is  very  imperfectly  reported  as  to  the 
instrument  itself.  Sir  WilliaTn  Onunt  first  says  this:  "  as 
to  the  widow's  right  to  dower,  whether  she  took  under  the 
will  an  absolute  interest  or  for  life  only,  it  is  a  case  of  elec- 
tion; the  claim  of  dower  being  directly  inconsistent  with 
the  disposition  of  the  will.  The  testator  directing  all  his 
real  and  personal  estate  to  be  equally  divided,  &c.,  the  same 
equality  is  intended  to  take  place  in  the  division  of  the  real 
as  of  the  personal  estate;  which  cannot  be  if  the  widow 


(a)  2  V.  &  B.  222. 
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first  takes  out  of  it  her  dower,  and  then  a  third  of  the 
remaining  two-third&"  Then  he  adds,  what  shews  that 
there  must  be  some  important  omission  in  the  Beport: 
"  Further,  by  describing  his  English  estates,"  (there  is  no 
such  description  in  the  will  as  it  is  stated  by  the  Beporter), 
"  he  excludes  the  ambiguity  which  Lord  Thurlow  in  Foster  v. 
Cook  (a)  imputes  to  the  words  "  my  estate  "  as  not  neces- 
sarily extending  to  the  wife's  dower.  Here,  the  testator 
says,  the  property  thus  bequeathed  by  him  consists  of  ikese 
particulars.  It  is  therefore  the  property  itself  thus  de- 
scribed that  is  the  subject  of  the  devise;  and  not  what 
might,  in  contemplation  of  law,  be  the  testator  s  interest  in 
that  property.  This  is  therefore  a  case  of  election."  So 
stated,  no  one  could  hesitate  to  say,  that  this  seems  to  be  the 
right  conclusion.  The  words  on  which  Sir  William  Grant 
appears  to  have  founded  it,  are  not  reported  in  the  state- 
ment of  the  will  He  seems  to  have  relied  on  some  specific 
statement  in  the  will  as  to  what  the  property  was  which  the 
testator  devised,  and  to  have  therefore  concluded  that  the 
testator  was  not  giving  his  estate  in  the  property,  but  a  cer- 
tain share  of  the  property  itself  to  be  enjoyed  by  the  wifa 


Therefore,  rightly  viewed,  the  case  of  Chalme^^s  v.  Stoiil 
is  no  exception  to  the  rule  laid  down  by  Lord  Thurlow  in 
Foster  v.  Cook  (a) — which  has  been  the  governing  rule  in 
most  of  the  subsequent  cases,  (although  there  has  been  some 
discrepancy  between  the  Judges),-»-viz.  that  where  a  testa- 
tor says,  "  I  give  all  my  estate,"  he  does  not  mean  to  give 
his  wife's  estate,  that  is,  her  right  to  dower. 

Unfortimately,  Lord  Alvanley  seems  to  have  taken  a 
more  favourable  view  than  other  Judges  as  to  the  wife's 
claim;  and,  in  one  case,  Strahan  v.  Sutton (h),  when  press- 
ed with  the  impossibility  of  giving  effect  to  the  will  con- 


Co)  3  Bro.  C.  C.  347. 


(6)  3  Ves.  249. 
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sistently  with  the  widow's  claim  to  dower,  since  she  might 
insist  on  having  one-third  set  out  by  metes  and  bounds,  he 
attempted  to  evade  that  argument  by  denying  that  there 
was  any  necessity  for  the  widow  to  claim  her  dower  in  that 
form.  **  It  has  been  determined,"  he  said,  "  that  the  widow 
need  not  take  it  by  metes  and  bounds ;  she  may  take  a  rent- 
charge;  she  may  take  one-third  of  the  rents  and  profits." 
That,  howcTer,  is  not  now  the  law  of  the  Court. 


1857. 


Judgment, 


The  law  of  the  Court  at  the  present  day,  is  that  laid  down 
by  Lord  Redeadale  in  Bimiingham  v.  Kvnvan,  where  he 
says,  that,  if  you  find  anything  in  the  will  which  is  incon- 
sistent with  the  assertion  on  the  widow's  part  of  her  right 
to  have  one-third  of  the  land  set  out  by  metes  and  bounds, 
that  raises  a  case  of  election. 

Different  Judges  have  come  to  different  conclusions  as  to 
what  is  such  an  inconsistency.  In  Chalmers  v.  Storil,  the 
testator  directed  the  very  land  itself  to  be  equally  divided, 
and  that  could  not  be  done  consistently  with  the  widow's 
claim.  That  has  since  been  followed  by  Sir  Thomas 
PluToer,  in  the  case  of  Dickson  v.  Robmson(a)y  which 
seems  to  be  exactly  similar.  There,  the  testator  directed  an 
equal  partition  of  the  land,  for  the  equal  benefit  of  his  wife 
and  children:  and  it  was  inconsistent  with  her  taking  that 
share  of  the  property,  that  she  should  also  have  her  dower. 

In  Roberts  v.  Smith  (6),  the  Vice-Chancellor  recognises 
the  law  as  laid  down  in  Chakaers  v.  Storil,  By  the  will,  in 
Roberts  v.  Smith,  the  annual  produce — the  identical  rents — 
were  directed  to  be  divided  and  paid,  as  to  one  half  part 
thereof  to  the  testator's  wife  for  her  life,  for  the  maintenance 
of  herself  and  her  children  by  her  former  husband ;  and,  as  to 
the  other  half,  for  the  maintenance  of  the  testator's  own 


(a)  Jac.  403. 


(6)  1  S.  &  S.  513. 
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children.  And  the  Vice-chancellor  held,  that  the  testator 
intended  by  that  to  give  the  whole  of  the  rents  anterior  to 
the  wife  taking  any  share  by  metes  and  bound&  He  col- 
lected from  the  will,  that  the  identical  rents  were  intended 
to  be  divided,  and  that  being  so,  it  was  a  clear  case  of  elec- 
tion. 

Here,  I  have  a  simple  case  of  a  trust  for  sale.  Whatever 
difficulty  has  arisen  upon  powers  of  leasing,  it  is  obvious^ 
that,  if  they  are  inconsistent  with  a  wife's  right  to  dower,  as 
it  seems  now  to  be  thought,  there  is  no  such  inconsistency 
in  the  case  of  a  power  of  sale,  or  a  trust  for  sale.  It  is  every 
day's  practice  that  a  person  directs  his  estates  to  be  sold; 
and  they  are  sold  subject  to  the  rights  to  dower,  and  the 
widow  has  her  dower  first  set  out.  For  this  I  have  the  au- 
thority of  Lord  St  Leonards,  in  the  case  of  HaLl  v.  HiU:  he 
says,  "  I  am  not  aware  how  the  power  of  leasing,  in  this  case, 
can  be  exercised  over  all  the  estate,  if  the  widow's  right  to 
dower  be  allowed.  One  can  understand  how  the  rents 
might  be  enjoyed,  or  tlie  estate  sold,  subject  to  the  claim 
for  dower ;  but  how  could  you  demise  an  estate  subject  to 
the  right  of  this  lady  to  have  a  third  part  thereof  set  out  by 
metes  and  bounds  "(a)?  I  am  glad  to  have  so  difficult  a 
problem,  in  which  so  many  Judges  have  diflfered,  decided  by 
his  authority. 

I  am  further  fortified  in  my  view  by  the  observations, 
which  seem  to  be  unanswerable,  of  Vice-ChancellorTf^igr^Yim 
in  Ellis  V.  Lewis  (6),  where  he  says,  the  law  is  clearly  set- 
tled that  a  devise  of  lands,  eo  nomine,  upon  trust  for  sale, 
does  not  per  se  import  an  intention  to  pass  the  land  other- 
wise than  subject  to  the  legal  incident  of  dower;  what  the 
testator  directs  to  be  sold  being  not  his  wife's  estate  in  the 
lands,  but  his  own;  and  then,  "if  that  be  so,  it  is  impos- 
sible," he  says,  "  that  any  direction  for  the  application  of  the 


(«)  1  Dm.  tS:  W.  107. 


(6)  :^  Uaic,  310,  313—315. 
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proceeds  of  such  sale  can  affect  the  casa  The  devise  is  of 
laud  subject  to  dower.  The  trust  to  sell,  is  a  trust  to  sell 
sabject  to  dower;  and  the  proceeds  of  the  sale  will  represent 
the  gross  value  of  the  estate  mi7LU8  the  value  of  the  dower. 
Whatever  direction,  therefore,  for  the  mere  distribution  of 
the  proceeds  the  will  may  contain,  that  direction  must  leave 

the  widow's  right  to  dower  untouched  (a) So  the 

direction  to  divide  the  proceeds  of  the  sale  cannot  decide 
what  the  subject  of  the  sale  is  "(b). 

But  if  there  be  a  clear  indication  on  the  face  of  the  will 
that  positive  equality  was  intended, — that  the  widow  was 
intended  to  be  in  no  better  position  than  the  children,  after 
taking  into  account  her  own  rights,  independently  of  the 
wiU,  and  those  which  the  will  has  given  her, — of  course  that 
must  be  followed  ;  and,  in  such  a  case,  her  right  to  dower 
will  be  excluded. 

That  was  the  case  in  HaU  v.  HiU,  There,  Lord 
8t  Leonards  thought,  that,  looking  to  the  whole  of  the 
win,  the  wife  was  not  intended  to.be  in  a  better  position 
than  the  other  devisees;  and  then  he  makes  this  obser- 
Tation,  which  is  commented  upon  by  Sir  John  Stuart: 
"  If  I  am  bound  to  spell  out  the  intention  of  the  testa- 
tor, I  think,  looking  at  the  whole  frame  of  the  will  and  its 
several  provisions,  that  the  testator  meant  to  provide  for 
his  wife  by  his  will,  and  that  she  was  to  have  nothing  but 
what  he  gave  to  her  by  the  will "  (that  was  a  point  to  be 
sscertained).  "  He  gives  her  a  house,  and  the  furniture. 
He  gives  her  also  an  annuity  out  of  the  general  estate:  and 
she  has  acquired,  under  the  will,  a  much  greater  provision 
than  she  would  have  been  entitled  to  in  the  ordinary  way. 
That  she  is  of  this  opinion  is  evident,  because  she  has  elect- 
ed to  take  under  the  will,  if  required  to  make  an  election. 
1  hold,  therefore,  that  she  is  barred  of  dower,  and  that  by 


1857. 


JwigiMML 


(a)  3  Hare,  314. 


(6)  Id.  315. 
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1857.  clear  implication.  I  have  satisfied  myself  of  the  intention 
of  the  testator."  And  then  he  repeats,  that  he  despairs  of 
reconciling  the  authorities,  but  follows  what  he  considers 
the  best. 


Jvjd^fMfiU, 


Yice-Chancellor  Stuart  has  observed,  in  reference  to  that 
passage,  that  he  rather  thinks  that  EaJl  v.  H^IL  is  the  first 
case  which  has  gone  the  length  of  holding,  that,  when  the 
wife  is  entitled  under  the  will  to  what  would  be  more  than 
her  dower,  it  is  a  strong  indication  of  intention  that  she 
should  not  have  the  benefit  of  that  and  her  dower  also ;  and 
looking  to  the  various  motives  that  may  actuate  persons^  it 
is  evident  that  such  a  rule  as  this  might  open  a  door  to  dif- 
ficulties, more  than  the  Courts  have  had  hitherto  to  deal 
with.  If  that  were  the  test,  it  is  clear  that,  in  this  case,  the 
widow  would  have  to  elect;  for  she  takes  under  the  will 
more  than  her  dower,  the  testator  having  given  her  half  of 
his  personal  as  well  as  of  bis  real  estate* 

The  only  part  which  at  all  presses  me  in  the  judgment  in 
Chalmers  v.  Storil,  is  the  observation  at  the  beginning  with 
respect  to  the  personal  estate,  viz.  that,  the  testator  having 
directed  all  his  estates  to  be  divided  equally,  it  must  be  sup- 
posed that  he  intended  to  give  the  same  interest  in  his  real 
as  in  his  personal  estate,  and  that,  as  the  personal  estate 
was  subject  to  no  charge  of  dower,  he  did  not  intend  the 
real  estate  to  be  subject  to  any  such  charga  But  Sir 
William  Orant  did  not  rely  on  that  circumstance  alona 
He  relied  upon  the  whole  will;  and  considered,  that,  upon 
the  whole  will,  it  was  the  land  itself  which  the  testator  in- 
tended to  be  the  subject  of  equal  divisioiL 

In  this  case,  there  is  simply  a  direction  for  a  sale  of  the 
whole  of  the  estate,  and  that  the  produce  should  be  divided 
equally  between  the  parties.  There  is  nothing  in  that  in- 
consistent with  the  wife's  right  to  have  a  third  of  the  land 
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set  out  by  metes  and  bounds.    Therefore  I  must  hold,  that 
she  is  not  put  to  her  election. 

I  should  have  observed,  that  Vice-Chancellor  Kinderaley, 
in  his  judgment  in  Oibson  v.  Oibson  (a),  has  taken  the  same      Judgment. 
view  in  reference  to  this  question. 

(a)  1  Drew.  42. 


LAFONE  V.  THE  FALKLAND  ISLANDS  COM-       March  liih. 
PANY.    (No.  2), 

1  HIS  was  a  motion  by  the  Plaintiff,  that  the  Clerk  of  Re-  Incomplete  An- 
cords  and  Writs  might  be  ordered  to  file  replication  in  the  ^^^s^rT 
suit^  he  having  refused  to  do  so  under  the  following  circum-  ^^  ^^^' 
stances:    The  Defendants  had  put  in  a  written  answer,  A  Defendant 
about  286  folios  in  length,  and  thereby  they  referred  to  a  in  a  suit,  and 
document,  called  their  printed  answer,  as  an  exhibit,  and  ^"^^p^^. 
prayed  that  it  might  be  taken  as  part  of  their  answer,  and  ©4  document, 

,         -T.  it       11  .  t        '       whichwasnot 

constantly  referred  to  it  and  repeated  the  allegations  therem,  filed,  as  an  ex- 
as  if  they  had  formed  part  of  the  answer,  and  verified  such  ^edi^sZ^' 
allegations.      The  written  answer  was  filed,  but  not  the  mentsinit, 

^  and  constantly 

printed  document.  referred  to 

them  as  part 

of  the  answer : 

iTeU,  that  the 

Mr.  Hardy,  for  the  motion:-  S^d'v^t- 

complete  with- 
The  Plaintiff  wishes  that  the  course  of  justice  should  not  out  the  printed 

be  obstructed.  He  is  content  to  treat  the  printed  document  that^SITdierk 
as  no  part  of  the  answer;  the  written  answer  is  recrular  j/^f^ordswid 

'^  '  ^      ^  o  Writs  was  jus- 

^ough.     It  may  be  said,  that  the  Plaintiff  could  have  ex-  tified  in  refus- 
oepted  to  the  answer,  or  moved  to  take  it  off  the  file;  but  he  pifcation^tTit. 
did  not  choose  to  do  so,  and  he  certainly  was  not  bound  to 
do  80,  m  order  to  secure  the  payment  of  the  proper  fees  to 
the  Suitors'  Fee  Fund,  for  the  sake  of  which  this  objection 
is  now  made. 
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Mr.  James,  Q.  C,  and  Mr.  J,  H,  Taylor,  for  the  solicitor 

Lapos,       to  the  Suitors'  Fee  Fund. 
r. 

THXFaLKLAND  ««         -rr  /-I  -r  i         i  i.         •     •  i         t 

iBLAKDfl  Co.        The  V  ice-Chancellor. — I  am  clearly  of  opinion,  that  I 
-!L^        cannot  look  at  the  printed  document     I  consider  it  as  no 
Arg\km€nt.     pa^  of  the  answer;  but  there  is  an  answer  filed,  and  why 
should  not  replication  be  filed  to  thai 

Mr.  Giffard,  for  the  Defendants : — 

This  course  has  been  taken  for  the  sake  of  convenience. 
It  matters  little  to  the  Defendants  whether  the  printed  do- 
cument Is  filed  or  not.  The  expense,  if  it  is  filed,  will  fall 
upon  the  PlaintifiF,  as  he  will  have  to  take  an  office  copy  of 
it     The  Defendants  have  no  objection  to  file  it,  if  necessary. 

Mr.  Hardy, — ^The  PlaintifiF  will  agree  that  it  shall  be 
treated  as  an  answer  without  filing  it. 

The  Vice-Chancellor. — The  question  is,  whether  the 
printed  document  is  part  of  the  records  of  the  Court  or  not 
One  mode  of  settling  that  question  would  be,  by  filing  a 
special  replication  to  so  much  of  the  answer  as  is  put  on  the 
fila 

Mr.  James,  Q.  C. — ^The  object  of  the  parties  is  to  avoid 
paying  the  usual  fees  required  by  the  practice  of  the  Court. 
How  can  this  printed  document  be  used  in  the  cause  if  it  is 
not  filed.  Parties  could  not  agree  to  use  a  bill  which  was 
not  on  the  file. 

The  Court  cannot  deal  with  pleadings  unless  they  are  on 
the  record ;  and  the  reason  is,  that  unless  they  are  so,  they 
cannot  be  regarded  by  the  Court  of  Appeal,  or  by  the  House 
of  Lords  in  the  last  instance.  No  arrangement  between 
the  solicitors  or  counsel  of  the  Plaintiff  and  Defendants  can 
ever  make  this  printed  document  part  of  the  answer,  unless 
it  is  filed  like  the  rest  of  the  answer. 
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[The  Vice-Chancellor. — If  admitted  at  all,  it  ought  to         1867. 

be  deposited  like  a  model  or  a  map  which  is  made  an       "lafowe 

exhibit]  «_  «*• 

J  TheFalklard 

Islands  Co. 
At  present^  there  is  in  truth  no  answer  on  the  file.     It  is       (No^)- 
as  though  the  answer  consisted  of  ten  skins,  and  three  of     Arffument, 
these  had  been  taken  away,  and  the  rest  only  filed. 

Mr.  Hardy. — ^The  answer  has  referred  to  this  exhibit  just 
as  though  it  had  referred  to  the  Times  newspaj^er  oi  a  cer- 
tain day,  as  containing  a  true  statement  of  part  of  the  De- 
fendants' case.  [Vicb-Chancellor. — The  difference  is, 
that  the  exhibit  in  this  case  is  in  truth  another  answer,  and 
I  shall  admit  that^  if  I  allow  replication  to  be  filed.  Is  the 
Plaintiff  obliged  to  take  an  office  copy  of  the  answer?] 

Mr.  James,  Q.  C. — ^Yes ;  I  am  told  that  he  must  do  so  be- 
fore replication  is  filed,  by  the  practice  of  the  office. 

[Vice-Chancellor. — Suppose  a  Defendant  were  to  file 
two  skins  of  parchment,  stating  part  of  his  case,  and  that 
the  whole  answer  filled  six  skins,  and  were  to  swear  to  the 
remaining  four  skins  as  if  they  were  filed,  could  the  Court 
allow  that?] 

Mr.  Hardy. — That  would  be  like  the  case  put  by  Mr. 
James  in  argument,  an  instance  of  an  answer  defective  in 
itself;  but  here,  the  answer  which  has  been  filed  is  not  so. 


Vice-Chancellor  Sir  W.  Page  Wood. — 

I  think  that  the  answer  which  has  been  filed,  upon  the      Judgment, 
face  of  it,  is  not  an  answer  which  satisfies  the.  rules  of  this 
Court.    It  refers  to  the  printed  document  as  an  exhibit,  and 
verifies  it;  and  then,  throughout  the  written  answer,  there 
are  constant  references  to  the  statements  in  the  printed  do- 
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cument     The  object  of  the  record  is,  that  the  pleadings 
upon  which  the  Court  proceeds  should  be  defined  and  pre- 
TheFalklakd  "^^^^^J    ^^^  ^^  s^^^  *°  answer  as  this  were  allowed,  a 
Islands  Co.     Defendant  might  write  on  a  piece  of  parchment^  "  It  would 
— L-         cost  me  201.  to  file  such  a  statement  as  is  necessary  to  raise 
udgmetu,     ^j^^  issues  to  be  determined  in  this  case,  and,  therefore,  I 
now  file  one  skin,  and  I  have  prepared  six  or  eight  more, 
which  with  this  make  my  answer;  and  I  file  only  this  one, 
and  refer  to  the  rest  as  an  exhibit"     It  is  obvious,  that^  if 
this  were  allowed,  a  Defendant's  answer  in  future  would 
consist  of  a  few  lines  only.     I  can  conceive  a  case  in  which 
special  leave  might  be  given  to  take  such  a  course;  but  it 
seems  to  me  that  this  is  not  such  a  case,  and  that  when  this 
cause  comes  to  be  heard  I  should  not,  in  the  present  state 
of  the  pleadings,  have  any  record  before  me  on  the  part  of 
the  Defendants.   I  have  no  security,  if  the  printed  document 
be  not  filed,  that  it  will  be  produced  in  the  same  state  as  it 
is  now  in  at  the  hearing;  and  the  Court  ought,  by  having 
the  pleadings  recorded,  to  secure  their  being  transmitted 
unchanged  to  the  Court  of  Appeal 

I  am  of  opinion,  that  this  which  has  been  filed  is  not  an 
answer,  and  therefore  there  can  be  no  replication.  If  the 
parties  choose  to  waive  an  answer  altogether,  that  is  another 
thing.     If  not,  the  motion  must  be  refused. 
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1857. 


READE  V.  BENTLEY. 

March  6th, 

READE  having  written  a  book,  called  "Peg  Wof-  Oopyrtght-- 

fington,"  entered  into  the  following  agreement  with  his  pub-  ^^Aorond" 

lisher: P%Uuher — 

p€urtnerthifi, 

"  Memorandam  of  an  agreement,  made  this  3rd  day  of  An  •greement 
November,  1852,  between  Charles  Eeade,  Esq.,  of  10,  Oreat  author  and  a 
Russell-^reet,  CoverU  Garden,  on  the  one  part ;  and  Richard  the  latter 
BmUey,  oi  New  Burlingtorirstreet,  publisher,  on  the  other  f^^l^^^ 

part  at  his  own  ex- 

peoBeandriflky 
and  after  de- 
"  It  is  agreed  that  the  said  Richard  Bentley  shall  pub-  ducting  from 

lish,  at  Iftis  own  expense  and  risk,  a  work  at  present  intitled  of  the  sale 

*P^  Woffington,'  and,  after  deducting  from  the  produce  of  ^J^  fo® 

the  sale  thereof  the  charges  for  printing,  paper,  advertise-  printing,  par 

,-  ,        .      .1         1  per,  advertise- 

ment8,einbdlishments  (if  any),and  other  mcidental  expenses,  menta,  embel- 

induding  the  allowance  of  lOi.  per  cent  on  the  gross  amount  otherSdden- 

of  tbe  sale  for  commission  and  risk  of  bad  debts,  the  ^Sf*°^ 

I«ofits  remaining  of  every  edition  that  shall  be  printed  of  allowance  of 

the  work  are  to  be  divided  into  two  equal  parts, one  moiety  on  thegroBa 

to  be  paid  to  the  said  Charles  Reade,  Esq.,  and  the  other  I^©  for  oom^ 

moiety  to  belong  to  the  said  Richard  Bentley.  miadon— the 

^  o  t7  profita  remain- 

ing of  any  edi- 

"  The  books  sold  to  be  accounted  for  at  the  trade  sale  price,  dition  that 

.  ahould  be 

reckoning  twenty-five  copies  as  twenty-four,  unless  it  be  printed,ehould 

thought  advisable  to  dispose  of  any  copies,  or  of  the  re-  ^^y  be- 

mainder,  at  a  lower  price,  which  is  left  to  the  judgment  and  ^"^^  t?*^ 

discretion  of  the  said  Richard  BenHey,  The  booka  sold 

to  be  account- 
ed for  ai  tbe  trade  sale  price,  unleaa  it  ahould  be  thought  adviaable  to  diapoae  of  any  oopiea 
or  of  the  remainder  at  a  lower  price,  which  waa  left  to  the  publiaher^a  diacretion : — Hddf 
that  thia  did  not  amount  to  an  agreement  for  the  sale  of  the  copyright.  That  it  waa  to  be 
inferred  from  the  agreement,  that  the  publishor  waa  to  fix  the  aelling  price  of  the  book,  and 
that  he  waa  to  be  at  lib^y  to  publiah  mojce  than  one  edition. 
Whether  the  agreement  created  a  partnerahip  pro  h/ic  vice  between  the  author  and  pub- 

Tile  higher  acale  of  eoeta  mentioned  in  the  Orders  of  Jan.  SOth,  1857,  appliea  to  aU  caaea 
except  those  apecified  in  auch  Ordera  aa  subjecta  of  the  lower  acale. 

VOL.  IIL  T  K.  J. 
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"  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  this  day.  It  is  understood  between  the  afore- 
said parties,  that  twelve  copies  of  the  said  book  are  to 
be  presented,  free  of  charge,  to  the  said  Charles  Beade, 
Esq. 

(Signed,  interchangeably,)  j^^^f^  !^™™ 

"  Nov.  13th,  1852." 


\Hichabd  Bentlet." 


An  edition  of  500  copies,  at  the  price  of  108.  6d, 
^  copy,  was  published  under  this  agreement  Nearly 
the  whole  of  these  were  sold,  and  some  profits  were 
divided.  When  the  edition  was  nearly  sold,  Mr.  BerUley 
applied  to  Mr.  Reade  for  permission  to  publish  a  cheap 
edition  of  the  novel  Mr.  Reade  objected.  Mr.  Befn£Uy, 
however,  advertised  the  publication  of  an  edition  at  3^.  6(1 
a  copy.  Upon  seeing  this  advertisement,  Mr.  Readers 
solicitor  wrote  to  Mr.  Bentley  a  formal  notice  not  to  pub- 
lish any  new  edition  of  the  work ;  and  a  few  days  afterwards 
Mr.  Reade  signed  and  sent  to  the  Defendant  a  written  notice 
to  dissolve,  as  and  from  the  20th  of  February,  1857,  the 
partnership  (if  any)  subsisting  between  them  by  virtue  of 
the  said  agreement. 

Mr.  Reade  then  filed  the  bill  in  this  suit  for  an  injunc- 
tion to  restrain  the  publication  of  the  advertised  edition. 

An  interim  order  had  been  obtained,  and  this  was  a 
motion  to  continue  it 

Evidence  was  given  on  both  sides;  but^  os  the  point  of 
interest  to  the  Profession  was  the  effect  of  the  agreement, 
it  is  not  necessary  to  state  the  evidence. 


Argument.        Mr.  Uott,  Q.  G,  and  Mr.  Faher,  for  the  PlaintiflF:— 


Argument. 
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The  ijQJanction  must  be  continued.  The  case  is  governed 
by  Stevens  v.  Benning  (a).  This  agreement  is  not  for  a 
sale  of  the  oopyright^  but  only  for  the  publication  of  one 
edition,  and  did  not  authorise  any  further  publication  with- 
out the  consent  of  the  author.  [Vicb-Chancellob. — Who 
then  was  to  fix  the  price  of  the  first  edition  ?]  The  parties 
to  the  agreement  by  mutual  consent  [Vice-Chancellor. 
— Is  there  not  a  partnership  under  the  agreement  until 
dissolved?  Might  not  Mr.  BenUey  proceed  to  prepare  a 
new  edition  until  prevented  by  such  dissolution?]  If  there 
were  any  partnership,  it  was  only  a  joint  adventure  in  the 
publication  of  this  particular  work,  and  no  step  could  be 
taken  without  the  consent  of  both  partiea  Otherwise^  Mr. 
BenHey  might  publish  at  such  a  price  as  would  just  cover 
his  own  expenses  and  profit  as  a  publisher^  and  leave  not 
a  fSEurthing  to  divide  with  the  Flsdntiff ;  or  he  might  publish 
it  in  such  a  form  as  would  be  injurious  to  the  reputation  of 
the  Phdntifil  Therefore,  if  a  partnership  for  more  than 
one  edition,  it  was  a  partnership  at  wiU  and  determinable 
at  the  desiie  of  either  partner. 

Mr.  Jamea^  Q.  Q,  and  Mr.  WhUbread  for  the  Defend- 
ant:— 

The  publication  is  to  be  at  the  sole  risk  of  the  Defend- 
ant; therefore,  there  is  no  partnership.  Partnership  only 
exists  where  there  is  a  participation  in  loss  as  well  as  profit 
The  Defendant  had  to  determine  all  matters  relating  to  the 
printing,  paper,  and  embellishment,  and  advertising  the 
worL  He  had  to  incur  all  expenses  and  take  all  the  risk; 
therefore  he  must  fix  the  prica  Having  published  a  first 
edition,  incurred  all  the  risk,  and  the  work  having  become 
popular,  it  is  absurd  to  suppose  that  it  could  be  the  mean- 
ing of  the  agreement)  that  the  Plaintifif  should  be  at  liberty 

(a)  1  K.  &  J.  168. 

t2 
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1B57.        now  to  put  an  end  to  it,  just  when  some  profit  might  be 

rbadb      expected     The  plaintiff  has  no  right  to  interfere  with  the 

BiNTLKT.     publication:  Sweet  v.  Cator(a),  •   [Vice-Chancellor— 

According  to  your  argument,  he  has  virtually  parted  witli 

the  copyright  for  the  life  of  Mr.  BerMey,] 

Mr.  MoU  in  reply. 


Argument. 


Judgmeni,      ViCB-ChANCELLOR  SiR  W.   PAGE  WoOD: — 

It  is  unfortunate  that  publishers  and  authors  should  frame 
their  agreements  with  so  little  precision,  as  frt>m  the  case 
of  Stevens  v.  BeTvavng  (b)  and  this  case  it  appears  they  are 
in  the  habit  of  doing.  At  the  same  time,  fix>m  what 
I  see  in  this  case,  I  feel  more  confident  tiian  I  did  in 
Stevens  v.  Bennvng,  that  there  was  no  intention  to 
dispose  of  the  copyright  by  this  agreement,  because  I  can- 
not suppose  that  authors  or  publishers  are  so  unaware  of 
the  importance  and  value  of  that  rights  as  not  clearly  to 
^  express  their  intention  when  they  mean  the  copjrright  to 
pasa  I  have  no  hesitation  in  coming  to  the  conclusion, 
that  this  agreement  is  not,  and  was  never  intended  by 
either  party  to  be,  a  contract  for  the  sale  or  purchase  of  the 
copyright 

The  only  real  difficulty  in  the  case  is^  to  determine  the 
true  construction  and  effect  of  the  agreement,  and  how  far 
the  Plaintiff  is  entitled,  under  all  the  circumstances,  to 
come  here  at  this  moment  for  an  injunction  to  restrain  the 
Defendant  fr-om  publishing  a  cheap  edition  of  the  work  in 
question. 

Now  the  agreement  was,  that  Mr.  BenUey  should  pub- 
lish at  his  own  expense  (I  do  not  know  whether  the  words 

(a)  11  Sim.  672.  (6)  1  K.  &  J.  168. 
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''and  risk''  make  any  difference,  because  expense*and  risk  1867. 
have  the  same  meaning,)  a  work  at  present  intitled  "  Peg 
Wagmgton;"  and  after  deducting  from  the  produce  of  the 
sale  thereof  the  charges  for  printing,  paper,  advertisements^ 
embellishments  (if  any),  and  other  incidental  expenses,  in- 
cluding the  allowance  of  10  per  cent  on  the  gross  amount 
of  the  sale  for  commission  and  risk  of  bad  debts,  the  profits 
remaining  of  every  edition  that  shall  be  printed  of  the 
work  are  to  be  divided  into  two  equal  parts,  one  moiety  to 
be  paid  to  the  Plaintiff,  and  the  other  moiety  to  belong 
to  the  Defendant 

So  bi,  I  think,  there  can  be  no  doubt  that  the  contract 
provided,  as  long  at  all  events  as  it  should  be  subsisting,  that 
iir.BeiiUey  was  to  be  the  publisher  of  this  work ;  and  it  was 
in  the  contemplation  of  both  parties,  that^  in  so  publishing, 
he  should  publish  several  editiona  I  do  not  say  whether 
that  might  not  be  put  an  end  to;  but  the  original  contract^  I 
think,  contemplated  the  possibility  at  least  of  Mr.  BenUey 
publishing  several  editions,  and  that  all  the  editions  should 
be  published  at  his  risk;  and  that,  after  deducting  certain 
charges  and  his  commission,  he  should  hand  over  to  the 
Plaintiff  a  moiety  of  the  profits  of  the  several  editions 
which  should  be  so  published.  The  question  then  arises, 
if  Mr.  BenUey  was  to  publish  at  his  own  risk,  who  was  to 
fix  the  price  of  the  work?  The  agreement  is  entirely  silent 
upon  this  point,  and  it  is  left  to  be  inferred  from  the  nature 
of  the  contract  between  the  partiea 

I  am  decidedly  of  opinion,  that  the  Plaintiff's  view,  that 
he  was  to  have  a  voice  in  fixing  the  price,  is  not  consistent 
with  the  terms  of  the  agreement  I  think,  if  he  intended 
to  retain  such  a  power,  it  is  scarcely  possible  to  conceive 
that  he  should  have  allowed  a  term  so  important  to  be 
omitted  from  the  agreement;  and  when  I  look  to  the  words 
of  the  agreement  I  see  that  Mr.  BenUey  is  to  be  the  pub- 
lisher, that  he  is  to  bear  the  expense,  and  to  make  all  pay- 
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1867.  ments;  and  considering  also,  that  it  is  the  bniineaB  of  the 
publisher  to  make  his  expenses  and  piofits  balance,  that  he 
is  the  person  to  whom  the  author  has  entrusted  that  de- 
partment^ the  publisher  taking  the  whole  charge  and  riek 

^"^^^'^^^  and  the  whole  duty  of  bringing  out  the  work  as  he  thinks 
best  for  the  interest  of  both  parties,  it  seems  to  be  neces* 
sarily  incident  to  the  duty  which  he  has  to  perform,  that 
he  should  have  the  right  also  of  determining  the  price  at 
which  the  work  should  be  brought  out  I  think  the  con- 
struction of  the  agreement  is  plain  enough  up  to  this  pointy 
that  the  Defendant,  the  publisher,  is  to  fix  the  price  of  the 
work;  that  he  is  to  choose  the  embellishments  and  every- 
thing else  connected  with  its  publication;  and  that  he  is  to 
do  this  for  all  editions  which  should  be  brought  out  during 
the  subsistence  of  the  agreement 

Several  difficulties  arising  upon  such  a  construction  have 
been  su^ested.  It  was  argued,  can  it  be  supposed  that 
the  Plaintiff  intended  to  give  to  the  publisher  the  power, 
if  he  chooses,  of  bringing  out  the  work  with  absurd  embellish- 
ments beneath  its  character  and  injurious  to  the  reputation 
of  the  author?  The  simple  answer  to  that  is,  the  author 
will  take  care  of  himself  in  that  respect  by  going  to  a  re- 
spectable publisher  who  would  not  commit  any  such  ab- 
surdity. If  he  employed  a  publisher  who  was  in  the  habit 
of  adding  ridiculous  illustrations  to  his  works^  he  would  not 
have  reason  to  complain  if  the  work  were  so  published* 
The  author  would  select  a  publisher  who,  he  would  presume, 
would  bring  out  the  work  in  a  manner  creditable  and  de- 
sirabla 

So  again,  with  regard  to  the  price,  it  is  suggested,  that 
the  publisher  might  just  so  arrange  the  balance  of  prices  as 
to  enable  himself,  by  an  accurate  calculation,  to  get  his 
lOZ.  per  cent  commission,  and  leave  nothing  to  pay  the 
author.    The  answer  is  similar :  it  is  not  to  be  supposed 
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that  the  author  would  deal  with  any  publisher  who  was  in  ^  1867> 
the  habit  of  so  treating  authoTB.  If  a  publisher  were  to 
act  in  such  a  manner,  although  perhaps  such  conduct 
could  not  stricUy  be  called  a  fraud,  because  it  might 
not  be  a  violation  of  the  specific  terms  of  the  agree- 
ment, the  result  would  be,  that  the  author  whom  he 
so  treated  woidd  never  contract  with  him  again.  But  it 
by  no  means  follows  that  the  contract  is  absurd  upon  the  bee 
of  it,  because  Mr.  BerUley  might  possibly  make  it  less 
advantageous  to  Mr.  Reade  than  Mr.  Reade  had  a  right 
to  expect  It  is  not  very  likely  that  a  publisher  should 
act  in  the  manner  suggested,  because,  of  course,  it  is  for 
the  interest  of  the  publisher  as  well  as  the  author  that  the 
work  should  sell  in  such  a  manner  as  to  produce  a  surplus 
profit  after  payment  of  commission  and  of  other  charges, 
as  the  publisher  is  to  have  one-half  of  such  profit  It  was 
argued,  however,  that  the  clause  as  to  price,  which 
I  am  about  to  read,  militates  against  that  view.  It 
provides,  that  the  books  sold  shall  be  accounted  for  at  the 
trade  sale-price,  reckoning  twenty-five  copies  as  twenty- 
four,  unless  it  be  thought  advisable  to  dispose  of  any  copies 
or  of  the  remainder  at  a  lower  price,  which  is  left  to  the  judg- 
ment and  discretion  of  the  said  Richard  Bentley.  There 
being  this  special  clause,  shewing,  that  in  a  particular  case  the 
diminution  of  price  is  to  be  left  to  the  discretion  of  the  pub- 
lisher, it  was  argued,  that  the  inference  is,  that  the  publisher 
has  no  such  discretion,  except  in  the  particular  case  there 
mentioned.  It  is  quite  obvious,  that  this  clause  was 
mtroduced  with  no  such  view,  but  because  Mr.  Bentley 
is  to  bring  out  the  work,  and  in  bringing  it  out,  he  is 
to  fix  a  certain  price  to  the  trade;  he  is  aware  that  there 
are  persons  who  are  in  the  habit  of  purchasing  all  these 
works  for  re-sale;  there  is  a  certain  quantity  in  the 
first  instance  offered  to  the  trade,  as  it  is  called,  who 
send  in  their  orders,  each  buyer  for  a  certain  quantity 
of  copies,  and  it  is  brought  out  to  the  trade  at  a  price 
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1 657.  "which  is  fixed  upon  each  edition.  Then  it  might  happen  that 
some  copies  "would  remain  unsold.  Mr.  BenUey  first  agrees 
to  account  with  the  author  for  all  copies  at  the  trade  price; 
but  then  as  that  might  be  rather  too  hard  upon  the  pub- 
Usher,  who  has  had  all  the  expense  of  bringing  out  the 
work,  it  is  agreed,  that,  if  any  copies  remain  unsold,  he  is 
to  have  liberty,  as  regards  that  edition,  to  dispose  of  the 
unsold  copies  at  a  lower  price.  That  is  the  obvious  mean- 
ing of  this  clause,  and  it  has  no  reference  to  the  general 
question  of  fixing  or  not  fixing  the  price. 

The  only  remaining  question  upon  this  contract  is,  how 
hr  Mr.  Reade  is  at  liberty  to  determine  it;  and  it  appears 
to  me,  for  the  purpose  of  this  injunction,  that  he  is  not  at 
liberty  to  determine  it  as  regards  this  edition.  I  do  not 
think  it  necessary  to  go  beyond  saying  that  I  r^^t  that 
these  contracts  are  drawn  with  so  litde  precision;  and  I 
think  it  may  be  a  point  of  considerable  difficulty,  if  it  is  to 
be  determined  hereafter  what  the  true  purport  of  a  contract 
of  this  description  may  be  as  between  the  author  and  pub- 
lisher, with  reference  to  the  power  of  Mr.  Reade  to  deter- 
mine it  with  regard  to  subsequent  editiona  On  the  one 
hand,  if  he  be  not  at  liberty  to  determine  it,  then  as  long 
as  Mr.  Bentley  performs  his  part  of  the  contract^  and  is 
ready  and  willing  to  publish  a  series  of  editions  during  his 
lifetime  in  the  manner  provided  for  by  the  agreement^ 
so  long  Mr.  Reade  is  bound  as  though  he  parted  to  that 
extent  with  the  copyright  in  his  work,  or  at  all  events  he 
would  be  in  this  position,  either  he  would,  according  to 
Sweet  V.  CcUor,  have  wholly  parted  with  the  copyright^  so 
as  to  be  excluded  from  bringing  it  out  by  another  publisher, 
or  Mr.  Bentley  would  be  considered  entitled  to  publish 
a  concurrent  series  of  editions;  that  may  be  in  some 
.sense  a  hardship  upon  Mr.  Reade:  on  the  other  hand, 
Mr.  Bendey'e  counsel  have  argued,  that  it  might  well 
happen    that  the    sale  of    the    first   edition    might    be 
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just  that  which  would  be  necessary  to  make  the  work  known, 
but  which  would  not  pay  its  expenses;  and  if  the  contract 
were  to  he  then  determined,  it  might  leave  Mr.  Bentley  mi- 
nus a  certain  quantity  of  expenses  that  he  has  incurred  and 
which  he  could  not  be  recouped.  This  agreement  ex- 
pressly refers  to  the  profits  of  this  and  all  other  editions 
being  divided  between  them ;  and  I  think  there  is  a  good 
deal  to  be  said  on  both  sides  upon  this  question. 

But  as  regards  the  existing  edition,  it  seems  to  me  that 
Mr.  Reade  cannot  interfere  with  it^  for  this  reason:  if  I  am 
right  in  my  construction  of  the  agreement,  Mr.  Reade  must 
take  steps  to  dissolve  the  partnership,  if  it  be  a  joint  adven- 
ture, before  any  expense  has  been  incurred  by  Mr.  BerMey 
in  respect  to  future  editions.  It  may  be  urged  on  Mr. 
Readers  behalf,  that  he  did  not  know  of  the  intended  pub- 
lication of  a  new  edition;  but  that,  according  to  my  con- 
struction of  the  agreement,  is  not  material  Mr.  Bentley 
was  entitled  to  go  on  publishing  that  or  any  oither  subse- 
quent edition  imtil  the  dissolution  of  the  joint  adventure, 
and  was  not  bound,  though  he  might,  as  a  matter  of  courtesy, 
think  it  right,  to  make  some  communication  of  his  inten- 
tion to  Mr.  Reade.  Mr.  Reade  does  not  all^e  that  the 
act  complained  of  is  fraudulent)  but  that  it  is  an  evasion 
of  the  contract  and  contrary  to  the  spirit  and  truth  of  the 
agreement.  Mr.  Reade  says,  that  his  reputation  will,  in  his 
judgment^  be  injured  by  the  publication  of  the  proposed 
cheap  edition  of  his  work,  but  I  do  not  think  that  it  has 
been  proved  that  this  will  be  the  necessary  consequence  of 
such  a  publication.  The  interim  injunction  was  obtained 
against  Mr.  Bentley  after  he  had  incurred  the  expense  of 
putting  the  new  edition  in  type  and  issuing  the  advertise- 
ments, and  I  believe  before  any  great  expense  was  incurred, 
and  before  many  copies  were  struck  off;  but  I  think  that 
Mr.  Bentley  has  a  right  to  be  recouped  the  expense 
that  he  had  incurred,  and  to  have  the  benefit  of  all  the 
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1857. 


profit^  the  hope  of  obtaining  which  was  the  cause  of  his 
making  such  expenditura  I  am  therefore  of  opinion,  that^ 
as  legards  the  present  edition,  Mr.  Reade  is  not  in  a  posi- 
tion to  ask  the  Court  to  interfere;  and  accordingly  I  must 
discharge  the  interim  order  with  oosta 


The  Plaintiff's  solicitor  in  this  case  certified  the  value  of 
the  property  in  dispute  to  be  under  lOOOZ.,  in  order  to  bring 
the  case  within  the  lower  scale  of  charges  fixed  by  the 
Orders  of  Jan.  SOth,  1857. 

The  Vicb-Chancellob,  however,  on  the  point  being 
referred  to  him,  thought  that  it  came  within  the  higher 
scale,  as  it  was  not  one  of  the  cases  specified  by  the  Orders 
as  subjects  of  the  lower  scale. 


Feb,  28lh. 
dh  March 

nth. 


In  the  Matter  of  THE  TRUSTEE  BELIEF  ACT ; 

In  the  Matter  of  THE  TRUST  OF  THE  WILL  OF 
NICHOLAS   BENNETT. 

Nicholas  BENNETT,  by  his  will,  dated  in  I8I7,  gave 
and  bequeathed  to  Nicholas,  Isaac,  and  Thomas  Beard, 
the  sum  of  twenty-six  himdred  pounds  3  per  cent  Bank 


atruetion — 
VuHnff^Di- 
redion  io  pay 
— Deferred 
Bequest, 

The  use  of  such  words  m  *'  pay  and  tniiBfer  "  u  the  only  words  of  gift  in  a  deferred 
bequest,  does  not  make  such  bequest  contingent:  the  true  criterion  is,  what  was  the  reason 
for  the  postponement.  If  it  was  the  position  of  the  fund,  as  in  a  gift  to  one  for  life^  and 
after  his  death  to  others,  the  bequest  in  remainder  Tests  at  once ;  but  if  it  was  the  posi- 
tion of  the  legatee,  as  where  the  gift  is  by  a  direction  to  pay  the  fund  to  the  legatee  when 
he  shall  attain  twenty-one,  it  is  contingent. 

A  bequest  of  personalty  to  trustees  upon  trust  to  pay  the  interest  thereof  to  the 
testator's  daughters  A.  and  B,  for  their  lires  and  the  life  of  the  survivor,  and  upon  the 
decease  of  the  survivor  to  pay  and  transfer  the  capital  equally  among  all  the  testator's 
children,  and  the  issue,  if  any,  of  A.  and  B.,  and  of  any  other  deceased  child,  in  each 
manner  that  such  issue  might  be  entitled  to  such  share  or  shares  as  his  or  their  deceased 
parent  or  pwents  respectively,  if  living  (A,  and  B,  excepted)  would  have  been  entitled  to. 
A .  and  B,  died  without  leaving  ivue. 

Iltld,  1.  That  the  bequest  in  remainder  vested  at  the  testator^s  death.  2.  Thai  the 
whole  fund  belonged  to  the  testator's  children  other  than^.  and  B.,  and  to  the  children 
livinff  at  the  death  of  such  aa  had  died  leaving  ohUdren.  8.  That  the  shareB  of  such  aa 
had  died  without  4eaving  ohildxen  belonged  to  their  representatives. 
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Anntuties  then  staodiog  m  hk  name  in  the  books  of  the  1857. 
Governor  and  Company  of  the  Bank  of  Englamdy  together 
with  all  his  moneys  and  securities  for  money  (subject  to  the 
payment  of  his  just  debts,  funeral  and  testamentary  ex- 
penses) "  Upon  trust,  during  the  natural  life  of  hia  daughters 
Catherine  and  Heather,  to  pay  the  interest  and  dividends 
thereof  to  his  said  daughters  Catherine  and  Heather,  in 
equal  moieties,  share  and  share  alike,"  but  without  power  of 
anticipation,  as  therein  mentioned.  And  the  will  continued : 
**  And  in  event  of  the  decease  of  either  of  them,  upon  this 
further  trust  to  pay  the  whole  of  the  interest  and  dividends 
of  the  said  stocks,  funds,  moneys,  and  securities  for  money, 
to  th^  sirrVivor  of  them  in  like  manner,  and  under  and  sub- 
ject to  the  same  restriction  during  her  life.  And  upon  the 
decease  of  the  survivor  of  them  my  said  daughters,  then  I 
direct  my  said  trustees  or  trustee  for  the  time  being  to 
pay,  transfer,  and  deliver  all  the  said  stocks,  funds, 
moneys  securities  for  money,  or  the  proceeds  therefrom^ 
equally  between  and  amongst  all  my  children,  share  and 
share  alike,  as  tenants  in  common  and  not  as  joint  tenanta 
(except  my  son  John),  and  the  issue,  if  any,  of  my  said 
daughters  Catherine  and  Heather,  and  of  any  other  deceased 
diild  except  my  said  son  JohTi,  but  so  and  in  such  manner 
that  such  issue  may  be  entitled  to  such  share  or  shares  in 
the  said  trust  moneys  as  his  or  their  deceased  parent  or 
parents  respectively,  if  living,  (my  daughters  Catherine  and 
Beater  excepted),  would  have  been  entitled  to,  such  share  or 
shares  to  be  divided  between  the  issue  of  my  said  daughters 
Catherine  and  Heather,  and  of  such  other  respective  child, 
my  son  John  excepted,  so  dying,  as  tenants  in  conmion.'' 
And  the  testator  appointed  his  said  daughters  HeaOher  and 
Catkerme  executrixes  of  his  said  will. 

There  were  eight  children  of  the  testator  besides  John. 
All  eight  survived  the  testator,  and  one  only,  named  Wil- 
liam, sarvived  both  the  tenants  for  lifa    The  two  tenants 
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for  life  died  without  having  been  married  Five  of  the 
other  children,  who  died  in  the  lifetime  of  the  tenants  for 
life,  left  issue ;  the  other  three  died  without  issue.  Some 
of  the  deceased's  children,  also,  had  children  who  survived 
the  testator  and  died  in  the  lifetime  of  their  respective 
parenta 


Afffwnent.  Mr.  Daniel,  Q.  C^  Mr.  Bevvr,  Mr.  C.  Browne,  and  Mr. 
0.  HaU,  appeared  for  the  several  parties.  The  aigu- 
ments  are  noticed  in  the  judgment  The  cases  cited  were 
Bennett  v.  Merriman  (a).  Beck  v.  Bum  (6),  Lyon  v. 
Coward  (c),  Masters  v.  Scales  (d).  Barker  v»  BaTher(e), 
Hodgson  v.  8ndlhson(J). 

Judgment  reserved 


Mar.  nth.  Vice-Chancellob  Sib  W.  Pagk  Wood  (after  reading 
the  will  and  stating  the  condition  of  the  family,  con- 
tinued) : — 

The  first  question  is,  whether  I  am  to  construe  tbe  first 
gift  as  vested  i^i  the  persons  entitled  in  remainder,  whoever 
they  may  be,  or  whether  it  depended  upon  some  contin- 
gency which  could  only  be  determined  at  the  death  of  the 
last  tenant  for  life ;  and  secondly,  if  it  was  vested,  who  were 
the  persons  to  take. 

It  was  argued,  that  the  whole  will  so  plainly  referred  to 
a  state  of  circumstances  existing  at  the  death  of  the  last 
tenant  for  life  that  the  fund  must  be  held  in  suspense  until 
that  period     But  my  opinion  is,  that  the  true  construction 


(a)  6  Beav.  .360. 
(6)  7  Beav.  492. 
(c)  15  Sim.  287. 


(cQ  13  Beav.  60. 

(c)  5  De  G.  &  S.  763. 

if)  21  Beav.  354. 
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is,  that  ihe  gift  vested  at  once  in  those  entitled  in  remainder,        1857. 

and  was  not  contingent ;  and  the  only  thing  which  I  have         j^^^^ 

to  consider  is»  who  are  the  persons  entitled.    It  is  clear  that     Benhbtt's 

Tbubt. 
the  use  of  the  words  **  jpsy  and  transfer/'  as  the  only  words        

of  gift,  does  not  make  such  a  bequest  contingent  The  true  ^^'^ff^^- 
criterion  is  that  which  is  mentioned  in  Leeming  v. 
Sherratt  (a),  namely,  whether  the  postponement  of  the 
division  or  payment  was  on  account  of  the  position  of  the 
property,  or  of  the  person  to  whom  the  deferred  interest  is 
giyen.  If  the  reason  is  simply,  that  a  life  interest  is  pre- 
viously given  to  another  person,  so  that  the  fund  cannot  be 
divided  or  paid  over  until  his  deatii,  and  is  not  a  reason 
personal  to  the  legatee  of  the  absolute  interest,  such  as  his 
attaining  twenty-one,  it  is  treated  aa  a  gift  to  one  for  life, 
with  a  vested  remainder  to  the  legatees  who  are  to  take 
sabject  to  the  life  interest  There  is  nothing  in  this  will  to 
shew  that  the  gift  is  attached  to  any  personal  quality  of  the 
l^tees,  or  that  the  postponement  is  on  account  of  any- 
thing except  the  estate  for  life  previously  given.  The 
limitation  is  in  the  usual  form  in  which  substitutional 
interests  are  given  in  case  of  the  death  of  a  legatee. 

The  direction  that  the  issue  shall  take  such  shares  as 
their  respective  parents  would  have  been  entitled  to  if 
living,  cannot  be  relied  on  to  shew  that  no  other  persons 
except  those  who  are  living  at  the  death  of  the  surviving 
tenant  for  life  are  to  taka  The  meaning  of  that  provision 
i8»  that  the  testator,  having  given  an  interest  in  remainder 
to  his  children,  to  be  devested  in  favour  of  the  issue  of  any 
who  may  have  died  before  a  particular  event,  uses  this  ex- 
pression to  shew  that  the  interest  given  over  to  the  issue  of 
any  of  his  children  so  dying  is  not  to  be  more  than  the 
share  of  the  parent  for  whom  they  are  to  be  substituted. 

The  gift  is,  after  the  death  of  the  surviving  tenant  for  life, 
(a)  2  Hare,  14. 
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equally  among  all  the  testator's  children,  share  and  share 
alike,  as  tenants  in  common  and  not  as  joint  tenants,  except 
his  son  John;  and  as  far  as  that  goes,  no  doubt  the  words 
woidd  have  included  Catherine  and  Heather,  and  the  fund 
must  have  been  divided  into  eighths,  because  it  is  like  the 
cases  of  gifts  after  a  life  interest  to  the  testator  s  next  of 
kin,  under  whidi  the  tenant  for  life  takes,  if  one  of  the  next 
of  kin  (a).  But  the  will  continues :  *'  And  the  issue,  if  any, 
of  my  said  daughters  Oatherine  and  Heeiher,  and  of  any 
otiier  deceased  child  except  my  said  son  John,  but  so  and 
in  such  manner  that  such  issue  may  be  entitled  to  such 
share  or  shares  in  the  said  trust  moneys  as  his  or  their 
deceased  parent  or  parents  respectively,  if  living  (my  daugh- 
ters OodhervM  and  Heether  excepted),  would  have  been 
entitled  to/'  It  has  constantly  been  held,  that  it  is  con- 
trary to  all  sound  rules  of  construction  to  infer,  that  it  was 
the  intention  of  the  testator  to  give  to  the  parent  stock  and 
the  issue  together  a  common  interest  in  a  fund;  andl  think 
that  the  words  here,  directing  that  the  issue  should  take 
their  parents'  shares,  notwithstanding  that  Caiherine  and 
Hesther  are  excepted,  shews  that  it  was  the  prevailing  in- 
tention of  the  testator  to  substitute  children  in  the  room  of 
their  deceased  parents,  but  not  that  parents  and  their  issue 
shall  otherwise  take  together.  I  am,  therefore,  of  opiniim 
that  I  am  justified  in  holding  that  this  was  a  gift  to  the 
six  children  exclusive  of  John,  Oatheri/ne,  and  Hedher, 
and  by  way  of  substitution  to  the  children  of  such  of  them 
as  have  died  leaving  children.  It  is  nothing  more  than  a 
gift  to  a  class  of  persons  who  take  vested  interests  as  they 
come  into  being ;  so  that,  as  they  were  successively  bom, 
the  class  would  be  augmented.  Therefore,  at  the  testator's 
death,  Caiherine  and  Hesiher  had  a  life  interest  in  the  fund, 
with  remainder  to  the  survivor  of  them  for  life,  with  remain- 
der to  their  issue,  if  any,  and  to  the  other  six  children  of 


(a)  Bird  v.  LKckk^  6  Hare,  301. 
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the  testator,  exclusive  of  Oathervne,  Heather,  and  John, 
subject  to  be  devested  as  to  the  shares  of  such  children  by 
Uie  death  of  any  of  them  leaving  children  in  £ftvour  of  their 
children.  As  there  were  no  issue  of  Catherine  and  Hedher, 
the  interests  of  such  issue  never  came  in  existence,  and, 
therefore,  the  fund  was  only  divisible  in  one-sixth  shares 
among  the  other  children,  who  were  liable  to  have  their 
shares  diminished  by  the  birth  of  issue  of  Catherine  or 
Hesther.  The  diare  of  one  of  those  six  children  who 
died  without  issue,  accordingly,  belongs  to  his  represen- 
tatives. 

With  respect  to  the  children  of  any  of  those  six  who  died 
in  the  lifetime  of  the  tenants  for  life,  I  am  of  opinion  that 
the  class  who  take  their  parents'  shares  were  the  children 
Uving  at  the  deaths  of  their  respective  parents,  although 
such  children  of  children  may  have  since  died  in  the  life- 
time of  the  tenant  for  life,  but  that  no  children  of  children 
who  pre-deceased  their  respective  parents  took  any  in- 
terest In  Lyon  v.  Covxird(a)  the  limitation  was  to  a 
daughter  for  life,  and  then  the  limitation  over  was  only  to 
such  of  her  children  as  should  be  living  at  her  death: 
and  the  Yice-Chancellor  held,  that  the  limitation  was 
applicable  to  the  issue,  and  that  they  took  vested  interests 
on  the  death  of  their  parent  In  no  case  can  substituted 
issue  take  vested  interests  during  their  parents'  lifetima 
In  Macgregor  v.  Magregor  (5),  a  similar  view  was  taken, 
but  the  words  of  the  gift  there  were  much  stronger,  because 
the  limitation  over  was  plainly  pointed  to  children  living 
at  a  certain  period,  and  the  issue  of  any  then  dead ;  and  the 
learned  Judge  there  says,  "then  comes  the  question 
whether  the  issue  of.  a  child  then  dead  must  be  living  when 
the  event  happens  in  order  to  vest  the  gift  in  the  issue  by 
substitution ;"  and  he  decided  that  the  issue  ought  to  be 
in  the  position  of  their  parents.      Here  the  gift  is  an 


18fi7. 

In  re 

Bxhkkt's 
.Tbubt. 

Jmdgm/eni, 


(a)  lA  Sim.  S87. 


(6)  2  Col.  192. 
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absolute  gift  to  the  parents,  which,  on  their  death,  is  to  be 
7^*J!^      devested  in  favour  of  their  issue,  neither  issue  nor  parents 
Bknkbtt'b     ^yq  expressly  required  to  be  living  at  the  death  of  the 
tenant  for  lifa 

Judgmtnl, 


March  IM  &  PRIESTLEY  v.  HOLGATE. 

26th. 

S^S  Joseph  PRIESTLEY,  by  his  will,  dated  in  1850,  gave 

•-^«j<«  and  bequeathed  to  James  PriesUey  the  sum  of  19Z.  19«.; 

—  and  also  a  further  legacy  of  2000Z. 

A  teftator,  by 
a  oodioil,  after 
redting^t  a      rr^e  testator  made  a  codicQ  dated  in  1852,  as  follows :— 

penon  to  ' 

whom  he  had    <»  Whereas,  since  the  making  of  my  will,  James  PriesUey, 

by  his  will 

given  a  legacy    to  whom  I  had  bequeathed  20002.,  has  emigrated  to  Austror 

emimted  to     ^^»  ^  therefore  hereby  revoke  that  legacy,  and  in  lieu  thereof 

i^^L^^  P"^  I  give  and  bequeath  to  him  the  said  James  PriesUey,  in 

fore  to  roToke   case  he  remains  in  Australia  or  out  of  this  kingdom,  6001., 

and  in  Ueu '      ^  ^  P^<1  ^  ^ii^  twelve  months  after  the  decease  of  my 

Se'ISC^f  ul^  wife ;  but  if  he  return  to  England  before  her  decease,  I  give 

tee  in  case  he    and  bequeath  to  him  the  further  sum  of  400L  (making 
remained  in  no 

Auttralia  or      lOOOQ.     This  last  400!.  not  to  be  paid  till  twelve  months 

to^o^600  after  the  decease  of  my  wife." 

after  tiie  death 
of  the  testa- 
tor's wife,  In  November,  1852,  the  testator  died    Sarah  Priestley, 

turn  to  Eng-      his  widow,  died  in  January,  1 856. 
2aiMi  before  her 
decease,*'  the 

testator  ^ve         At  the  time  of  the  decease  of  the  testator,  James  Priest- 

him  the  lur^ 

ther  sum  of      ley  was  at  Melbouime,  in  Australia,  whither  he  had  gone 


£400. 

ffdd,  that 
the  return  of 


in  the  year  1852. 


Bngl^  was  a       O^  *^^  ^^^  day  of  August,  1853,  he  sailed  in  a  British 
^^l^^vST   ^^^^  named  the  Madagascar  from  Melhoume  on  the  home- 
was  not  satis- 
fied by  his  embarkation  on  board  a  Britith  ship  to  return  to  Bngland,  the  ship  and 
gers  being  lost  on  the  voyage. 
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ward  voyage  to  Englcmd,  and  upon  the  voyage  the  Mada- 
gascar was  totally  lost,  and  all  her  crew  and  passengers 
perished  at  sea. 

The  Plaintiff  was  his  administratrix,  and  filed  the  bill  in 
this  suit  to  recover  the  said  legacies  of  19{.  196.  and  6002. 
and  4002. 


1857. 


Siattment. 


Mr.  Prendergast,  for  the  Plaintiff,  argued  that  there  had 
been  a  substantial  performance  of  the  condition  on  which 
the  l^acy  of  4002.  was  given  to  James  PrieeUey  by  the 
codicil,  by  his  embarking  in  a  BrUiah  ship  with  the  purpose 
of  returning  to  England.  He  cited  Tanner  v.  Teb- 
butt  (a),  Bv/rgeae  v.  Robinson  (&),  Sprigg  v.  Sprigg  (c). 

Mr.  Cairns,  Q.  C,  and  Mr.  Fischer,  for  the  Defendants, 
argued  that  the  condition  was  precedent  to  the  gift  of  the 
4002.,  and  rnust^  therefore,  be  literally  performed  before  the 
l^^acy  could  take  effect,  citing  Egerton  v.  Lord  Brown- 
low  (d)^  Stapleton  v.  Cheaie8{e), 


Ai-gument. 


Mr.  Prendergaet  replied. 
Judgment  reserved. 


Vicb-Chancellor  Sir  W.  Page  Wood  : —  Afarch  26M. 

I  delayed  giving  my  judgment  in  this  case,  in  the  hope     Judgment. 
of  finding  something  to  enable  me  to  decide  in  &vour  of 
the  Plaintiff's  claim  to  the  additional  legacy  of  400Z.     (His 


(a)2Y.&C.  C.225. 
W  3  Mer.  7. 
(c)  2  Vem.  394. 
VOL.  IIL 


(oO  I  Sim.  N.  S.  464. 
(e)  Prec.  in  Ch.  317. 


U 


K.  J. 
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Judgment. 


Honour  stated  the  effect  of  the  will  and  codicil  and  con- 
tinued)— At  the  time  of  making  this  codicil,  Jwmss  Pried- 
ley  was  in  Australia.  It  is  proved  that  he  embarked  to 
return  to  England,  but  the  ship  in  which  he  sailed  foun- 
dered at  sea  and  all  on  board  perished.  The  condition  on 
which  the  legacy  was  given  is  personal  to  the  legatee,  and 
the  legacy  cannot  take  effect  unless  that  inchoate  return 
fulfils  the  terms  of  the  condition.  I  was  desirous  to  adopt 
that  construction,  if  possible;  but  I  do  not  think  that  the 
words  of  the  condition,  which  are  very  precise,  "  if  he  return 
to  Engkmd  before  her  decease,"  can  be  satisfied  by  his 
embarking  on  a  voyage  to  this  country,  in  which  he  perished 
at  I 


If  the  codicil  had  contained  a  recital,  that^  owing  to  the 
testator's  displeajsure  with  James  PriesiLey  on  account  of 
his  departure  to  Australia^  he  attached  this  condition  to 
the  legacy  as  a  penalty,  possibly  the  inchoate  return  might 
have  satisfied  the  condition ;  but  it  may  be,  that  the  reason 
for  the  condition  was,  that  the  testator  thought^  that,  while 
away  flPom  EngUmd,  James  PriesUey  did  not  require  so 
large  a  provision  as  he  would  if  residing  in  this  country. 
I  must,  therefore,  decide  against  the  Plaintiff's  claim  as  to 
the  400Z. 
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1867. 

RICKARD  V.  BARRETT.  March  24tA, 

William  RICKARD,  by  Ua  win,  in  I854,  gave  to  wm^Admin- 

each  of  his  daughters,  Caiherine  and  Anria,  19  guineas,  l2l!!!Sr  ^''T^* 

and  to  his  daughter  Elizabeth  118Z.  19«.;  after  which  he  AaUing^ 

proceeded  to  devise  as  follows: — "  All  the  re^  residue,  and  jkbt9-^ZAi 
remainder  of  my  personal  estate,  and  all  my  real  estate  of  ^*^*'^'^^*' 

every  sort  and  description  which  I  may  die  possessed  of  or  ~f,  A°*  ^  J^ 

interested  in,  with  their  and  every  of  their  appurtenances,  has  not  affect-' 

svhjed  never0ide88  to  the  payment  of  my  just  debts^  and  ^  the  vZr^ 

my  funeral  and  testamentary  expenses,  I  give,  devise,  and  [^^^  fa^^ur 

bequeath  unto  my  dear  wife  Joanna  Richard,  her  heirs,  of  pecuniary 

executors,  administrators*,  and  assigns,  for  all  the  estate  against  devi- 

and  interest  I  may  have  therein  respectively  at  the  time  of  uSchareed^ 

my  decease,  to  and  for  her  and  their  own  absolute  use  and  ^j<i^»  o'  ^evia- 

"^  ed  subject  to, 

benefit  during  her  natural  life*,"  with  remainders  over;  and  the  testator'a 
the  testator  appointed  his  wife  sole  executrix  of  his  will        question  now, 

as  before  the 
Act,  is  one 

He  creditors  having  been  paid  out  of  the  personal  estate,  Bimply  of  in- 

tention  on  the 
which  was  not  sufficient  to  pay  both  them  and  th^  legatees,  whole  of  the 

the  question  was,  whether  the  latter  were  entitled,  on  the  ^^^  c^^rgeof 

principle  of  marshalling,  to  have  recourse  for  payment  to  the  ^«^*"  ^Pf  °  ***® 

real  estate,  or 

real  estate  to  the  prejudice  of  the  devisees.  a  mere  devise 

of  the  real  es- 
-  tate  subject  to 

testator^s 

Mr.  Bagshawe,  jun.,  for  the  legatees,  contended,  that  they  any  trust,  is 
were  so  entitled,  citing  Foster  v.  CooA;  (a),  Surteea  v.  Par-  Hf^l^^^'^f 
kin  (6),  Pateraon  v.  Scott  (c),  and  2  Jarman  on  Wills,  pp.  ^^^  personal 

\  '  «»tot«  proving 

072,  57o.  inadequate  to 

pay  both  debts 
and  legacies, 
to  entitle  the  legatees  to  come  upon  the  real  estate  so  fiur  aa  the  personalty  has  been  applied 
in  payment  of  debts. 

*  Sic,   (a)  3  Bro.  0.0.347.    (6)  19  Beav.  406.    (c)  1  De  G.,  M'N,  &  G.  631. 

u2 
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Mr.  Greene,  for  the  devisees,  some  of  "whom  were  in- 
fants:— 

In  all  the  cases  cited,  with  the  exception  of  Faster  v. 
Cook,  there  was  an  express  trust  for  payment  of  debts.  In 
Surteea  v.  Parkin  (notwithstanding  the  marginal  note),  and 
in  Pateraon  v.  Scott,  the  lands  were  devised  to  trustees, 
upon  an  express  trust  for  payment  of  debts;  and  it  was 
upon  that  circimistance,  in  each  of  those  cases,  and  not 
merely  upon  the  words  "  subject  to  the  payment  of  debts," 
that  the  decision  turned. 


Then,  as  to  Foster  v.  Cook,  it  is  true,  that  there  it  was 
merely  a  charge  of  debts  upon  the  real  estate,  and  not  an 
express  trust;  but  that  case  was  decided  before  the  recent 
Act  (3  &  4  Will.  4,  a  104),  by  which  real  estate  not  charg- 
.  ed  with,  or  devised  subject  to,  the  testator's  debts,  is  made 
assets  for  payment  of  such  debts.     Since  that  Act  came 
into  operation  a  charge  of  debts,   or  a  devise  subject  to 
debts,  is  for  this  purpose  inoperative, — ^the  charge  being 
effected  by  the  law  itself,  irrespective  of  the  will, — and  can- 
not affect  the  position  of  the  parties  in  reference  to  a  ques- 
tion of  marshalling,  any  more  than  the  like  direction  in 
reference^  to  leaseholds  can  prevent  the  operation  of  the 
Statute  of  Limitations:  Scott  v.  Jones  (a);  the  principle  of 
wl^ich  decision  was,  that  a  declaration  in  express  terms,  that 
an  estate  shall  be  subject  to  the  payment  of  debts  when  the 
law  makes  it  subject  to  such  payment  irrespective  of  such 
declaration,  is  simply  inoperative.     Foster  v.  Cook,  there- 
fore, is  no  longer  an  authority  on  this  subject. 

A  reply  was  not  heard 


(a)  4  a.  &  F.  362,  397. 
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ViCB-CHANCfELLOR  SiR  W.  PAGE  WoOD: — 

It  is  clear  to  me  that  the  law  as  laid  down  on  this  subject 
in  Foster  v.  Cook,  is  not  aflfected  by  the  recent  statute  3  &  4 
Will  4,  c.  1 04.  The  question  since  the  passing  of  that  Act,  as 
formerly,  is  simply  this :  What  was  the  intention  of  the  tes- 
tator^ judging  from  the  whole  of  the  wDl?  Here,  the  testa- 
tor's words  are,  "  all  the  rest,  residue,  and  remainder  of  all 
my  personal  estate,  and  all  my  real  estate  of  every  sort  and 
description  which  I  may  die  possessed  of  or  interested  in, 
with  their  and  every  of  their  appurtenances,  subject  never- 
iheless  to  the  ^payment  of  rny  just  debts,  and  my  funeral 
and  testamentary  expenses,  I  give,  devise,  and  bequeath 
unto  my  dear  wifa"  Therefore,  he  clearly  charges  all  his 
real  estate  before  it  reaches  the  hands  of  his  wife.  The 
Act  does  not  affect  the  principle  upon  which  this  Court  de- 
cided the  cases  before  it  came  into  operation. 

The  plain  intention  here  is,  that  the  property  shall  not 
pass  to  the  devisees  until  the  debts  are  paid;  and  I  must 
therefore  hold,  that,  the  personal  estate  proving  insufficient 
to  pay  both  debts  and  legacies,  it  is  a  case  for  marshalling, 
and  the  legatees  are  entitled  to  come  upon  the  real  estate, 

80  &r  as  the  personal  estate  has  been  applied  in  payment  of 

debts. 
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1857. 

AprUmL  SLEIGHT  r.  LAWSON. 

Truit  and  PuRCUAS  LUMLE7  made  his  wiU  in  1824,  and  ap- 
etuvn^d!^  pointed  WilliaTna,  since  deceased,  the  Defendant  Lawson, 
W^tU^N^dea  ^^^  others,  executors  and  trustees. 

andDefauU 

Tractiot^Ac'        The  testator  died  in  1825.     His  will  was  proved  in  Jo- 
•  ^'^'^r/??*^"  maica,  by  WiUiams  and  the  Defendant  Lawson  alone. 

ry — lo  «fc  16  '     '' 

Viet,eM,BM. 

Lotdmdon'i         WiUiams  died  in  1836,  and  the  Defendant  GrarU  was 

rule,  Uiat,  in      ^Jg  executor. 
order  to  ob- 
tain an  inquiry 

nerfectand  ^^  ^^^  ^^  ^®  testator  never  having  been  proved  in 

de&uit  against  England,  letters  of  administration  of  his  personal  estate 

an  executor  or         ,     .^  .  i     ,         .«  •.  i  -   , 

a  trustee,  the  and  effects  With  the  will  annexed  were  granted  out  of  the 
Siegel^d  "^  Prerogative  Court  of  Canterbury,  in  1855,  to  the  Plaintiff, 
one  «:t  orldi.  ^^^  ^^^  ^^  ^  ^^  against  Lawson,  Oramt,  and  others^ 
fui  n^lect  or  charging,  that,  shortly  after  the  testator's  death,  WiUiams 
the  rule  of  this  ^^^  Law8on,  or  One  of  them,  caused  an  inventory  and 
SoUntendedT  ^ppraisement  to  be  made  of  all  and  singular  the  goods  and 
to  be  relaxed  chattels,  rights  and  credits,  of  the  testator ;  that  it  appeared 
Carter  (2  De     from  such  inventory  and  appraisement  that  the  same  were 

G.,M«N.&0. 
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Diota  in  that  case,  from  which  the  contrary  has  been  inferred,  explained. 

Shortly  after  a  testator  s  death,  in  1825,  an  inventory  and  appraisement  was  made  by  his 
executors,  or  one  of  them,  of  all  and  singular  the  ffoods  and  chattels,  rights,  and  credits  of 
the  testator,  shewing  that  the  same  were  of  the  value  of  28,666^  odd.  Upon  bill  filed  in 
1856  for  an  account,  and  for  an  inquiry  as  to  wilful  neglect  and  default^  in  case  the  estimat- 
ed amount  had  not  been  realised,  the  Defendants  failed,  as  to  a  laige  portion  of  the  estimated 
amount,  to  shew  that  it  had  been  realised : — Held,  nevertheless,  that  the  Plaintiff  was  not 
entitled,  at  the  hearing,  either  to  an  inquiry  expressly  directed  to  wilful  neglect  or  default, 
or  even  to  a  preliminary  order  of  the  kind  indicated  in  Coope  v.  Carter,  vis.  an  inquiry  short 
of  wilful  neglect  and  default,  but  upon  which  a  new  order,  expressly  so  directed,  might  b* 
founded  at  a  future  stage :  the  Court  being  of  opinion,  Grst,  that,  upon  the  pleadings^  tho 
fact  of  wilful  neglect  and  default  could  not  be  treated  as  in  issue  between  the  parties;  and, 
secondly,  that,  even  if  it  could  be  so  treated,  there  was  no  evidence  upon  it. 

Accounts,  recorded  in  the  Court  of  Chancery  in  Jamaica  in  a  suit  instituted  against  exe- 
cutors who  had  proved  testator^s  will  in  that  island,  ordered,  in  a  suit  against  them  in  Bmff- 
land,  to  be  U^en,  under  15  &  16  Vict,  c.  86,  s.  54,  as  primA  Ihcie  evidence  of  the  truth  of 
the  matters  therein  contained;  with  liberty  to  the  Plaintiff  to  surcharge  and  feki^. 
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of  the  value  of  28,665Z.  18a  2jd!.  Jamaica  currency;  that 
such  goods,  chattels,  credits,  and  assets  were  worth  that  sum 
at  least,  and  that  the  whole  thereof  were  realised  by  WU- 
Uavaa  and  Lawacm,  and  produced  more  than  su£Scient  for 
payment  of  the  testator's  funeral  and  testamentary  expenses 
and  debts ;  and  that  the  whole  amount  realised  therefrom 
was  not  applied  in  payment  of  the  testator's  funeral  and 
testamentary  expenses  and  debta 

The  bill  contained  a  further  charge,  that^  if  the  particu* 
lars  of  the  personal  estate  of  the  testator  mentioned  in  the 
said  inventory  and  appraisement,  or  any  of  them,  were  not 
realised  by  Lawaon  and  WUUamia,  then  La/umon  and  WU- 
liofns  were  guilty  of  wilful  neglect  or  de&ult  in  not  realis- 
ing the  same,  and  that  they  ought  to  be  charged  with  any 
loss  occasioned,  as  well  as  with  interest^  on  any  balances 
which  might  appear  to  have  been  retained  by  them  or 
either  of  them  in  their  or  his  hands. 

The  bill  prayed,  that  the  testator's  personal  estate  and 
eflkcts  might  be  administered  under  the  decree  of  the  Court, 
and  for  an  account  of  ail  the  personal  estate  and  effects  of 
the  testator  received  by  the  Defendant  Lawson,  and  Wil- 
lia/ma,  deceased,  or  which,  but  for  their  or  either  of  their 
wilful  neglect  or  de&ult,  might  have  been  received,  and  of 
the  application  thereof,  and  of  the  outstanding  personal  es- 
tate of  the  testator. 
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Siaiement. 


The  Defendants,  by  their  answer,  admitted  the  charge  as 
to  the  Tn^lring  of  the  inventory  and  appraisement ;  and  that 
it  appeared  by  such  inventory,  that  the  goods  and  chattels, 
rights  and  credits,  of  the  testator  were  of  the  value  of 
28,665L  odd,  as  charged  in  the  bilL  But  of  that  sum  they 
said,  that  20,8002.  had  been  expended  in  paying  off  charges 
on  the  testator's  estates;  and,  as  to  the  balance,  they  said 
that,  save  as  appeared  by  their  accoimts,  which  were  pro- 
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SiatemeiU. 
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duoed,  they  were  unable  to  set  forth  whether  the  same  had 
been  roaliBe4,  or  how  the  amount  realised  had  been  ex- 
pended. 

As  to  a  considerable  part  of  the  balance,  the  accounts 
fisuled  to  shew  whether  it  had  been  realised. 


The  Defendants  further,  by  their  answer,  insisted,  that  a 
suit  for  the  administration  of  the  testator's  personal  estate 
had  been  instituted  against  the  Defendant  Qramt  in  the 
Crourt  of  Chancery  in  Jamaica;  that,  by  the  decree  in 
such  suit,  an  account  was  directed  of  the  testator's  personal 
estate  received  by  the  D^ndant  Qramit;  and  that  audi 
accounts  had  been  taken  and  recorded 

The  Defendants  did  not^  by  their  answer,  set  up  the 
Statute  of  Limitations  as  a  bar  to  the  relief  prayed 


Argnrntnt,         Mx,D(mid,  Q.  C,  and  Mr.  Faber,  for  the  Plaintiff: — 

The  Defendants,  having  admitted  the  charge  as  to  the  in- 
ventory representing  the  assets  as  amounting  to  28,6652. 
188,  2^(2.,  were  bound  to  shew  whether  the  whole  of  that 
sum  was  actually  realised  This  they  have  not  done.  And 
the  Court,  therefore,  will  direct  an  inquiry  ''  of  what  personal 
estate  the  testator  was  possessed  at  the  time  of  his  death; 
and  if  it  should  appear  that  the  same,  or  any  part  thereof 
was  not  got  in  or  received,  then  why  and  under  what  cir- 
cumstances the  same  was  not  got  in  or  received. '^ 

The  circumstances  of  the  present  case  are  precisely  those 
indicated  by  Lord  Justice  Knight  Bruce  in  Coope  v.  Car- 
ter (a),  where,  admitting  Lord  i?W(m'«  general  rule,  viz.  that, 
in  order  to  obtain  an  inquiry  as  to  wilful  default  against  an 

(a)  2  De  G.,  M*N.  &  G.  207, 298. 
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executor  or  trustee,  the  Plaintiff  must  allege  acase  for  such 
an  inquiry,  must  pray  for  it,  and  prove  one  act  at  least  of 
wiUul  defiskult,  he  adds,  ''  this  state  of  circumstances  may, 
however,  arise:  a  case  of  wilful  defietult  may  be  alleged,  and 
a  prayer  may  be  founded  on  it;  but  the  circumstances  ap- 
pearing by  admission  or  proof  may  ordy  raise  a  case  of 
BUBpidon  in  the  mind  of  the  Court  on  the  question  whe- 
ther an  act  of  wilful  de&ult  has  been  committed  In  such 
a  case,  I  can  conceive  that  the  Court,  if  it  is  likely  that  fur- 
ther evidence  may  be  obtained,  ought  to  direct  an  inquiry 
duyrt  of  directing  wilfvl  default,  i/n,  order  to  ground  upon 
ih(U  a  new  order,  and  to  direct  an  vn/juiry  as  to  wilful 
defavU  at  a  future  stage."  This  preliminary  inquiry,  he 
adds,  should  be  directed  in  such  a  way  as  to  call  the  De- 
fendant's attention  to  the  &cts  to  be  investigated;  and  by 
the  inquiry  we  seek  that  is  done. 
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Argument. 


Mr.  RoU,  Q.  C,  and  Mr.  Mackeson,  for  the  Defendant 
Lawson;  and 

Mr.  Ooldsmith,  for  the  Defendant  Grant,  relied  upon 
lapse  of  time  as  a  general  objection  to  any  account  at  all 
At  all  events,  there  could  be  no  inquiry  as  to  wilful  neglect 
and  default,  no  single  instance  being  proved,  or  even  posi- 
tively averred;  and  the  inquiry  sought  by  the  Plaintiff, 
although  disguised  under  another  name,  was,  in  effect,  an 
inquiry  as  to  wilful  neglect  and  de&ult 

At  this  distance  of  time,  after  a  lapse  of  thirty-two  years, 
the  aocoimts,  having  been  regularly  kept,  are  prim&  facie 
evidence,  and  shift  the  onus  upon  the  Plaintiff:  Gfudmer 
V.  Bradley  (a). 

They  cited  also  Parker  v.  Bloxam  (6). 


(a)  IJ.  &  W.  65* 


(6)  20  Beav.  295. 
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Mr.  Willcodc,  Q.  C,  and  Mr.  Oliver,  for  other  parties. 

The  Yicb-Chancellor  said,  there  must  be  an  account; 
and  limited  the  reply  to  the  questions,  whether  the  accounts 
recorded  in  Jamaica  should  not  be  received  as  prim&  facie 
evidence  imder  the  15  &  16  Yici  a  86,  s.  54;  and  whether 
there  should  be  any  inquiry  as  to  wilful  neglect  or  default, 
the  Plaintiff  not  having  proved  or  averred  any  specific  in- 
stance of  that  nature. 


Mr.  Daniel,  Q.  C,  in  reply: — 

There  is  evidence  that  there  was  personal  estate  of  the 
amount  charged,  and  there  is  not  evidence  that  all  was  got 
in.  If  any  was  not  got  in,  there  is  no  evidence  why  it  was 
not  so  got  in,  and  that  throws  the  onus  on  the  Defendant 
It  may  be,  that  the  Plaintiff  is  not,  at  this  stage  of  the  8uit> 
entitled  to  an  inquiry  expressly  directed  to  wilful  n^lect 
and  default^  but  he  is  at  least  entitled  to  a  preliminary  in- 
quiry, such  as  that  indicated  by  Lord  Justice  Knight  Bruce 
in  Coope  v.  Carter,  K  the  whole  amount  has  been  realised 
by  the  Defendants,  it  will  appear  by  theu*  accounts ;  if  it 
has  not^  then  the  inquiry  sought  will  bring  out  why  it  has 
not  been  received. 


Jmtgmcnt.      VICB-CHANCELLOR  SIR  W.  PaGE  WoOD: — 

In  regard  to  the  Defendant  La/wson,  the  surviving  exe- 
cutor and  trustee  under  the  will,  it  is  true  that  this  is  a 
very  old  trust;  but  he  has  not  thought  fit  to  insist  on  the 
Statute  of  Limitations  by  his  answer,  and  he  is  therefore 
precluded  from  relying  on  that  statute  as  a  bar  to  the  ac- 
count sought 

In  regard  to  the  Defendant  Grant,  he  says,  that  au 
account  was  decreed  against  him  by  the  Court  of  Chancery 
in  Jamaica,  under  which  certain  statements  of  account 
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were  filed;  and  looking  to  the  54th  section  of  the  late  Act» 
the  Stat  15  &  16  Yict  c.  86,  which  enacts,  that  it  shall  be 
lawful  for  the  Court,  in  any  case  where  an  inquiry  is  re- 
quired to  be  taken,  to  give  such  special  directions  (if  any)  as 
it  may  think  fit,  with  respect  to  the  mode  in  which  the  ac- 
count shall  be  taken  or  vouched,  I  find  these  words  added, 
*'  And  particularly  it  shall  be  lawful  for  the  Courts  in  cases 
where  it  shall  think  fit  so  to  do,  to  direct  that,  in  taking  the 
account,  the  books  of  account  in  which  the  accounts  re- 
quired to  be  taken  have  been  kept,  or  any  of  them,  shall  be 
taken  as  prima  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  interested  to 
take  such  objections  thereto  as  they  may  be  advised/'  I 
thiok  that  is  sufficient  to  authorise  me  to  direct,  that,  in 
taking  the  accounts  in  this  suit^  accounts  proved  to  have 
been  recorded  in  the  Court  of  Chancery  in  Jamaica  shall 
be  taken  as  prim&  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  Plaintiff  to  surcharge 
aad  fiJsify. 
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Judgment. 


Then,  as  r^ards  the  question,  whether  the  Plaintiff  is 
entitled  to  an  inquiry  as  to  wilfvd  neglect  and  default,  or 
rather  to  a  preliminary  inquiry  of  the  nature  indicated  in 
Coope  V.  Carter,  I  am  satisfied  that  Lord  Justice  Knight 
Bruce  never  intended,  by  any  observation  in  that  case,  to 
say,  that,  whereas  the  rule  of  the  Court  had  always  pre- 
viously been,  that  the  Plaintiff  must  aver  and  prove  at 
least  one  act  of  wilful  neglect  or  default  in  order  to  obtain 
a  decree  directing  an  inquiry  as  to  wilful  neglect  or  de&ult, 
that  rule  was  thenceforward  to  be  enlarged,  so  that  wher- 
ever there  is  an  admission  by  executors  or  trustees  of  cer- 
tain debts  having  been  due  to  the  testator  at  the  time  of  his 
decease,  unless  they  can  prove,  at  the  hearing  of  the  cause, 
that  the  whole  amount  of  these  debts  has  been  received  in 
the  lump,  the  Plaintiff  is  to  have  such  an  inquiry  as  that 
indicated  in  Coope  v.  Carter,     To  lay  down  such  a  rule, 
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would  be  to  abandon  the  plain  principle  establidied  by  Lord 
Eldon,  and  always  acted  upon  by  the  Court  from  his  time 
to  the  present,  and  would  end  in  nothing  short  of  this,  that 
wherever  an  executor  admits  debts  to  have  been  owing  to 
his  testator  at  the  time  of  his  death,  any  party  competent  to 
file  a  bill  for  administration  of  the  testator's  estate  may  say, 
"  If  you  have  received  those  debts,  well  and  good.  If  not, 
shew  me  at  once  now  before  the  hearing  what  you  have 
been  doing,  and  why  you  have  not  received  them/' 


Here,  the  Defeudants  admit  that  the  inventory  and  ap- 
praisement was  made,  and  shewed  the  goods  and  chattels, 
rights  and  credits  of  the  testator,  to  have  amoimted  to  up- 
wards of  28,000Z.  "  Of  that  sum,  20,800i.,"  they  say, 
^  was  expended  in  paying  off  charges  on  the  testator's  es- 
tates ;  and  as  to  the  rest,  we  cannot  answer,  except  as  appears 
by  our  accounts,  whether  it  was  realised  or  not"  Then, 
the  accounts  being  in  Court,  the  Plaintiff's  contention  is, 
that  the  Court  is  to  pick  out  the  items  not  shewn  by  the 
accounts  to  have  been  realised,  and  upon  those  items  is  to 
found  an  inquiry  as  to  wilful  neglect  and  default 


The  plain  course  is  that  laid  down  by  Lord  Eldon :  It 
is  for  the  Plaintiff  to  fix  on  any  item  he  pleases,  and  adduce 
proper  evidence  to  shew,  that  but  for  the  wilful  n^lect  or 
default  of  the  Defendant,  it  might  have  been  received.  BEad 
the  Plaintiff  followed  tha;t  course  in  the  present  case,  and 
had  the  evidence  on  the  point  been  conflicting,  the  Court 
upon  that  as  upon  any  other  doubtful  point  arising  from  a 
conflict  of  evidence,  would  have  directed  an  inquiry.  And 
that  is  all  that  was  intended  by  Lord  Justice  Knight  Bruce 
in  the  passage  cited  from  Coope  v.  Garter^  as  is  clear  from 
the  instance  he  gives  in  illustration.  Immediately  after 
the  passage  in  question,  he  says  this:  ''  For  instance,  if  the 
allegation  be  that  a  sum  of  10002.  has  been  lost  by  wilful 
default  the  inquiry  may  well  be,  under  what  circumstances 
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it  was  lost,  and  into  the  facts  bearing  on  the  I06&  Then 
the  evidence  will  be  supplied;  and  when  it  comes  back  to 
the  Ciourt,  an  inquiry  as  to  wilful  default  may  be  direct- 
ed "  (a).  In  other  words,  you  may  raise  your  contest  upon 
any  items  or  item  you  choose  to  fix  upon  as  a  specific  in- 
stance of  wilful  n^lect  or  default;  and  if  you  make  out  a 
case  of  suspicion  in  the  mind  of  the  Court, — if  it  remains 
doubtful  whether  wilful  neglect  and  default  have  not  been 
committed,  then  you  may  have  the  inquiry  in  question. 
But  it  is  clear  that  it  was  never  intended,  by  anything  in 
that  passage,  to  alter  the  law  of  the  Court  on  this  subject  as 
laid  down  by  Lord  Eldon, 
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In  the  present  case,  I  cannot  direct  the  inquiry  sought  as 
to  wilful  neglect  and  defavdt,  inasmuch  as  it  appears  to  me, 
first,  that,  upon  the  pleadings,  the  fsici  of  wilful  neglect  or 
default  cannot  be  treated  as  in  issue  between  the  parties; 
and,  secondly,  because,  even  if  it  could  be  treated  as  in  issue, 
there  is  no  evidence  upon  it. 

I  must  therefore  dismiss  the  bill  as  to  wilful  neglect  or 
default;  but  as  no  evidence  has  been  adduced  in  reference 
to  that  question,  it  will  not  be  dismissed  with  costa 

Decree  accordingly. 

(a)  2  De  G.,  M'N.  &  G.  298. 
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Mo^^&ihd:  In  ^  RAWBONE'S  BEQUEST. 

BaHkn»(ptcy^  ChARLES  BERTIE  RAWBONE,  deceased,  by  his 
poniionr—Re-  wiU,  in  ]  825,  bequeathed  all  his  property  to  his  wife  Cecilia, 
l^l^^^^^jlLwy   ^^ri^g  ^®r  widowhood,  and,  after  her  decease  or  second 

— C3bie  *»        marriage,  to  his  two  children,  John  Echvard  and  Cecilia 

Actum— N<h       __         7;        ,  ,v    .  \     , 

tice.  Mary  (since  deceased),  in  equal  shares,  or  to  such  one  of 

A  bankrupt's    them  as  should  survive  him ;  and  he  appointed  his  wife  and 
.  c^f.  -^  wveraionary     ^^g  SotUkby  executrix  and  executor  of  his  will. 

/    ^r/,  interest  in  8  ^ 

/*      -^       legacy,  not 

falling  into  The  testator  died  in  May,  1828. 

posaeasiontin-  "^ 

til  after  his 

bankruptcy  In  1841,  John  Edward,  being  then  in  prison  for  debt» 

the  rule  as  to  filed  a  petition  in  the  Court  for  the  Belief  of  Insolvent 

TO8?ti<m.  Debtors,   for  his  discharge  from  custody  under  the  Acts 

Notice  of  an  then  in  force  for  the  relief  of  insolvent  debtors;  and  by 

Jl^lS'winU^  an  order  of  that  Court,  dated  the  28th  of  July,   1841, 

tion,  although  jji  ^he  eg^^g  and  effects,  which  should  come  to  him  before 

deriTed  ah-  .  . 

unde,  andnot   he  should  become  entitled  to  his  final  discharge  in  pur- 

or'usignee,  is  suance  of  the  said  Acts,  according  to  the  adjudication 
giJ^triortty:  "^^de  b  that  behalf,  were  vested  in  the  Petitioner,  the 
temble,  provisional  assignee  of  the  Court,  in  trust  for  the  credi- 

tors of  the  insolvent.  No  creditors'  assignee  was  ap- 
pointed By  an  order  dated  the  22nd  of  May,  1842, 
the  insolvent  was  adjudged  entitled  to  the  benefit  of  the 
said  Acts. 

In  August,  1 854,  John  Edward  became  a  bankrupt 

In  January,  1856,  Cecilia,  the  tenant  for  life,  died.    She 
had  not  married  again. 

The  residue  of  the  testator's  personal  estate  having  been 
paid  into  Court  by  Sovihhy,  as  the  surviving  executor,  a 
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petition  was  now  presented  by  the  assignee  under  John  Edr 
vxird  Rawbone's  insolvency,  for  a  transfer  of  the  moiety,  to 
which  the  latter  was  entitled  in  his  own  right,  of  the  fund 
in  Court 

It  appeared,  that,  previously  to  the  tiausfer  into  Courts 
but  subsequently  to  the  vesting  order  of  July,  1841,  Sovih- 
by  had  paid  to  John  Edvxtrd,  out  of  the  testator's  reddu- 
aiy  personal  estate,  the  sum  of  103Z.  on  account  of  his  share 
and  interest  under  the  will. 
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Mr.  Od)ome,  for  the  Petitioner,  contended,  that  he  was 
entitled :  firsts  because  the  executors  must  have  had  notice 
of  his  claim  before  the  bankruptcy,  and,  for  this  purpose^ 
notice  aliunde  would  have  been  su£Scient;  and,  secondly, 
because,  even  if  the  executors  had  never  had  such  notice, 
the  interest  of  the  bankrupt  at  the  time  of  the  bankruptcy 
being  still  reversionary, — ^the  tenant  for  life  being  still  alive, 
— ^was  exempt  from  the  rule  as  to  order  and  disposition. 


ilf1^1MN€llf> 


Mr.  CrachncM,  for  the  Respondents,  the  official  and  trade 
assignees  in  bankruptcy: — 

At  the  time  of  the  bankruptcy  the  property  was  in  the 
order  and  disposition  of  the  bankrupt,  and  therefore  passed 
to  the  Bepondents  as  his  assignees  in  bankruptcy.    The  as- 
signee in  insolvency  has  not  shewn  that  he  gave  any  notice 
to  the  executors. 

He  cited  Tucker  v.  Hema/man^a),  BuUer  y.Hobaon{b), 
Loveridge  v.  Cooper  (c)y  Re  AUdnson  (d),  Re  Bvrch's  i«- 
gaeyie). 


(a)  4  De  G.,  M'N.  &  G.  395. 
{h)  6  Bing.  N.  C.  128. 
((7)3  Rons.  34, 41. 


(cO  2  De  a,  M^.  &  G.  140. 
(c)  2  K  &  J.  328. 
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Mr.  Oabmme  replied. 

Judgment  reserved. 


Vice-chancellor  Sir  W.  Page  Wood: — 

The  question  in  this  case  is,  whether  the  reversionary  in- 
terest of  a  bankrupt  in  a  legacy,  which  did  not  fidl  into  pos- 
session until  after  his  bankruptcy,  is  to  be  considered  as 
having  been,  at  the  time  of  the  bankruptcy,  in  his  order  and 
disposition,  so  as  to  frustrate  the  title  of  the  assignee  under 
a  previous  insolvency. 

The  testator,  by  his  will,  in  1825,  bequeathed  all  his  pro- 
perty to  his  wife  during  her  widowhood,  and,  after  her  de- 
cease or  second  marriage,  to  his  son  and  daughter,  in  equal 
shares.  The  daughter  died  intestate.  The  son  became 
successively  insolvent  and  a  bankrupt,  and  the  important 
question  to  be  tried  arises  on  the  son's  share,  which,  at  the 
time  of  his  bankruptcy,  and  down  to  the  20th  of  January, 
1856,  continued  a  reversionary  interest,  the  tenant  for  life 
being  still  alive. 

I  have  not  been  able  to  find  any  case  which  has  arisen  on 
this  question.  It  was  adverted  to  in  Ex  parte  Newton  (a), 
where  the  party,  who  eventually  became  bankrupt,  had  pre- 
viously taken  assignments  of  certain  reversionary  interests 
tmder  a  will,  and  deposited  the  deeds  of  assignment  by  way 
of  equitable  mortgage;  no  notice  was  given  to  the  executors 
and  trustees,  either  of  the  assignments  or  of  the  mortgage; 
and,  upon  the  party  becoming  bankrupt^  it  was  contended 
on  behalf  of  his  assignees  in  bankniptcy,  that,  in  the  absence 
of  such  notice,  he  must  be  taken  to  have  bad  the  order  and 
disposition  of  the  property  at  the  time  of  the  bankruptcy. 


(a)  4  Deac.  &  Chit.  138, 140. 
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The  contrary  however  was  held,  first,  because  the  bankrupt 
had  not  given  the  trustees  any  notice  of  the  original  assign-  j^^ 
ment  to  himself;  and,  secondly,  because  the  deeds  were  not  ^^2^**" 
in  his  hands,  but  were  deposited  by  him  for  a  valuable  con- 
sideration with  the  mortgagee,  so  that  the  bankrupt  could 
not  have  availed  himself  of  the  assignments  without  gross 
fraud. 

It  is  true,  tihat^  in  that  case,  one  of  the  learned  Judges  ob^ 
served,  that  there  might  be  a  question  whether  a  revemotir 
ary  interest  came  within  the  clause  of  order  and  disposition, 
adding, ''  A  policy  of  assurance  on  a  life  certainly  does;  and 
therefore,  perhaps,  on  the  same  principle,  all  reversionary  in- 
terests may  be  likewise  held  to  come  within  it"  But,  for  the 
reasons  I  have  stated,  he  concurred  in  holding,  that^  in  that 
case,  the  property  was  not  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy. 

That  is  the  nearest  approach  I  have  found  to  the  case  be- 
fore me.  I  find  no  case  raising  the  simple  question,  whe- 
ther the  interest  of  a  bankrupt^  which,  at  the  time  of  the 
bankruptcy,  is  still  reversionary,  and  does  not  fall  into  pos- 
session until  afterwards,  comes  within  the  clause  as  to  order 
and  disposition.  None  of  the  cases  cited  shew  that  it  does; 
and  finding  no  authority  which  has  gone  that  length,  and 
feeling,  as  other  Judges  have  felt^  that  the  cases  have  already 
gone  &r  enough  as  to  the  doctrine  of  reputed  ownership, 
where  no  notice  has  been  given  of  the  assignment  of  a  chose 
in  action,  I  am  not  disposed  to  carry  the  rule  further. 

The  bankrupt  in  this  case  could,  in  no  way,  have  made 
himself  master  of  the  fund  in  question  until  the  death  of  the 
tenant  for  life,  and,  that  event  not  having  taken  place  at  the 
time  of  the  bankruptcy,  the  fund  could  not  be  in  his  order 
and  dispositioiL  He  might  indeed,  have  assigned  the  fimd ; 
but  it  cannot  I  think,  be  said  that  the  fund  in  the  hands  of 
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the  trustees  was  in  the  order  and  disposition  of  the  bank- 
rupt. 

A  further  point  was  raised  by  Mr.  Osborne  on  behalf  of 
the  Petitioner,  but  it  was  one  on  which  I  should  not  have 
felt  it  right  to  decide  the  question  without  further  inquiry. 
He  argued,  that  the  trustees  must  in  &ct  have  had  notice 
either  from  the  parties  themselves  or  aliunde.  Now,  al- 
though it  is  true  that  no  notice  appears  to  have  been  given 
by  the  insolvent  or  by  his  assignee,  still  I  should  think, 
that  if  the  trustees  had  notice  aliunde,  it  would  be  equally 
impossible  for  them  to  part  with  the  fund. 


Mr.  Osborne, — ^That  has  been  so  held.  Jones  v.  Smith{a) 
shews  that  it  is  immaterial  from  what  source  the  notice  is 
derived. 


The  Yice-Chakcellor — I  should  think  that  must  be 
the  rule.  However,  I  was  about  to  say,  that  I  cannot  rely 
on  that,  because  the  trustees  appear  to  have  made,  since  the 
vesting  order  under  the  insolvency,  a  pajnnent  to  the  insol- 
vent on  account  of  his  share  and  interest  under  the  will, 
which  raises  a  presumption  that  they  had  no  notice  of  his 
insolvency.  I  have,  therefore,  considered  myself  bound  to 
try  the  question  on  the  simple  ground  of  the  interest  being 
reversionary  at  the  time  when  the  bankruptcy  occurred 

The  distinction  between  a  policy  of  assurance  and  a  rever- 
sionary interest  like  that  now  in  question,  appears  to  me  to 
be  this:  that  a  policy  of  assurance  is  a  present  contract — an 
interest  vested  in  the  party,  and  of  which  he  has  a  present 
right  to  the  benefit — ^whereas  here  the  bankrupt  had  no 
interest  whatever  to  the  fund  until  the  death  of  the  tenant 
for  life.  And,  although  it  is  true  that  he  could  assign,  still 
I  do  not  think  that  is  sufficient 

{a)  1  Hare,  43.     See  Smith  v.  Smith,  2  Cr.  &  M.,  2.31. 
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Not  finding  any  authority  for  holding  this  reversionary 
mterest  to  have  been  in  the  order  and  disposition  of  the         j^^ 
bankrupt^  I  must  decide  in  fieivour  of  the  title  of  the  assignee     I^^onk*h 
under  the  insolvency. 


DicLARB^  that,  as  to  one  moiety  of  the  fund  to  which  the  bankrupt       Minute  of 
John  Edward  Ratobane  was  entitled  in  his  own  right,  the  Petitioner         Order. 
ia  eutttled,  and  iMty  the  same  to  the  Petitioner  accordingly.    Let  the 
rest  of  the  petition  stand  over. 


EYRE  V.  MONRO.  Apriimh, 

May  6th. 
x5t  an  indenture  of  settlement^  made  previously  to  the  SeuUment-- 
marriage  of  Theodore  Monro,  deceased,  and  Ermna  his  srM^h^t- 
wife,  reciting  (inter  alia),  that,  upon  the  treaty  for  the  mar-  '^^^<^^^y 

riage,  and  for  the  purpose  of  providing  and  securing  for  Theo-         

dare  and  Hmma,  and  the  issue  of  their  marriage,  a  further  fiither^  his  * 
and  additional  income,  to  continue  during  the  joint  lives  of  Mtdement^lfy 
both  or  either  of  them:  and  also  such  further  and  perma-  ''j^  ®r  9^?'«»'- 

.      ft  .  wise,  in  hiB 

nent  provisions  as  thereinafter  mentioned,  the  parties  there-  lifetime,  to 
to  had  agreed  to  enter  into  such  several  covenants  with  the  to  be  chaiged 
trustees  as  thereinafter  contained  :   It  was  (inter  alia)  wit-  ^'l^'J^} 
nessed,  that  in  the  event  of  Theodore's  death  in  the  life-  property  of 

whieh  he 

tune  of  Edward  Monro  his  father,  and  leaving  issue  living  should  at  or 
at  his  decease,  (which  event  happened),  he  the  said  Ed/ward  Sfoire  hu  ^^ 
Monro  should,  in  and  by  his  last  will  and  testament,  or  by  ^?*'**  ^  ■•*■• 

•^  /    edorpouesB- 

Bome  codicil  or  codicils  thereto  or  otherwise,  in  his  lifetime,  in  ed,  bo  as,  im- 

doe  form  of  law,   well  and  effectually  give,  devise,  and  the  deoeaM  of^ 

bequeath,  or  otherwise  settle  and  assure,  by  and  out  of  and  h^mMi7^d^*^^ 

to  be  charged  upon  and  issidng  from  all  such  messuages,  ^^«>  ^  ^ 

l&nds,  tenements,  and  hereditaments,  whether  freehold  or  effectuaUy 

Teited  in  the 
^xiutMs  of  the  settlement,  upon  trust  for  the  son's  widow  and  the  issue  of  the  marriage: — 
ffddf  to  create  a  specialty  debt,  to  be  proved  accordingly  in  the  adminintration  of  the  father's 
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oopybold,  or  cufitomary,  or  leasehold,  and  all  such  goods  and 
chattels,  and  other  real  and  personal  propertji  estate,  and 
effects  whatsoever  and  wheresoever,  or  of  what  nature  or 
kind  soever,  as  he  should  or  might,  at  or  immediately  befcne 
the  time  of  his  decease,  be  seised  or  possessed  of  or  entitled 
to,  either  at  law  or  in  equity,  and  whether  in  possession,  re- 
version, remainder,  or  expectancy,  or  otherwise  howsoever, 
(subject  to  his  wife's  life  estate),  the  full  and  clear  sum  of 
30002.  of  lawful  money  of  Great  Brvtava,  or  property  to  or 
of  the  full  and  clear  and  unquestionable  amount  or  value  of 
that  sum,  so  and  in  such  manner  as  that  the  same  should, 
immediately  upon  and  from  and  after  the  decease  of  the 
survivor  of  Edward  and  Sarah  his  wife,  be  and  become 
well  and  effectually  vested  in  the  trustees  or  trustee  for  the 
time  being,  upon  certain  trusts,  for  ETnma  and  the  issue  of 
the  marriage. 


Edward  Monro,  by  his  will,  devised  and  bequeathed  all 
his  residuary  real  and  personal  estate  upon  trust  to  pay 
(among  other  sums)  3000{.,  in  satisfaction  of  the  ooven^it 
contained  in  the  settlement 

The  testator  died  indebted  upon  a  judgment,  and  also  to 
several  simple  contract  creditors.  His  assets  were  sufficient 
for  payment  of  the  30002.  in  addition  to  the  judgment  debt; 
but,  in  the  event  of  such  payment  being  made  in  priority  to 
the  simple  contract  creditors,  there  would  be  nothing  left 
for  any  of  the  latter. 


Arffwment.  Mr.  B6U,  Q.  C,  for  the  simple  contract  creditors,  contend- 
ed,  that  the  30002.  must  be  postponed  to  the  simple  contract 
debts.  The  covenant  was  merely  to  pay  that  sum  out  of  the 
teetam&rUary  estate,  and  amounted,  at  the  highest,  to  no 
more  than  this:  "  I  will  not  give  my  property  by  mil  to 
any  one  in  preference  to  you."    During  his  life,  the  testator 
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was  to  have  the  entire  control  over  it^  and  might,  by  gift  in- 
ter vivos^  have  disposed  of  the  whole  to  another  child.  ^Etu 


Mr.  WiUcock,  Q.  Q,  and  Mr.  G.  L.  RuaaeU,  for  the  trus- 
tees of  the  settlement: — 

The  3000!.  is  a  charge  upon  the  whole  of  the  testator's 
real  and  personal  estate,  in  preference  to  all  creditors,  ex- 
cept such  as  have  specific  charges. 

At  all  events,  it  is  a  specialty  debt»  and  has  priority  to 
ail  debts  due  on  simple  contract  This  is  a  covenant  for 
valuable  consideration — the  marriage  of  a  son. 

The  question  is  one  of  intention.  The  object  of  the  cove- 
nant was  provision  for  marriage,  and  the  question  is,  whe- 
ther what  has  been  done  is  to  be  mere  waste  paper.  The 
words  of  the  covenant  are  express,  and  as  strong  as  they 
can  be,  that  the  father  will  do  this,  not  that  he  will  merely 
prof €68  to  do  it. 

They  cited  Welledey  v.  Wdlealeyia),  Logcm  v.  Wierv- 
koU  (&),  and  Jcmea  v.  How(c). 

Mr.  JJott,  Q.  C  in  reply. 

The  Vicb-Chancellob  reserved  judgment^  observing, 
that,  mLogan  v.  WienhoU,  as  well  as  in  all  the  other  au- 
thorities with  which  he  was  acquainted  upon  this  subject, 
the  question  arose  not  between  parties  claiming  as  creditors, 
bat  between  di£ferent  objects  of  the  testator's  boimty. 


V.    ' 
MONBO. 


Vicb-Chancellob  Sib  W.  Page  Wood:—  Mayeih. 

The  question  in  tiiis  case  is  very  shorty  and  arises  on  the     judgmewu 

(a)  4  My.  &  Cr.  661.       (6)  1  CI.  &  F.  611,  630.       (e)  7  Hare,  267. 
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words  of  a  ooTonant  by  a  Dr.  Monro,  contained  in  the  set- 
tlement made  on  the  marriage  of  his  son. 

[His  Honour  read  the  covenant] 

Upon  this  covenant^  the  meaning  of  which  seems  ahnost 
obliterated  in  the  cloud  of  words  which  the  draftsman  has 
thought  fit  to  employ,  the  short  question  is,  whether  the 
iSftther  intended  to  say :  "  I  will  settle  on  you  this  30002.  by 
deed  or  will,  guaranteeing  it  by  my  will,  if  by  will  I  settle 
it  ;^  or  whether  his  meaning  was,  "  I  will  settle  it  by  deed; 
or  I  will  settle  it^  so  £&r  as  my  testamentary  estate  shall  ex- 
tend, by  my  will." 

I  think,  looking  at  the  whole  intention  of  the  covenant 
and  the  object  of  the  settlement,  that  the  other's  meaning 
must  be  taken  to  have  been,  that  the  full  sum  mentioned 
should  be  effectually  vested  in  the  trustees — ^not '  I  will  ^ntr- 
port  to  do  it  by  my  will,  but  when  you  come  to  examine  my 
assets,  you  will  not  receive  anything:'  but '  I  will  do  it;' — 
and  that  he  intended  to  create  a  present  debt,  to  be  proved 
as  a  specialty  debt  in  the  event  of  his  death  without  having 
discharged  it  in  his  lifetime. 

It  is  to  be  regretted  that  the  draftsman  should  have  em- 
ployed such  a  mass  of  words,  when  his  object  could  have 
been  effected  by  the  usual  simple  covenant,  that  the  father 
would  pay  the  money  during  his  life,  or  that  his  executors 
should  pay  it  after  his  decease.  But  the  mere  circumstance 
of  his  not  having  adopted  that  simple  form,  is  not  a  ground 
for  holding  that  the  covenant  he  has  inserted  would  be  ful- 
filled by  the  covenantor  merely  purporting  to  perform  ity  or 
by  anything  short  of  effectually  performing  it  And  it  can- 
not be  eflfectually  performed  if  the  debts  swallow  up  all  the 
available  assets. 
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It  appears  therefore  to  me,  that  the  breach  of  the  cove-      J667. 
nant  lets  in  the  trustee  to  prove  as  a  specialty  creditor. 

It  is  true,  that,  notwithstanding  the  covenant^  the  father 
nught  have  disposed  of  the  whole  of  his  property  in  his  life- 
time^ provided  such  disposition  were  not  made  in  fraud  of 
or  for  the  purpose  of  defei^g  his  covenant,  as  it  was  in 
J(me8  V.  Martm  (a),  which  was  referred  to  in  the  case  be- 
fore the  House  of  Lords  (6).  But  the  question  is,  whether, 
he  not  having  so  disposed  of  his  property  in  his  lifetime,  his 
will  is  or  is  not  to  be  construed  so  as  to  render  the  property 
of  which  he  has  not  disposed  available  for  the  performance 
of  his  covenant. 

The  answer  to  the  other  creditors  is,  that  the  very  act 
they  are  doing,  occasions  the  breach  of  covenant 

There  must  be  a  declaration  that  this  30001.  is  a  specialty 
debt^  and  is  to  be  proved  accordingly. 

(a)  3  Anflt  882,  more  fully  reported  in  5  Yes.  266,  u. 
(6)  Logan  v.  Wienholi,  1  CI.  &  F.  630. 
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Maymd:  CHILDERS  V.  CHILDERS. 

Property  (imar  i^T  the  statute  15  Car.  2,  c.  17,  intituled  ''  An  Act  for  set- 

jl^SlJi^Zaw  tliiig  *^e  G'^*  ^vel  of  the  Fens,  called  Bedford  Lwd" 

^^^P^ol  ^^^**^  persons  were  incorporated  by  the  name  of  "  The 

Evidence.  Qovemors,  BaUifGs,  and  Commonalty  of  the  Company  of 

The  statutes  Conservators  of  the  Qreat  Level  of  the  Fena"    To  the  cor- 

^Be^^^^L^  poration  so  constituted,  large  powers  were  given  for  draining 

"^**^to*b^*  and  managing  a  tract  of  land,  containing  95,000  acres;  and 

eligible  as  go-  for  the  continuance  of  the  corporation  in  succession   for 

liffahouldhave  ever,  it  was  enacted,  that  the  said  governors,  bailifis,  conser- 

oorwo^f land  ^ators,  and  commonalty  should,  yearly,  elect  a  new  gover- 

within  the  nor,  bailiffs,  and  conservators :  and  it  was  provided,  thai 
Level : — Held, 

that  this  must  none  should  be  capable  to  be  or  continue  governor  or  bai- 
S.^th'e^SJS^*  liffs  that  had  not  400  acres  or  more  of  the  said  95,000 

Jicial  interest     acres. 
in  so  much 
land,  beoause 

Md  bduS"*"  ^®  Plaintiff  in  this  suit,  being  the  owner  of  a  laige  e»- 
have  Uirge  tate  in  the  Bedford  Level,  and  having  been  for  many  years 
public  duties,  an  officer  of  the  corporation,  desired  that  his  son  Rowland 
not  iw  Uitend^  JPVanow  Wolbcmke  Childers,  since  deceased,  should  become 
ed  that  a  pan-    qq^  Qf  the  bailiffi  of  the  corporation.    The  son  had  not  the 

per  might  ex-  ,  *^  . 

ercise.  necessary  qualification  of  400  acres  of  land,  but  the  Plaintiff, 

A  &ther       without  communicatinc:  his  inteotion  to  his  son,  wrote  to 

conveyed,  by  °  '  • 

a  registered  the  Registrar  of  the  corporation  on  the  10th  of  Octob^, 

of  land  in  the  1855:  "  I  am  desirous  of  giving  my  son  a  qualification  for 

toh{n^^'  the  ^ed/ordieveZ  Board.    Bia  name  ib  Rowlomd  Francis 

order  to  make  WaUxinke  GkUders,     I  presume  there  will  be  no  difficulty 

him  eligible  as  " 

a  bailiff.    The 

son  died  shortly  afterwards,  without  being  aware  of  the  oouTeyance,  and  without  hmTing 
been  elected  a  bailiff  :—ffeld,  that  the  father  could  not  recall  the  gift,  but  that  the  h^ 
of  the  son  was  entitled  to  it  for  his  own  benefit. 

The  deed  itself  not  disclosing  the  motive  for  the  gift»  but  being  simply  a  conveyBQ««  to 
the  son  in  consideration  of  affection  and  a  nominal  money  payment : — neld^  that  a  plea  of 
the  Statute  of  Frauds  would  xirevent  the  admission  of  parol  eyidenoe  to  raise  a  reaolfcing 
trust 
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in  doing  it  I  think  it  had  better  be  a  )>ailiff's  qualifica- 
tion; I  think  you  will  perhaps  find  some  old  qualification 
for  Mr.  Roberts  and  Mr.  Maxwell  Edmonds;  but  I  do  not 
know4hat  they  will  be  of  any  use  to  you,  as  they  were  only 
oonservatorsw'^ 

The  Begistrar  accordingly  prepared,  and  forwarded  to 
the  Plaintiff  an  indenture,  which,  when  executed,  bOre  date 
the  19th  day  of  October,  1855,  and  was  made  between  the 
Plaintiff,  of  the  one  part;  and  the  said  Bowlcmd  Frcmcis 
WaJhamke  ChUders,  of  the  other  part:  and  it  was  thereby 
witnessed,  that  the  Plaintiff,  in  consideration  of  the  natural 
affection  which  he  bore  towards  his  son  the  said  Rowland 
Francis  Walha/nke  ChUders,  and  of  20«.  to  him  paid  by  the 
said  Rowlaiid  Francis  Walbanke  Childers,  did  thereby 
grant,  bargain,  sell,  and  convey  unto  the  said  Rowland 
Fram^sis  WaJhomke  ChUders,  all  those  932  acres  (be  the 
same  more  or  less)  of  land,  taxable  by  the  Bedford  Levd 
corporation,  being  part  of  12,000  acres  of  land  described 
in  the  lot  book  of  the  said  corporation,  numbered  22,  part  of 
the  King's  12,000  acres,  Eastrea  common,  together  with  the 
appurtenances,  to  hold  the  same  unto  and  to  the  use  of  the 
said  Rawlamd  Fran^  WaJhamke  Ghiiders,  his  heirs  and 
assigns,  for  ever. 

Roufland  Framcis  Walbanke  ChUders  was,  at  that  time, 
residing  abroad,  and  the  deed  was  executed  by  the  Plaiutiff 
without  his  knowledge,  and  on  the  20th  of  October,  1855, 
was  entered  with  the  Registrar,  in  pursuance  of  the  Act  of 
Pailiamait;  and  the  entry  thereof  was  indorsed  upon  the 
said  mdenture  by  the  Begistrar,  who  immediately  returned 
the  same  to  the  Plaintiff  The  son  did  not  afterwards  re- 
turn io  Engkmd,  but  died  abroad  intestate,  leaving  the 
Defendant  his  heiress  at  law.  an  infant 

The  Plaintiff  now  filed  this  bill,  stating,  that  he  did  not 
intend,  by  executing  the  said  indenture,  thereupon  to  con- 
vey the  beneficial  interest  in  the  lands  therein  comprised  to 


311 


312 


CASES  IN  CHANCERY. 

his  son  the  said  Rowland  Francis  Walbanlce  ChUders; 
bat  that  he  executed  the  said  indenture  under  the  appre- 
hension that  he  should  convey  the  legal  ownership  and  re- 
tain the  beneficial  enjoym^it,  it  not  being  necessary  for  a 
qualification  that  the  legal  owner  should  also  possess  the 
beneficial  enjoyment;  and  the  Plaintiff  intended,  on  the  re- 
turn of  his  said  son  to  England,  to  arrange  with  him,  on 
handing  over  to  him  the  said  deed,  that  he  the  Plaintiff 
should  so  continue  in  the  beneficial  enjoyment,  and  that  he 
had  accordingly  remained  ever  since  in  possesfflon  of  the 
lands  comprised  in  the  said  indenture;  and  praying  that 
it  might  be  declared,  that  the  deed  was  intended  to  convey 
only  a  dry  legal  estate  as  a  qualification,  and  no  beneficial 
interest^  and  was  made  for  a  particular  purpose,  which  never 
took  and  never  can  take  effect;  and  that,  therefore,  the 
trust  and  beneficial  interest  thereof  ought  to  be  deemed  in 
this  Court  to  have  remained  in  the  Plaintiff  for  his  own  ab- 
solute use  and  benefit;  and  that  it  might  be  declared,  that 
the  Defendant  was  a  trustee  of  the  lands  and  hereditaments 
comprised  in  the  deed  for  the  Plaintiff,  within  the  meaning 
of  the  Trustee  Act,  1850 ;  and  that  some  proper  person  might 
be  appointed  to  convey  the  said  lands  and  hei]$ditamente, 
for  all  the  estate  and  interest  of  the  Defendant  therein,  to 
the  Plaintiff,  in  the  place  of  the  Defendant 


ArgumeHi.         MjT.  CaimSy  Q  C,  and  Mr.  Perceval,  for  the  Plaintiff: — 

The  Plaintiff  only  intended  to  make  his  son  a  trustee  of 
this  property.  The  statute  relating  to  the  Bedford  Levd, 
15  Car.  2,  c.  17,  ss.  16, 17,  and  48,  shews  that  there  was  no- 
thing in  the  constitution  of  the  governing  body  to  prevent 
a  trustee  only  of  land  within  the  Level  from  being  qualified 
to  be  a  bailiff.  In  the  cases  in  which  it  has  been  decided 
that  there  can  be  no  recall  of  laud  conveyed  as  a  qualifica- 
tion for  being  a  member  of  Parliament  or  to  kill  game,  the 
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statutes  impofiing  the  quq^cation  made  it  necessary  that 
the  oiimership  of  the  land  should  be  beneficial:  Ward  v. 
La*nt  (a),  Bi/irck  v.  Blagrave  (6),  Platamone  v.  Staple  (c), 
BcbertsY.  Roberta  (d),  Doe  v.  Roberts  (e),  Brackenbwry  v. 
Brackefnhuryif),  Oroves  v.  Qrovea  (gr),  King  v.  Monday (h), 
Cecil  V.  5t^cft6r(i), 

Then,  secondly,  this  qualification  has  been  recalled  before 
the  person  to  whom  it  was  conveyed  even  knew  of  it. 

Vice-Chancellob  Sib  W.  Page  Wood. — I  am  clearly 
of  opinion  that  the  qualification  required  by  this  Act 
is  the  beneficial  ownership  of  land  within  the  Bedford 
Levd,  and  not  a  mere  possession  of  it  as  a  trustee.  In 
that  respect,  it  is  like  the  case  of  jurors  and  others  who 
have  public  duties  to  perform.  The  governing  body  under 
this  statute  relating  to  the  Bedford  Level  have  large  pow- 
ers and  important  duties,  and  if  the  ownership  required  be 
not  a  beneficial  ownership,  a  pauper  would  be  eligible, 
which  certainly  could  not  be  the  intention.  So  far,  I  think, 
that  this  case  comes  within  the  doctrine  laid  down  by  the 
authorities  which  have  been  cited.  But  there  seems  to  be 
a  question  here,  as  the  deed,  though  registered,  was  not 
conununicated  to  the  son,  whether  the  transaction  was  com- 
plete without  his  acceptance  of  it  He  might  have  rejected 
it  when  he  knew  of  it,  and  then,  according  to  PiM's  case 
cited  in  Bvrch  v.  Blagrave  (6),  there  may  be  a  locus  poeni- 
tentiae  for  the  Plaintiff. 
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Argument. 


Mr.  Willcock,  Q.  C,  and  Mr.  Orenside,  for  the  Defend- 
ant:— 

The  grantor  cannot  come  here  to  avoid  his  own  deed ; 


(a)  Free,  in  Chime.  182. 

[b)  Amb.  264. 
(«)  Coop.  250. 
(i)  Daniel,  143. 

(e)  2  B.  &  Aid.  367. 


(/)  2  J.  &  W.  391. 
(^)  8  Y.  &  J.  163. 
(A)  Cowp.  530. 
(0  2  J.  &  W.  665. 
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ArfftmetU. 


even  though  it  was  voluntary  it  would  be  valid  and  binding 
against  him.  On  the  tauce  of  this  deed,  there  arises  no  re- 
sulting trusty  and  parol  evidence  is  inadmissible  to  create 
such  a  trust 

Mr.  Caima  in  reply. 

Judgment  reserved. 


Jl£ay8th. 
Judgment, 


Vicb-Chancellob  Sib  W.  Page  Wood: — 

One  question  argued  in  this  case  was,  how  far  parol  evi- 
dence could  be  given  to  prove  the  trust  which  it  is  sought  to 
establish  against  the  in£smt  Defendant  in  respect  of  this 
land;  and  I  have  no  doubt,  if  the  Statute  of  Frauds  had 
been  pleaded  to  this  bill,  that  the  plea  must  have  succeeded. 
In  CoUvagton  v.  Fletcher  (a),  the  Plaintiff,  being  at  the  time 
''  of  the  Romish  persuasion,  assigned  an  advowson  to  the 
Defendant  for  the  term  of  ninety-nine  years,"  and,  after- 
wards, having  conformed  to  the  Protestant  religion,  he  filed 
a  bill  for  a  re-assignment  of  the  term,  suggesting,  that  he 
had  only  assigned  it  in  trust  for  himself,  and  to  avoid  the 
provisions  of  the  statutes  which  vested  presentations  of  liv- 
ings in  the  gift  of  papists  in  the  two  Universities.  To 
this  bill  a  plea  and  answer  were  put  in,  and  Lord  Hard- 
wicke  held,  that  the  answer  overruled  the  plea;  but  he  said, 
that»  if  the  plea  had  stood  alone,  it  would  have  been  suffi- 
cient. 

There  is  no  evidence  in  this  case,  except  the  previous 
letter  of  the  Plaintiff  to  the  Registrar  of  the  company,  in 
which  he  merely  says,  that  he  is  desirous  of  giving  his  son 
a  bailiff's  qualification.  The  deed  subsequently  executed  by 
the  Plaintiff  expresses  that  the  conveyance  was  in  consi- 
deration of  natural  love  and  affection ;  and  another  question 
raised  was,  whether,  independently  of  the  statute,  any  evi- 

(a)  2  Atk.  155. 
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denoe  could  be  given  to  contradict  the  deed.  However,  as 
the  statute  has  not  been  pleaded,  I  had  better  consider  the 
evidence  as  admitted,  and  treat  the  case  accordingly. 

It  is  dear,  in  this  case,  that  there  was  no  fraud  on  the 
part  of  the  son,  and  that  he  was  not  in  any  fiduciary  relation 
to  his  &ther.  The  deed,  when  executed,  remained  in  the 
&thar'8  possession,  but  it  was  registered,  and  the  son  was 
thereby  prima  facie  made  the  owner  of  the  property  con- 
veyed by  it  It  was  argued,  that  there  is  nothing  in  the 
statute  making  it  necessary  that  the  property  qualification 
should  be  a  beneficial  ownership,  but  I  came  to  the  conclu- 
sion that  I  could  not  so  construe  it  The  Act  constitutes  a 
body,  consisting  of  a  Qovemor,  Bailifi^  and  Conservators, 
and  gives  them  all  the  authorities  of  conmiissioners  of  sew- 
ers, and  very  large  powers ;  and  it  seems  to  me,  that  it 
would  be  inconsistent,  as  in  the  case  of  jurors  and  others 
who  have  public  duties  to  perform,  and  for  whom  a  similar 
qualification  is  requisite,  to  hold  that  any  but  a  personal 
qualification  by  beneficial  ownership  would  satisfy  the  re- 
quirements of  the  Act  It  was  argued,  that  it  was  only 
like  property  which  a  body  of  persons  were  desirous  of 
clearing  for  their  own  benefit,  such  as  the  property  of  railway 
companies;  but  there  are  public  duties  imposed  upon  the 
governing  body,  and  I  am  therefore  of  opinion,  that  the  qua- 
lification was  intended  to  be  a  beneficial  ownership  of  land. 
The  case  then  Mia  within  that  class  of  authorities  which 
establish  that  a  deed  creating  a  qualification  of  this  kind, 
if  parted  with,  is  irrevocable,  and  that  the  person  who  exe- 
cuted it  cannot  be  heard  to  say,  that  he  intended  it  to  take 
effect  in  firaud  of  the  law.  I  make  this  observation,  because 
Sir  T.  Phimer,  who  seems  to  have  been  anxious  to  restrict 
the  operation  of  this  rule  of  law,  says,  in  CecU  y.  Butcher  (a), 
that  three  things  must  concur  to  enable  a  donor  to  set  aside 
a  deed  so  executed  by  him:  namely,  first,  that  the  deed 
must  not  be  parted  with;  secondly,  the  object  for  which  it 

(a)  2  J.  &  W.  578. 


1857. 
Childbbs 

V. 

Childibs. 
Judgment, 
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was  executed  must  fail;  and,  thirdly,  it  must  not  have  been 
communicated  to  the  donea  The  deed,  in  this  case,  having 
been  registered,  it  cannot  be  said  that  it  has  not  been  part- 
ed with.  It  is  different  from  the  case  of  a  deed  retained 
secretly  by  the  person  who  executed  it,  without  communi- 
cating the  fact  to  any  ona  The  moment  it  was  registered, 
there  was  a  complete  publication;  so  that  the  cases  in  which 
the  transaction  was  kept  secret  have  no  bearing  on  a  case 
like  this. 

In  Pitt's  caaey  referred  to  in  Birch  v.  Blagrave  (a),  the 
decision  appears  to  have  been  in  conformity  with  the  whole 
current  of  the  authorities;  but  Lord  Hardwicke  says,  that  if 
the  qualification  had  not  been  made  use  of,  and  the  donor  had 
discovered  his  mistake  and  repented  of  it»  a  contrary  deter- 
mination might  have  prevailed.  It  does  not  appear  whe- 
ther the  deed  of  gift  was  retained  by  the  donor  in  that  case 
or  not  Here,  the  deed  was  registered,  and  the  donee  there- 
by became  duly  qualified  to  be  a  bailiff  of  the  Level,  and 
might  have  executed  all  the  functions  of  that  office,  if  elect- 
ed. Whether  he  was  elected  or  not  might  depend  upon 
accident,  he  was  entitled  to  the  full  benefit  of  the  deed  firom 
the  time  of  its  registration. 

The  only  doubt  I  had  arose  from  dicta  in  some  of  the 
cases,  which  seem  to  intimate  that  there  might  be  a  locus 
poenitentiae  for  the  donor  who  had  executed  such  a  deed, 
where  the  object  for  which  he  executed  it  altogether  failed ; 
but,  on  consideration,  I  am  of  opinion,  that  I  cannot  make 
such  a  distinction.  I  think  it  veiy  doubtful  whether  those 
dicta  can  stand,  looking  at  the  recent  decisions  on  this  sub- 
ject But^  even  if  they  can,  they  are  not  applicable  to  the 
present  case,  for  I  must  treat  this  deed  as  having  its  full 
effect ;  and  I  cannot  allow  the  Plaintiff  to  say,  I  intended 
this  deed  to  operate  in  fraud  of  the  law.  The  bill  must^ 
therefore,  be  dismissed. 

(a)  Amb.264. 
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In  Re  FRYER  March  18M. 

MARTINDA.LE  v.  PICQUOT. 

IHE    Defendant  Picquot  waa  the    survivor  of   three       Tnut^ 

trustees  for  sale  under  the  will  of  Fi^er,  deceased.  ' 

Lan^  deyised 

In  1847,  the  three  trustees  sold  leasehold  estate  of  the  teei»  upon 

testator.    They  all  three  joined  in  giving  a  receipt;  the  JJiJJJ^/oldttd 

purchase-money  was  paid  to  one  of  them  named  MoUoy,  **>•  purchw©- 

who  died  in  1 852,  and  was  by  him  retained.     He  was  a  soli-  to  one  of  tbem, 

citor,  and  the  certificate  found  that  he  "  acted  in  the  matter  hdtor,*ii^"^ 

of  the  sale  as  solicitor  for  himself  and  the  other  trustees."       *^^  ^^  i^X 

matter  of  tne 

sale  as  solicitor 

In  1855,  a  suit  was  commenced  by  summons  for  the  for  himself 

,,,  and  the  other 

admimstration  of  the  testator  s  estate,  and  the  common  trustees. 
decree  was  made.  The  money 

having  been 
retained  by 

him  and  loet: 

BMf  after  hie 

Upon  the  catise  coming  on  for  further  consideration,  Mr.  ^^^JJJ'iJ^* 

Drewry  and  Mr.  8.  JameSy  for  the  PlaintiflF,  sought  to  taken  to  hare 

,  .  '  been  received 

charge  the  Defendant  Picquot  with  the  money  so  allowed  by  him  not  in 
to  remain  in  the  hands  of  Molloy,  —  on  the  ground  that  the  J^olicitor!^?^  ^^ 
puichase-money  was  paid  to  the  latter,  not  as  trustee,  but  ^T?  5°/**^ 
as  solicitor  and  agent  for  the  three  trustees;  so  that  it  was  that  capacity 
money  received  to  the  use  of  the  surviving  trustees,  and  but^  Ma* ' 
therefore  of  the  Defendant.  SStolf  lid 

that  the  sur^ 

Mr.  BagsJia/we,  juu.,  for  the  Defendant  three  could 

not,  upon  a 
--      -.  ...  oommon  de- 

Mr.  Drewry  replied.  oree  for  an  ac- 

count, be  held 

The   following    cases   were    cited: — Styles  v.  Ouy{a\  loss. 

(a)  I  M*N.  &  G.  422. 
VOL.  HI.  Y  K.  J. 
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Davenport  v.  Stafford  {a),  Biggs  v. 
Strcmg  (c),  Brice  v.  Stokes  (d). 


Penn  (6),  Strovg  v. 


The  Vice-Chancellor  Sir  W.  Page  Wood  said:-— The 
money  must  be  taken  to  have  been  received  by  Molloy,  not 
in  his  capacity  of  solicitor,  it  being  no  part  of  his  duty  in 
that  capacity  to  receive  it,  but  in  his  capacity  of  trustea  It 
was,  therefore,  in  effect  his  sole  receipt,  his  co-trustees 
having  joined  in  giving  it  merely  for  conformity;  and  that 
being  so,  the  Defendant  Picquot,  the  survivor  of  the  three 
trustees,  could  not  upon  this  decree, — ^the  mere  common 
decree,  by  which  the  question  of  wilful  neglect  and  default 
was  not  put  in  issue, — be  held  liable  for  the  loss  of  the 
money. 

(a)  14  Beav.  319.  (c)  18  Beav.  408. 

(/>)  9  Jur.  368.  {d)  11  Ves.319. 


March  23rd 
and26tL 
WiUt^Satii- 
faction — 
J)ehtt. 


EDMUNDS  V.  LOW. 


SPECIAL  CASE. 


Although  Reuben  Miles,  at  the  time  of  making  his  will  and  the 

*5'??^?.i'*    codicil    thereto,   and  also  at  the  time  of  his  death,  was 
A  Will  to  pay  '  ' 

debts  and Jegor  indebted  to  his  daughter,  who  together  with  her  husband 
was  PlaintiflF  in  the  special  case,  in  the  sum  of  25?.,  being 
the  balance  of  certain  sums  amounting  to  SQL  12s.,  which 
the  daughter;  before  her  marriage  (solemnised  in  May, 
1854,)  had  deposited  with  the  testator,  but  of  which  the 
whole,  except  25Z.,  had  been  repaid^  before  the  date  of  the 
codicil. 


ciet  U  Buffl- 
clent  to  rebut 
the  presump- 
tion that  a  le* 
gacy  was  in- 
tended in  sa- 
tis&ction  of  a 
debt,  a  direc- 
tion to  pay 
debts  (without 
more)  ia  not 
sufficient  for 
that  purpose. 

Nor  will  that  pi-esumption  be  rebutted  by  the  ciraumstance  that  the  debt 
wa«<  liable  to  variation  in  amount,  e.  g.  where  it  was  in  respect  of  deposits  msde 
with  the  testator,  the  creditor  drawing  on  him  from  time  to  time  in  respect  of  such 
deposits;  nor  by  the  circumstance,  that  by  reason  of  the  creditor  (a  lady)  marrying 
before  the  date  of  the  legacy,  the  debt  became  payable  to  her  husband,  unless  the  legacy 
be  to  her  separate  use,  or  large  enough  to  be  subject  to  her  equity  to  a  settlement. 


/Ittm^  V  /&^^^^%A.^  ,  ^.  W.  <    ^7r^  . 
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The  testator,  by  his  wDl  in  June,  1854,  directed  his  just 
debts  and  funeral  and  testamentaiy  expenses  to  be  paid  as 
soon  as  might  be  after  his  decease;  and,  after  giving  certain 
pecuniary  legacies,  he  devised  and  bequeathed  all  his  resi- 
duary real  and  personal  estate  to  trustees,  upon  trust  to  sell, 
and  to  invest  the  proceeds  which  should  remain  after  'pay- 
fneTUofhis  debts,  funeral  and  testamentary  expenses,  and 
the  legacies  thereinbefore  given,  as  therein  mentioned,  and 
to  hold  the  same  upon  certain  trusts,  for  the  benefit  of  his 
daughters  and  their  issue. 

By  a  codicil,  dated  October,  1855,  the  testator  bequeathed 
to  his  daughter,  the  Plaintiff,  the  sum  of  1002.  absolutely. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  debt  of  251,  was  satisfied  by  the  legacy  of  lOOZ.  given 
by  the  codicil. 
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Mr.  Bedwell,    for   the  Plaintiffs,   contended   that  the     Argument, 
debt  was  not  satisfied  by  the  legacy. 

The  Court  laid  hold  of  slight  circumstances  to  take  a 
case  out  of  the  rule,  that  a  debt  due  from  a  testator  shall  be 
presumed  to  be  satisfied  by  a  legacy  of  an  equal  or  greater 
amount  bequeathed  by  his  will  to  the  creditor.    And  here, 

First,  there  was  a  charge  of  debts,  as  to  which  the  same 
principle  applied  as  in  the  case  of  a  charge  of  debts  and 
legacies :  Chancey'a  case  (a). 

Secondly,  the  debt  was  in  itself  contingent  and  uncertain, 
as  being  a  debt  due  upon  an  open  and  running  account; 
and  in  such  a  case,  since  the  testator  might  not   know  ^ 

whether  he  owed  money  to  the  legatee  or  not,  it  cannot 
reasonably  be  presumed  that  he  intended  a  legacy  to  be  in 
satisfaction  of  a  debt  which  he   did   not  know  that  he 

{a)  1  P.  Wms.  410. 
Y   2 
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1557.  owed,  any  more  than  a  legacy  can  be  presumed  to  be  in 
satisfaction  of  a  debt  contracted  after  the  making  of  the 
will :  Rawlins  v.  P<yiud  (a). 

Jrgyment,  Thirdly,  the  legatee  was  a  feme  ooverte ;  the  debt  there- 
fore, although  originally  due  to  her,  became  in  the  testator's 
lifetime  and  before  the  date  of  the  legacy  a  debt  payable  to 
her  husband.  On  the  other  hand,  the  legacy  was  intended 
for  the  daughter,  and  the  Court  would  not  presume  such  a 
legacy  to  have  been  intended  as  a  satisfaction  of  the 
husband's  claim. 

Mr.  T.  H.  Hall  for  the  Defendant:— 

Where  there  is  in  the  will  an  express  direction  to  pay 
debts  and  legacies,  the  Court  has  held  that  circumstance 
sufficient  to  rebut  the  presumption  in  fiftvour  of  satisfaction. 
But  here  the  direction  is  merely  to  pay  debts  and  the 
legacies  given  in  the  preceding  part  of  the  will,  and  this 
legacy  is  given  by  the  codicil  As  to  the  legacy  in  question, 
there  is  no  such  direction;  and  a  mere  direction  to  pay 
debts  has  never  yet  been  held  sufficient  to  rebut  the  pre- 
sumption. 

And  as  to  the  second  pointy  even  assuming  this  to  have 
been  an  open  and  running  account*  still  it  has  not  been 
altered  si  ce  the  date  of  the  codicil. 

Mr.  Bedwdl  replied. 


The  Vice-Chancellor  referred  to  WaOien  v.  Smith  (6) 
and  Haiea  v.  DarreU  (o) :  but  reserved  judgment 

(a)  1  P.  Wms.  299.        (6)  4  M%d.  326.        (c)  3  Beav.  3S4. 
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Vicb-Chancellor  Sir  W.  Page  Wood  :—  edkumm 

Low. 
The  question  in  ihis  case  is,  whether  a  sum  of  251.  due         

from  the  testator  to  his  daughter,  a  married  woman,  has       •^^'"••*»* 

been  satisfied  by  a  bequest  to  her  of  lOOf.  in  the  codicil  to 

his  will. 


Three  points  were  relied  upon  by  the  counsel  for  the 
Plaintiff 

The  first  point  was,  that  the  will  contained  a  direction  to 
pay  debts.  But,  after  looking  through  all  the  authorities^ 
I  do  not  find  any  that  has  proceeded  so  far  as  to  decide 
that  a  direction  to  pay  debta  alone  is  sufficient  to  rebut  the 
presumption  of  satis£M^on.  In  all  the  authorities  relied 
on  for  this  purpose,  the  direction  is  to  pay  debta  and 
legacies,  A  direction  to  pay  debts  alone  may,  no  doubt, 
be  looked  upon  as  an  ingredient;  and  in  Rowe  v. Bov^e  (a) 
Lord  Justice  Knight  Bruce  gladly  availed  himself  of  such 
a  charge,  coupled  with  other  circumstances,  as  rebutting  the 
presumption  of  satisfaction. 

If  it  were  an  open  question,  how  far  the  rule  in  fieLVOur  of 
such  a  presumption  stands  on  a  sound  footing,  it  would  be 
one  well  deserving  consideration :  but  that  rule  is  now  too 
strongly  fixed  to  be  shaken. 

In  Bowe  v.  Rowe^  the  question  was,  whether  a  legacy 
bequeathed  by  the  testator  to  his  wife,  he  being  indebted 
to  her  in  respect  of  moneys  settled  to  her  separate  use,  but 
which  had  been  received  by  him  with  her  concurrence,  was 
to  be  deemed  a  satisfaction  of  that  debt  The  learned 
Judge  says,  "with  reference  to  that  point  it  is  well  to 

(a)  2  De  Q.  &  S.  297, 298. 
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observe  that  the  testator,  the   husband,  thus  expresses 
himself: — 'I   also    appoint   my  nephew  to  be  my  sole 
executor,  to  pay  all  my  just  debts,  funeral  expenses,  costs 
of  proving  this  my  ^ill,  taking  to  himself  all  the  remainder 
and  residue  of  the  said  property  of  whatsoever  kind  and 
wheresoever.'      The  authorities  do  not,  I  think,  render  it 
right  for  me  to  disregard  these  expressions  on  a  question  of 
intention.     This,  however,  is  not  all.     Lord  Lyndhurst,  in 
Bartlett  v.  OUlard  (a),  held  that  the  circumstance  of  the 
gift  of  the   original   annuity  to  the   lady  being  for  her 
separate  use,  and  of  the  other  annuity  given  to  her  not 
being  for  her  separate  use,  was  a  material  fact     Whether 
I  should  have  thought  such  a  difference  material  I  need  not 
say;  but  I  find  that  authority,  and  I  follow  it.     There  is  a 
distinction  in  the  circumstance  that  there  the  legatee  was 
not  the  wife  of  the  testator ;  whereas  in  this  case  she  was 
the  legatee,  the  creditor,  and  the  wife  of  the  testator.    At 
the  instant,  therefore,  of  his  death,  she  became  an  immarried 
woman.     That  is  a  distinction  ;  but  still  I  do  not  think  it 
enough  to  support  a  variance  in  the  decision  between  the 
two  cases.    Assuming  the  case  of  Bartlett  v.  OUlard  to  be 
right,  as  I  do,  and  not  saying  what  I  should  have  thought 
but  for  the  decision,  I  am  of  opinion   that  the  correct 
conclusion  in  the  present  case  is  in  favour  of  the  Plaintiff; 
and  I  so  decide."    It  is  plain,  therefore,  that,  as  the  Vice- 
Chancellor  called  in  BaHlett  v.  OUlard  to  his  assistance,  he 
did  not  rely  on  the  mere  circumstance  of  the  direction  for 
payment  of  the  testator's  debts.     He  called  in  the  other 
circumstance,  without  which  he  probably  could  not  have 
held  that  the  presumption  was  rebutted. 

Here  there  is  no  charge  of  legacies  except  what  is  con- 
tained in  the  will ;  that  charge  is  confined  to  the  legacies 
** thereinbefore  mentioned;"  and  the  legacy  in  question 
was  given,  not  by  the  will,  but  by  a  codicil. 


{a)  3  Russ.  15«. 
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The  second  point  relied  on  by  the  counsel  for  the 
Plobtiff  was,  that  the  debt  was  in  itself  contingent  and 
uncertain,  as  being  a  debt  upon  an  open  and  running  ac- 
count. 

It  is  true,  that,  in  Rawlins  v.  Powel  (a),  it  was  held,  that 
where  there  was  an  actual  open  and  running  account,  inas- 
much as  the  testator  could  not  be  supposed  to  know  what  the 
balance  of  a  running  account  would  be,  or  whether  he  owed 
any  money  or  not,  he  could  not  intend  the  legacy  to  be  in 
satisfaction  of  a  debt  which  he  did  not  know  that  he  owed. 
But^  in  the  case  before  me,  the  debt  is  in  no  sense  a  debt 
upon  an  open  and  running  account  It  is  simply  this,  that 
the  young  lady  before  her  marriage  was  in  the  habit  of  plac- 
ing, from  time  to  time,  in  her  father's  (the  testator's)  hands 
certain  sums  of  money.  Her  father  made  no  advances  to 
her,  but  simply  paid  her  back,  from  time  to  time,  sums  on 
account  of  the  moneys  deposited.  In  such  a  course  of 
dealing,  it  could  never  happen  that  any  thing  would 
become  due  from  the  daughter  to  the  father.  In  that 
sense  there  was  no  open  or  running  account  between  them. 
He  simply  made  repayments,  and  the  transaction  could 
only  result  in  a  debt  to  the  daughter.  I  fear,  therefore, 
that  Rawlvna  v.  Powel  will  not  assist  the  Plaintiff. 

The  third  point  was,  that,  as  the  daughter  was  a  feme 
coverte,  the  debt,  although  originally  due  to  her,  being  in 
respect  of  moneys  paid  by  her  to  her  father  before  her 
marriage,  became  in  his  lifetime  and  before  the  date  of  the 
legacy  in  question  payable  to  her  husband;  whereas  the 
legacy,  although  not  in  terms  to  her  separate  use,  was  a 
l^acy  intended  for  the  daughter;  and  the  Court  would  not 
presume  such  a  legacy  to  have  been  intended  as  a  satis- 
faction of  the  husband's  claim.  I  should  have  been  very 
glad  to  follow  Baiilett  v.  GUlard,  treating  this  debt  as  a 


(a)  1  p.  Wms.  299. 
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debt  to  the  husband,  and  the  legacy  as  a  legacy  to  the 
wife;  but  here  the  legacy  is  payable  to  the  husband  in 
right  of  his  wife.  It  is  clearly  his,  unless  she  can  be 
entitled  by  virtue  of  her  eqidty  to  a  settlement;  and  here, 
unfortunately,  the  legacy  being  only  1002.,  no  such  equity 
exists. 

I  am  compelled,  therefore,  upon  the  authorities,  to  hold, 
though  with  great  reluctance,  that  there  is  nothing  to  take 
this  case  out  of  the  general  rule,  which  presumes  a  debt  to 
be  satisfied  by  a  larger  legacy  to  the  creditor. 

The  question,  therefore,  must  be  answered  in  the  afiirm- 
ative. 


MinuU 

JJtCTtC* 


Declare  that  the  debt  is  satisfied  by  the  legacy  of  100/.  men- 
tioned in  the  special  case. 


Jan.  iZrd, 
30M. 

Adminiitfu- 
iion — Credi- 
tori  SuU— 
Funds  in 
Court  ^Dittri- 
huHon  hy  Mis- 
take—Mori- 
goffee—Oredi' 
tort — Lictbi- 
Uty  to  refund 
— Pwrehaser 
paying  Money 
into  court — 
TitU  Deeds- 
Solicitor  and 
Client— CosU. 


TODD  V,  STUDHOLME 

In  the  year  1846,  Robert  Hodgson  filed  a  bill  on  behalf 
of  himself  and  all  other  creditors  of  John  Hodgson 
deceased,  against  Joseph  Hodgson  and  others,  praying  for 
the  administration  of  the  real  and  personal  estate  of  the 
deceased. 

The   cause  was  heard  by  Vice-Chancellor  Kindersley 
in  August,  1846,  and  the  common  administration  decree 


Where  a  fund,  paid  into  court  in  a  creditors'  suit,  ban  been  distribated  bj  mittake 
among  specialty  aud  simple  contract  creditors  to  the  exclosion  of  a  mortgagee,  Uiis  Court 
holds  such  creditors  liable  to  repay,  not  in  aolido  but  pro  raid;  and  no  mditor  will  be 
fixed  with  liability  in  respect  of  the  rateable  part  which  the  mortgagee  may  fail  to  reooTer 
from  a  creditor,  who,  since  sharing  in  the  fund,  has  become  insolvent,  or  cannot  now  be 
found. 

Pursuant  to  a  decree  in  a  creditors'  suit,  real  estate  was  sold,  and  the  purchase-money 
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was  made,  directing  a  sale  of  the  real  estate  of  the  deceased      ^  1867. 
and  payment  of  the  purchase-money  into  court,  in  the 
usual  form.    And  the  real  estate  was  sold  in  lots  accord- 
ingly.   

Statemeni. 

Fart  of  the  real  estate  of  the  deceased,  being  that  com- 
prised in  Lots  3,  4,  and  5,  was  subject  to  a  mortgage  by 
way  of  transfer  to  one  Robert  Todd  for  securing  10002.  and 
interest  The  mortgage  was  mentioned  in  the  conditions 
of  sale,  which,  also  stipulated  that  the  title  deeds  retained 
by  the  transferree  would  be  delivered  over  to  the  purchaser 
of  Lot  3. 

Todd  took  no  part  in  the  suit  or  in  the  sale  of  the 
property,  but  he  was  made  a  conveying  party  to  the  three 
deeds  of  conveyance  of  Lots  3,  4,  and  5,  in  consideration  of 
the  purchase-money  being  paid  into  court  Those  deeds 
were  brouglit  to  him  upon  his  death-bed  by  his  solicitor 

paid  into  Court.  In  consideration  of  suoh  payment,  a  mortgasee,  who  was  not  a  party  to 
the  suit,  but  "whose  mortgage  was  noticed  in  the  conditiona  of  sale,  executed  the  oonvey- 
BDce,  but  the  fund  was  distributed  among  the  other  creditors  Without  any  payment  being 
made  to  the  mortgagee. 

ffdd,  upon  bfll  filed  by  his  personal  representative,  that  the  latter  was  entitled  to 
recoyer,  as  follows : 

(1)  From  the  Defendants  who  had  been  paid  simple  contract  debts,  the  seyeral  sums 
paid  to  them,  the  total  amoant  of  such  sums  being  le&s  than  the  Plaintiff's  claim. 

(2)  From  the  only  specialty  creditor,  so  much  as  might  be  necessary  to  satisfy  what 
might  remain  due  to  the  Plaintiff  for  principal  moneys  and  interest,  after  deducting  the 
toUl  amount  of  the  moneys  paid  to  the  simple  contract  creditors,  whether  parties  to  this 
rait  or  not. 

(3)  And  from  the  solicitors  of  the  Plaintiff  in  the  creditors'  suit,  whateyer  might  be 
necesaary  to  make  good  any  deficiency  arising  by  reason  of  some  of  the  creditors  becoming 
inaolyent,  or  of  others  not  being  to  be  found,  or  the  like :  it  being  the  duty  of  such 
aolidtom  to  see  that  the  purchase  money  paid  into  court  was- properly  applied. 

Eeld,  also,  that  the  purchasers,  upon  payment  of  the  purchase  money  into  court»  had 
^acharged  the  only  condition  incumbent  upon  them,  and  were  relieved  finom  all  responsi- 
bility as  to  its  application.  But  the  purchaser  of  the  largest  lot,  having  idlowed  the  title 
deeds  to  remain  with  the  mortgagee,  the  bill,  as  against  him,  was  dismissed  without  costs. 

ffeld,  further,  that,  although,  under  the  eiroumstances,  the  mortgagee's  solicitor  was 
chargeable,  as  between  his  cUent  and  himself,  with  gross  negligence  m  not  placdng  a  stop 
order  on  the  fund  in  the  original  suit,  his  duties  were  dehors  that  suit,  in  which  the 
primary  duty  ky  with  the  solicitors  of  the  Plaintiff,  who  had  the  distribution  of  the  fond, 
and  that  in  this  suit  he  could  not  be  made  responsible. 

Prindplss  by  which  the  Court  is  guided  in  giving  directions  as  to  costs  in  a  suit  of  this 
naim. 
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John  TifftTiy  of  the  firm  otStudholme  ic  Tiffin,  who  was  ako 
concerned  for  the  purchasers,  and  were  executed  by  him 
within  a  few  hours  of  his  death. 

Todd  died  on  the  27th  of  June,  1851,  having  by  his  will 
apointed  his  widow  Mary  Todd  his  sole  executrix. 

The  cause  of  Hodgson  v.  Hodgson  came  on  to  be  heard 
on  further  directions  on  the  13th  of  March,  1 852 ;  and  in 
pursuance  of  an  order  therein  made  by  Vice-Chancellor 
Kindersley,  the  sum  of  1964{.  6^.  9(2.,  being  the  balance  of 
the  fimd  in  court  after  payment  of  costs,  was  distributed 
as  follows: — 1337i.  16«.  2d.  was  paid  to  the  Defendant 
StudhoVme,  as  the  personal  representative  of  Tiffin,  in  full 
discharge  of  a  bond  debt  secured  to  him  in  trust  for  other 
parties;  and  the  residue  was  apportioned  among  the  seyeral 
simple  contract  creditora 

This  distribution  took  place  without  any  payment  having 
been  made  on  account  of  the  principal  money  and  interest 
secured  to  Robert  Todd  by  his  mortgage. 

Mai^  Todd,  immediately  upon  discovering  what  had 
occurred,  addressed  a  circular  letter  to  the  simple  contract 
creditors,  calling  upon  them  for  repayment,  and  threatening 
proceedings  in  Chancery  in  the  event  of  their  refusaL  Some 
complied  and  paid  sums  to  a  small  amount,  but  others 
having  refused,  she  now  filed  her  bill  against  all  the 
creditors  who  had  so  refused  payment,  against  Studkclme 
as  the  partner  and  personal  representative  of  Robert 
Tijffin,  who  had  obtained  letters  of  administration  to 
his  estate  from  the  Consistory  Court  of  Carlisle,  against 
Robert  Hodgson,  the  Plaintiff  in  the  suit  of  Hodgson  v. 
Hodgson,  against  the  Messrs.  Gh^egg  who  had  acted  as 
solicitors  of  the  Plaintiff  in  that  suit,  and  against  the  pur- 
chasers of  Lots  3,  4,  and   5y  seeking  repayment  of  her 
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mortgage  money  and  interest  by  all  or  any  of  the  Defend-         1357. 
ants,  as  the  Court  might  think  her  entitled. 


Mr.  Rolt,  Q.  C,  and  Mr.  Bagshawe,  j\m,,  for  the  Plaintiff, 
contended  that  she  was  entitled  to  this  relief  against  all  the 
Defendants : — Against  Studholme  as  the  partner,  and  against 
him  and  Robert  Tiffin  as  the  personal  representatives  of 
John  Tiffin  deceased,  inasmuch  as  the  conduct  of  the  latter 
in  parting  with  the  deeds  of  conveyance  while  the  mortgage 
money  remained  unpaid,  and  in  allowing  the  order  for  the 
distribution  of  the  fund  in  Court  to  be  made  without  notice 
to  the  Plaintiff,  was  either  wilftilly  fraudulent,  or  so  grossly 
n^ligent  as  in  the  estimation  of  the  Court  to  amount  to 
fraud ;  and  as  regarded  Stvdhohne,  was  a  breach  of  the 
duty  owed  by  himself  and  his  partner  as  the  Plaintiff's 
solicitors.  Against  the  Oreggs,  inasmuch  as  their  conduct 
in  causing  the  funds  to  be  distributed  in  violation  of  the 
Plaintiff's  rights,  of  which  they  had  notice,  was  grossly 
negligent  and  a  breach  of  their  duty  as  oflScers  of  the  Court 
Ag^st  all  creditors  who  had  been  paid  out  of  the  fund  in 
courts  on  the  ground  that  the  Plaintiff  had  a  specific  lien  on 
the  fund,  which  gave  her  a  priority  to  all  their  claims.  And 
lastly,  against  the  purchasers,  inasmuch  as,  although  they  all 
had  notice  of  the  Plaintiff's  mortgage  from  the  conditions  of 
sale,  they  had  allowed  the  title  deeds  to  remain  in  the  Plain- 
tiff's possession;  and  two  of  them,  having  employed  iS^ud- 
holme  and  Tiffin  as  their  solicitors,  had  notice,  when  they 
took  their  conveyances  and  consented  to  the  distribution  of 
the  funds  in  court,  that  the  mortgage  debt  and  interest 
remained  unpaid. 

They  cited  EzaH  v.  Lister  (a)  to  shew  the  personal 
liability  of  solicitors  in  the  position  of  Messrs.  Gregg;  and 

Xa)  5  Beav.  585. 


AtyufMHU 
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1857.        Brydgea  v.  BramjUl  (a),  to  shew  that  this  extends  not  only 
to  those  who  wrongly  pay,  but  to  those  who  consent  to  such 


Todd 
Studholm..    wrong  payment. 


Afffmwiemt, 


Mr.  Daniel,  Q.  C,  and  Mr.  Osborne,  for  the  Defendants 
Studholme  and  Robert  Tiffin,  contended  that  the  first  act 
of  neglect  was  on  the  part  of  the  Messrs.  Oregg  as  solidton 
for  the  Plaintiff  in  Hodgson  v.  Hodgson,  in  obtaining  the 
order  on  further  directions  in  the  form  in  which  it  was 
obtained.  T^^n  had  a  right  to  assume,  that  what  was  done 
in  that  suit  was  rightfully  done.  And  if,  as  between  himself 
and  his  client,  he  was  chargeable  with  negligence  in  not 
getting  a  stop  order  or  other¥nse,  the  remedy  was  at  law, 
and  this  Court  had  no  jurisdiction  to  make  him  responsible: 
Frankland  v.  Lucas  (6). 


Mr.  Cai/ms,  Q.  C,  and  Mr.  Amphlett,  for  the  Messrs. 
Oregg,  relied  on  an  aflSdavit  by  which  those  Defendants 
denied  notice,  at  the  date  of  the  order  on  further  directions, 
that  the  mortgage  debt  remained  unpaid ;  and  contended, 
that  they  had  a  right  under  the  circumstances  to  presume 
that  it  had  been  paid,  if  not  out  of  the  purchase-money 
arising  from  the  sale,  out  of  some  other  source.  On  the 
other  hand.  Tiffin,  or  his  firm,  had  full  notice  that  the  fund 
was  about  to  be  distributed,  and  notice  to  them  was  notice 
to  the  Plaintiff.  It  was  not  Messrs.  Oregg' s  duty  to  act  as 
solicitors  not  only  for  the  Plaintiff  in  Hodgson  v.  Hodgson, 
but  for  the  Plaintiff  in  this  suit,  or  to  write  to  her  to 
inquire  whether  her  debt  had  been  paid,  and  whether  she 
was  satisfied  with  what  her  solicitor  was  doing  on  her 
behalf. 

In  Izard  v.  Lister  there  was  actual  or  constructive 
notice,  and  the  parties  fixed  with  liability  had  taken  active 


(a)  12  Sim.  369. 


(h)  4  Sim.  586. 
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stepSk  behind  the  backs  of  those  entitled,  to  obtain  pay- 
ment of  the  money.  Here  the  whole  mischief  had  arisen 
fix>ni  Tiffin's  misconduct 

At  any  rate,  if  the  Court  should  hold  the  Oregga  liable, 
it  will  give  them  liberty  to  enforce  the  decree  for  anything 
they  may  be  called  upon  to  pay,  and  may  pay,  in  respect  of 
what  is  due  from  creditors,  as  in  cases  of  principal  and 
surety.  This  is  necessary,  because  it  will  not  be  for  the 
interest  of  the  Plaintiff  to  enforce  it  beyond  a  certain 
extent 

Mr.  Faber  for  the  personal  representatives  of  Rowlands,' 
the  purchaser  of  Lot  4,  contended,  that,  on  payment  of  the 
money  into  court,  he  was  discharged  from  all  liability  in 
respect  of  its  application,  nor  could  he  be  held  responsible 
for  any  negligence  in  not  obtaining  possession  of  the  title 
deeds,  his  lot  being  one  of  the  smallest  to  which  those 
deeds  related.     And, 

On  behalf  of  another  Defendant,  Mary  Barwise,  a 
ample  contract  creditor,  he  consented  to  repay  the  amount 
she  had  received,  but  claimed  costs,  on  the  ground  ihat^  had 
the  decree  in  Hodgson  v.  Hodgson  been  re*heard,  she 
would  have  been  entitled  to  her  cost& 

Mr.  Eddis  for  the  parties  beneficially  interested  under 
the  bond : — 

The  Plaintiff's  right  is  not  against  the  creditors  who 
have  been  wrongly  paid,  but  against  her  own  solicitor;  and 
her  remedy  against  him  is  at  law. 

If  specialty  creditors  are  liable  at  all,  it  can  only  be  in  a 
secondary  d^ree,  and  their  liability  is  restricted  to  the 
amount  which  will   remain    after    deducting    from    the 
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PlaintifiTs  claim  not  only  all  sums  vhich  may  be  actually 
recovered  by  her  from  simple  contract  creditors,  but  all  sums 
which  have  been  paid  to  such  simple  contract  creditors, 
irrespective  of  the  question,  whether,  by  reason  of  the  in- 
solvency, which  the  bill  alleges,  of  some  of  such  creditors, 
or  by  reason  of  others  not  being  to  be  found,  the  Plaintiff 
may  fail  to  recover  what  has  been  so  paid  to  them. 

[He  cited  Jewon  v.  Grant  (a).] 

Mr.  Brodrick,  for  Joseph  Hodgson,  the  purchaser  of 
Lot  3,  and  Dixon,  the  purchaser  of  Lot  5,  relied  upon  the 
fact  of  the  money  having  been  paid  into  Court  as  relieving 
them  from  all  responsibility.  And  as  to  Joseph  Hodgson, 
who  had  employed  Messrs.  Studholme  <k  Tijffin  as  his 
solicitors,  he  cited  Kennedy  v.  Ore^n  (b)  to  shew  that 
although  notice  to  solicitors  may  be  presumptive  notice 
to  the  principal,  the  presumption  must  be  so  strong  that 
it  cannot  be  doubted;  and  there  could  be  no  presumption  of 
irregular  conduct  in  Tiffin  towards  his  client 

Mr.  Eolt,  Q.  G,  replied. 

Judgment  reserved. 


Jan.  20th. 
Judgment. 


The  Vice-Chancellor  Sir  W.  Page  Wood: — 

This  case  is  happily  one  of  rare  occurrence ;  and  that 
very  circumstance  gives  rise  to  the  principal  difficulty  of 
the  questions  it  involvea 


It  arises  thus.     The  Plaintiff  Mary  Todd  represents 
Robert  Todd,  who  was  entitled  to  a  sum  of  10002.  under  an 


(a)  3  Swans.  659. 


(6)  3  Mjr.  &  E.  699. 
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indenture  of  taransfer  of  mortgage  of  the  21  st  of  December,         3857. 
1843,  upon  certain  real  property,  which  was  sold  under  a 
decree  of  Vice-Chancellor  Kindersley,  made  in  the  cause  of 
Hodgson  v.  Hodgson. 


Judgment, 


Robert  Todd,  the  transferree  of  the  mortgage,  was  not  a 
party  to  that  suit,  nor  was  he  a  concurring  party  to  any  of 
the  previous  arrangements  as  to  the  sale ;  but  the  property 
was  sold  free  from  incumbrances ;  there  was  nothing  to 
specify  that  it  was  other  than  a  fee  simple  which  was  being 
sold;  and  notice  was  taken  of  the  mortgage  in  the  conditions 
of  sale,  tke  14th  condition  mentioning  the  transfer,  and 
the  18th  stipulating  that  the  deeds  held  by  the  transferree 
would  be  delivered  over  to  the  purchaser  of  Lot  3.  The 
property,  therefore,  must  be  taken  to  have  been  sold  free 
from  the  incumbrance ;  and  this,  of  course,  could  not  be 
effected  without  the  concurrence  of  Bxibert  Todd, 

Toddt  it  seems,  was  at  that  time  very  ill ;  but  he  expressed 
to  his  solicitor  Tiffin,  a  partner  in  the  firm  of  Studliolme 
A  Tiffin,  his  intention  to  be  put  to  no  expense  in  the 
matter;  that  he  would  not  go  in  and  claim  in  the  suit  of 
Hodgson  v.  Hodgson;  that  he  stood  upon  his  mortgage  as  a 
security  for  the  repayment  of  his  money,  and  would  do 
nothing  until  that  money  was  paid  Tiffin  acted  for  some 
of  the  purchasers — ^the  purchasers  of  Lots  3  and  4 — and 
seems  to  have  had  some  communication  with  the  Plaintiff 
in  Hodgson  v.  Hodgson,  and  on  his  behalf  he  applied  to 
Todd  to  concur  in  the  conveyance,  and  brought  him  the 
deeds  of  conveyance  to  execute.  Todd,  as  I  have  said,  was 
then  very  iU,  and  some  question  was  raised  as  to  his 
execution  of  the  deed ;  but  upon  the  evidence  I  must  take 
the  deed  to  have  been  executed  by  him. 

The  deed  purports  to  be  a  conveyance  to  the  purchasers 
ii  consideration  of  the  purchase-money  being  paid  into 
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court  It  was  handed  over  to  the  purchasers,  and  must  of 
course  have  been  so  handed  over  to  them  through  the 
instrumentality  of  the  Plaintiff  in  the  suit  of  Hodgson  v. 
Hodgson.  The  Plaintiff  in  that  suit  is  the  person  who 
made  the  sale,  that  is,  through  his  solicitors.  He  is  the 
person  who  was  obliged  to  complete  the  sale  on  the  part 
of  the  vendors,  and  he  obtained,  therefore^  for  his  ccn- 
venience,  from  Todd  a  conveyance  of  the  property,  Todd 
executing  that  conveyance  in  consideration  of  the  purchase- 
money  being  paid  into  court 

The  Plaintiff's  solicitors  must  be  taken  to  have  been 
aware  of  the  position  in  which  Todd  stood  with  reference 
to  that  conveyance.  The  money  being  paid  into  court 
with  the  concurrence  of  the  mortgagee,  they  must,  of 
course,  have  been  perfectly  aware  of  the  fact  of  there  being 
a  mortgage,  and  that  Todd  was  the  mortgagee.  They  must 
therefore,  have  been  aware  that  Todd  was  the  first  person  who 
had  an  interest  in  the  purchase-money.  There  was  nothing 
to  shew  that  he  had  been  paid  off.  It  was  suggested  in 
argument  that  they  might  have  imagined  Todd  to  have 
been  paid  off  by  some  other  means ;  but,  had  that  been  so, 
a  receipt  for  the  money  would  have  been  indorsed  on  the 
deed :  it  would  have  been  expressed  in  the  deed  that  his 
debt  was  satisfied,  and  it  would  not  have  been  expressed 
that  the  conveyance  was  made  in  consideration  of  the  pay- 
ment of  the  entire  purchase-money  into  court  Upon  this 
part  of  the  case,  therefore,  there  is  no  doubt  that  it  was 
the  duty  of  the  solicitors  of  the  Plaintiff  in  the  suit  of 
Hodgson  v.  Hodgson  to  see  that  Todd  received  out  of  the 
money  so  paid  into  court,  and  in  consideration  of  the  pay- 
ment of  which  into  court  he  had  executed  the  conveyance, 
the  full  amount  due  to  him  for  principal  and  interest  upon 
his  mortgaga 

With  this  part  of  the  transaction  the  Defendant  Stud-- 
hdUriM  appears   to  have  had   nothing  to  do ;    but  it  is 
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impossible  not  to  say  that  his  late  partner  Tiffin,  who        I8fi7. 
conducted  the  affikir  in  the  manner  I  have  described,  was         ip^pg 
guilty  of  gross  and  culpable  negligence  in  not  taking  care, —    ^      •• 
especially  considering  the   peculiar   circumstances  under 
which  he  appears  to  have  obtained  the  execution  of  the 
conveyance  by  Todd — ^to  put  a  stop  order  upon  the  fund- 
There  is  nothing  which  induces  me  to  say  that  he  was  not 
justified  in  obtaining  such  execution;  but  taking  into  con- 
sideration the  circumstance  that  Todd  died  within  eight 
and  forty  hours  after  he  had  executed  the  deed,  nothing 
could  be  clearer  than  Tiffin's  duty  to  put  a  stop  order  on 
the  fimd.    At  the  same  time,  I  do  not  think  that  Tiffin's  hav- 
ing neglected  this  duty  excuses  the  Plaintiff  in  the  suit  of 
Hodgson  v.  Hodgson.    When  I  say  the  Plaintiff,  it  is  really 
more  the  act  of  his  solicitors.     They  cannot  be  held  to  have 
been  excused  from  seeing  to  the  due  application  of  this  money, 
because  the  solicitors  of  the  party,  who  was  clearly  entitled 
to  be  paid  out  of  it  in  the  first  instance,  had  neglected  to 
put  a  stop  order  on  a  fund,  to  which  they  knew,  without 
any  stop  order,  the  mortgagee  to  be  entitled,  which  was  paid 
into  court  for  him,  and  in  consideration  of  the  payment  of 
which  into  court,  and  in  consideration  of  that  alone,  he  had 
concurred  in  the  conveyance. 

In  consequence  of  no  stop  order  having  been  put  upon  the 
fund,  and  in  consequence  of  the  'PlainiiS  Hodgson's  solicitors 
having  unfortimately  forgotten  or  failmg  to  observe  its  posi- 
tion, the  money  was  distributed,  by  the  order  of  Vice-Chan- 
ofUloT  Kvndersley  of  the]  3th  of  March,  1852,  after  paymentof 
costs^  among  the  various  creditors  of  the  testator  in  the  cause. 
The  amount  so  distributed  was  l,964i.  6s.  9d.,  which  appears 
to  have  been  distributed  thus : — 1 S371.  I6s.  2d.  was  paid  to 
the  Defendant  Studholme,  as  the  administrator  of  Tiffin,  in 
trust  for  other  parties  for  whom  Tijffin  was  trustee,  and  the 
rest  was  apportioned  among  simple  contract  creditors  in  the 
sums  mentioned  in  the  schedule  to  the  bill. 
VOL  III.  z  K.  J. 
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1867.  The  Plaintiff — there  appear  to  have  been  no  laches  on 

her  part — as  soon  as  she  discovered  what  had  happened, 
wrote  letters  to  several  creditors  claiming  to  have  this 
money  paid  back,  and  telling  them,  that  if  they  did  not  pay 
it  back  she  should  be  obliged  to  institute  proceedings  against 
them.    The  result  was,  that  certain  of  the  creditors  did  pay 
her  back  some  small  sums.     Others,  however,  did  not;  and 
she  has  now  filed  her  bill  against  the  several  creditors  who 
have  been  paid,  and  who  have  not  paid  back  what  they 
have  received,  to  call  back  what  they  have  so  received; 
against  the  several  purchasers  who  take  under  the  deeds  of 
conveyance  executed  by  Todd  in  the  manner  I  have  men- 
tioned; against  the  representatives  of  Tiffin;  against  the 
Plaintiff  in  the  suit  of  Hodgson  v.  Hodgson;  and  against 
the  Messrs.  Oregg — ^tho  solicitors  of  the  Plaintiff  in  that 
suit — asking  to  have  her  mortgage  money  and  interest  re- 
paid by  all  or  any  of  the  Defendants  as  the  Court  may 
think  her  entitled. 

One  thing,  as  I  stated  before  the  reply,  seems  to  me 
clear,  namely,  that  the  Plaintiff  has  a  right,  as  against  the 
several  creditors  who  have  been  paid,  to  be  repaid  her 
mortgage  debt  and  interest  out  of  the  moneys  which  those 
creditors  have  so  received.     This  Court  has  at  all  times  al- 
lowed a  creditor  whose  fund  has  been  distributed  in  his  ab- 
sence, notwithstanding  decided  laches  on  his  part  in  failing 
to  come  in  and  enforce  his  claim,  to  say  that  his  rights  have 
not  been  put  an  end  to,  and  that  he  has  a  right  to  proceed 
against  those  who  have  received  his  moneys,  and  to  obtain 
payment  of  his  debt  out  of  the  moneys  so  received  by  them, 
according  to  his  right  of  priority, — subject  to  the  question 
which  Mr.  Eddia  raised  in  his  argument,  and  which  must 
be  considered,  how  far  such  a  creditor  is  entitled  to  go 
against  the  several  parties  in  solido,  to  the  full  extent  of 
his  debt,  and  to  draw  back  the  whole  of  the  money  they 
have  received,  when  there  is  more  than  enough  to  pay  all, 
or  how  far  he  is  entitled,  where  any  of  such  parties  have 
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aince  become  insolvent,  to  charge  the  whole  of  his  claim 
upon  those  only  who  are  solvent,  on  the  ground  that  the 
fund  they  received  was  his  fond,  and  that  they  received  it 
with  notice  of  that  circumstance. 

On  this  part  of  the  case,  there  seemed,  certainly,  to  be 
some  diflSculty.  The  case  is  entirely  new  in  one  respect. 
It  is  not  exactly  the  case  of  a  creditor  hanging  back  under 
a  previous  decree,  and  afterwards  coming  in  and  claiming 
to  recover  his  money  against  the  several  parties  who  have 
been  previously  paid ;  but  the  fond  is  a  fund  which  was  in 
courts  and  belonged,  in  truth,  to  the  Plaintiff  in  the  first  in- 
stance. So  that  I  had,  at  first,  some  doubt  whether  I  was 
not  at  liberty  to  deal  with  the  several  creditors  who  have 
been  paid,  as  having  been  affected  with  notice  of  the  trust, 
which  undoubtedly  arose  from  the  circumstance  of  Robert 
Todd  having  joined  in  this  conveyance  in  order  to  obtain 
his  mortgage  debt  and  interest,  and  in  consideration  of  the 
purchase  money  being  paid  into  court,  and  to  say  that,  hav- 
mg  taken  the  money  with  notice  of  this  trust,  those  credi- 
tors must  be  held  severally  liable  in  solido  to  make  good 
the  full  amount  of  the  Plaintiff's  claim,  without  calling  up- 
on the  Plaintiff  to  deduct  from  the  amount  claimed  by  her, 
what  by  reason  of  the  insolvency  of  some,  or  the  absence  of 
others,  among  them,  she  may  eventually  be  unable  to 
recover. 

On  the  whole,  I  think  it  would  be  harsh  to  deal  with  the 

creditors  on  that  footing.     But  it  is  a  very  different  thing 

as  to  the  solicitors  of  the  Plaintiff  in  the  suit  of  Hodgson 

V.  Hodgson.     As  regards  the  creditors  who  came  in  under 

the  decree,  and  among  whom  the  fund  was  distributed,  they 

had  no  means  of  ascertaining  under  what  circumstances  the 

^nd  was  paid  into  court,  or  how  it  had  been  dealt  with. 

AH  they  had  to  look  to  was  the  decree  which  gave  them 

the  money.     That  left  them  liable  to  refund,  in  case  the 

Court  should  find  that  the  money  had  been  distributed  in 
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error ;  but  I  iLiiik  it  is  a  great  deal  too  much  to  say,  that  I 
can  fix  them  with  knowledge  of  the  trust  that  existed  in 
favour  of  Robert  Todd,  or  hold  them  answerable  in  any 
other  manner  than  in  the  common  case  where  a  fund  has 
been  distributed  and  a  creditor  comes  to  draw  it  back. 

That  common  case  is  settled  by  the  authority  of  the  de- 
cisions in  OUleepie  v.  Aleaccmder  (a),  and  Oreig  v.  Somer- 
vUle  (b),  which  establish,  that  where  a  creditor  comes,  after 
the  distribution  of  a  fund  under  the  decree  of  this  Courts 
and  files  his  bill  against  any  of  the  recipients  of  the  fund 
to  have  that  fund  restored,  he  can  only  recover  pro  rati 
against  them ;  and  that^  of  itself,  shews  that  the  Ck)uri  does 
not  regard  the  question  of  the  absence  of  persons  who  have 
participated  in  the  fund.  In  each  of  those  cases,  there  were 
such  persons  who  were  not  before  the  Court ;  but  the  Court 
allowed  the  Plaintiff  to  recover  against  those  persons  who 
were  before  it  not  the  full  amount  of  his  claim,  but  only 
pro  rata,  that  is,  an  amount  bearing  the  same  proportion  to 
his  entire  claim,  which  the  amount  distributed  among  the 
persons  before  the  Court  bore  to  the  entire  fund  so  distri- 
buted. In  the  first  of  the  cases,  OiUespie  v.  Alexarider, 
Lord  Eldong&Ye  a  written  judgment  after  he  had  resigned 
the  great  seal,  holding  that  this  was  the  proper  remedy. 
Of  course,  therefore,  he  must  have  held  it  to  be  immaterial 
whether  the  absent  recipients  were  solvent  or  insolvent,  be- 
cause he  only  held  each  of  those  who  were  before  the  Court 
liable  torecoupe  prorata  in  the  proportions  I  have  mentioned. 

If  that  be  so,  it  seems  to  me,  in  dealing  with  the  creditors 
in  the  first  instance,  that  the  Plaintiff  is  entitled  to  recover 
from  such  of  the  Defendants  as  are  simple  contract  credi- 
tors the  full  amount  they  have  received,  because,  as  re- 
gards simple  contract  creditors,  no  question  of  rateability 
can  arise,  the  whole  amount  received  by  them  being  re- 
quired for  payment  of  the  debts  of  a  superior  degree.  It  is 
only  as  regards  the  specialty  creditor  that  the  question  is 
{a)  3  Ru88. 130.  (6)  1  Buss.  &  Myl.  338. 
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one  of  any  importance.  And  it  follows,  from  what  Lord 
Eldon  held  in  OiUespie  v.  Alexander,  that  the  specialty 
creditor  is  entitled  to  say,  that>  before  calling  upon  him  to 
contribute,  the  Plaintiff  must  deduct  from  the  amount 
claimed  by  her,  not  only  so  much  as  she  may  actually  re- 
cover from  such  of  the  Defendants  as  are  simple  contract 
creditors,  but  the  whole  amount  which  has  been  distributed 
amongst  such  simple  contract  creditors,  irrespective  of  the 
question  whether  she  does  or  does  not  succeed  in  recover- 
ing from  them  the  amount  so  distributed.  And  that  all  to 
which  the  Plaintiff  can  call  upon  the  specialty  creditor  to 
contribute,  is  the  balance  after  making  that  deduction  from 
the  amoimt  of  her  claim. 

Such,  then,  being  the  Plaintiff's  rights  as  against  the  cre- 
ditors, there  may  be  some  balance  which,  after  she  has  been 
paid  all  that  she  is  entitled  to  be  paid  by  the  specialty  cre- 
ditor, she  may  fail  to  recover,  either  by  reason  of  some  of 
such  creditors  being  insolvent,  or  of  others  not  being  to  be 
found,  or  the  like ;  and  the  question  is,  who  ought  to  pay  that 
balance  or  deficiency.  It  seems  to  me  that  the  parties  I 
must  fix  with  this  liability  are  the  Messrs.  Oregg,  the  soli- 
citors of  the  Plaintiff  in  the  suit  of  Hodgson  v.  Hodgson. 
I  do  not  think  it  necessary  to  pursue  the  remedy  ftirther, 
and  therefore  I  abstain  from  doing  so ;  otherwise  it  might 
perhaps  have  been  necessary  to  fix  the  Plaintiff  Hodgson 
himself;  but  here  the  act  is  more  the  personal  act  of  his  so- 
hcitors :  Hodgson  himseK  is  fixed  as  a  simple  contract  cre- 
ditor, in  common  with  the  other  simple  contract  credi- 
tors. But  as  regards  the  actual  payment  of  the  money  out 
of  court,  I  must  hold  that  the  Messrs.  Oregg  did  it  with  a 
want  of  care,  which  (although  I  entirely  acquit  them  of  the 
slightest  suspicion  of  any  other  impropriety)  is  in  itself,  look- 
mg  to  the  responsibilities  incident  to  every  dealing  with  the 
funds  in  this  Court,  a  very  serious  matter.  They  have  not 
adverted  to  the  fact,  that  the  money  was  paid  into  court 
entirely  on  the  faith  that  the  mortgagee  was  to  be  paid  his 
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debt,  and  that  it  was  entirely  on  the  faith  of  sach  payment 
that  he  joined  in  the  conveyance.  They  have  taken  on 
themselves  to  see  the  fund  distributed,  regardless  of  these 
facts;  and  whatever  loss  the  Plaintiff  may  sustain,  whether 
by  the  insolvency  of  the  parties  or  otherwise,  it  is  for  Messrs. 
Oregg  to  make  good  that  loss. 


There  remain  the  purchasers  of  this  property,  against 
whom  the  Plaintiff  attempted  to  assert  a  right  to  relief    It 
appeared  to  me,  upon  the  argument,  that  no  such  right 
could  be  established,  and  I  am  still  of  that  opinion.     They 
have  done  all  that  they  could  do.     They  had  a  conveyance 
purporting  to  be  made  in  consideration  of  the  money  being 
paid  into  court.     When  their  money  was  so  paid  into  court^ 
they  had  done  their  duty,  the  only  condition  incumbent  up- 
on them  was  discharged,  and  they  were  thenceforward  re- 
lieved from  all  responsibility  as  to  the  application  of  tlie 
fund.  With  regard  to  their  subsequent  consent  to  its  being 
paid  out  of  court,  there  was  no  reason  why  they  should  not 
consent,  except  the  circumstance  of  their  having  neglected 
to  ask  for  the  title  deeds.     With  that  exception,  their  oon- 
duct  was  quite  right ;  in  every  respect  they  had  done  all 
that  they  could  be  called  upon  to  do.    There  was  some  little 
negligence  on  their  part  in  not  demanding  the  title  deeds, 
which  if  they  had  done,  probably  all  the  parties  to  this  suit 
might  have  been  in  a  better  position.     But  I  do  not  think 
it  necessary  to  say,  and  I  certainly  could  not  say  without 
further  inquiiy,  that  this  claim  is  to  be  established  as  a  lien 
on  the  property  in  their  hands,  in  consequence  of  any  sup- 
posed negligence  on  their  part  in  not  insisting  on  having 
the  deeds.     The  Plaintiff's  remedy  is  already  ample ;  and 
therefore,  as  regards  the  purchasers,  I  think  the  right  order 
will  be,  to  dismiss  the  bill  without  costs  against  them,  the 
Plaintiff  undertaking  to  give  up  the  deeds  to  them.     If  she 
does  not  do  that,  I  ought  to  make  her  pay  the  costs. 


Mr.  Faber. — My  clients,  the  personal  representatives  of 
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Rtywlands,  who  was  the  purchaser  of  a  small  lot,  have  a 
covenant  from  the  purchaser  of  the  larger  lot  for  the  pro- 
duction of  the  title  deeda 

The  Vicb-Chancellor. — In  that  case  they  are  in  no  de-     Judgment. 
fault     I  must  dismiss  them  with  costs  ;  and  those  costs,  I 
think,  cannot  be  recovered  by  the  Plaintiflf  against  any  of 
the  Defendants,  because  those  purchasers  are  brought  here 
unnecessarily. 

With  regard  to  the  other  purchasers,  the  purchasers  of  lots 
3  and  5,  they  actually  entered  into  a  covenant  for  the  produc- 
tion of  the  deeds :  I  think  I  give  them  a  benefit  rather  than 
otherwise,  if  the  Plaintiff  delivers  to  them  the  deeds. 
Therefore  I  dismiss  the  bill  against  them  without  costa 

There  remains  the  question  as  to  the  costs  of  the  suit 
And  firsts  as  regards  the  position  of  Tiffi/a'e  representatives, 
I  should  be  glad  if  I  thought  anything  allowed  me  so  to 
deal  with  the  case  as  to  make  them  answerable  for  what  has 
occurred.  But  I  do  not  see  how  that  can  be  done  in  this 
causa  What  Tifm  did  was  not  in  the  execution  of  any 
duty  in  the  suit  of  Hodgson  v.  Hodgson,  but  entirely 
dehors  that  cause ;  and  though,  as  I  said  before,  there 
was  very  gross  negligence  on  his  part,  which  has  probably 
been  the  cause  of  all  the  difficulty  into  which  these  parties 
have  been  brought,  the  primary  duty  in  the  cause  of  Hodg- 
9on  V.  Hodgson  was  thrown  on  the  Oreggs,  the  solicitors  of 
the  Plaintiff  in  that  suit  If  any  loss  had  accrued  to  Todd's 
representatives,  I  need  hardly  say,  they  would  have  had  a 
very  clear  remedy — ^not  in  this  Courts  but  at  law — against 
Tiffin's  representatives  for  his  negligence.  Studholme 
remains  here  as  administrator  of  Tiffin  in  his  capacity  of 
specialty  creditor,  and  as  none  of  the  creditors  can  have  costs, 
Studkoim^,  of  course,  can  have  nona  Robert  Tiffin,  who 
apparently  is  only  here  as  having  taken  administration 
to  the  deceased  out  of  the  Court  of  Co/rUsUy  and  may  now 
be  dismissed,  will  also  have  no  costs.     I  cannot  give  costs 
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1607.        to  the  representative  of  a  person  who  has  conducted  himself 
in  the  manner  I  have  described. 

Next  comes  the  question  as  to  the  payment  of  costs, 
whether  the  creditors  should  pay  costs  jointly  with  the 
Oregga,  or  whether  the  Gregga  alone  should  pay.  As  be- 
tween the  Oreggs  and  the  creditors,  of  course  the  payment 
of  costs  would  properly  fall  on  the  Oreggs.  They  were  the 
persons  who  distributed  the  fund.  The  creditors  simply 
took  what  the  Court  gave  them.  They  had  little  or  no 
opportunity,  as  it  seems  to  me,  of  seeing  how  the  money 
arose  which  was  so  distributed  among  them.  There  can  be 
no  doubt,  therefore,  that  Messrs.  Oregga  would,  in  the  first 
instance,  be  liable  to  pay  these  costa  My  hesitation  was 
only  as  to  whether  the  creditors  should  not  be  made  to  pay 
costs  in  respect  of  this  circumstance,  that  they  all  had  a 
circular  letter  from  the  Plaintifif,  calling  upon  them  to  re- 
pay this  money,  and,  had  they  chosen  to  repay  it,  might  have 
avoided  the  necessity  of  being  brought  here  in  this  suit 
But^  on  the  other  hand,  it  is  perhaps  rather  too  much  to 
say,  that  persons  receiving  money  from  the  hand  of  the 
Court,  that  money  being  distributed  under  the  order  of  the 
Court,  are  to  be  fixed  with  costs,  without  having  had  any 
sufficient  means  of  informing  themselves  of  the  exact  merits 
of  the  case.  If  no  one  else  were  at  hand  to  pay  costs,  it 
might  be  said,  that^  rather  than  allow  the  Plaintiff  to  lose 
his  rights,  the  Court  would  leave  the  creditors  to  abide  the 
result,  notwithstanding  the  obvious  hardship  of  the  case,  it 
being  through  no  actual  default  on  their  part  that  the  money 
came  into  their  hands.  But  seeing  that  there  are  the  means 
of  recompensing  the  Plaintiff,  in  throwing  the  costs,  as  they 
must  be  thrown,  on  the  Oregga,  I  think  that  justice  will  be 
done,  if,  without  making  any  of  the  creditors  liable  to  costs, 
I  direct  the  balance  to  be  made  up  by  the  Oregga,  and  the 
costs  of  the  suit  to  be  paid  by  them,  excepting  the  costs  to 
be  paid  to  Mr.  Faber'a  clients,  the  purchasers  of  lot  4, 
which,  sus  I  have  already  said,  must  be  paid  by  the  Plaintiff 
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DflCLiLBB  ihatthe  Plaintiff  as  the  personal  representative  of  Robert 
Todd,  the  mortgagee  in  the  pleadings  mentioned,  is  entitled,  in  re- 
spect of  the  mortgage  debt  of  1000^.,  secured  to  her  testator  by  the 
indenture  of  the  21st  of  Dec,  1843,  in  the  bill  mentioned,  to  recover 
from  the  Defendants  [here  foUow  the  names  of  aU  the  Defendants 
who  had  been  paid  simple  contract  debts]  the  several  sums  paid  to 
them  under  the  decree  or  deccretal  order  of  the  13th  of  March, 
1858,  made  by  Vice-chancellor  Kindersley  in  the  suit  of  Hodgson  v. 
Hodgson,  in  part  satisfaction  of  the  said  mortgage  debt. 

And  that  she  is  also  entitled  to  recover  back  from  the  Defendant 
Stwiholme,  as  the  administrator  of  John  Tiffin,  deceased,  so  much  of 
the  sum  of  1337^.  16«.  ^d.,  paid  to  hin\  as  such  administrator  in  re- 
spect of  a  specialty  debt  of  John  Hodgson,  deceased,  the  testator  in  the 
cause  of  Hodgson  v.  Hodgson,  as  may  be  necessary  to  satisfy  what 
may  be  due  for  principal  moneys  and  interest  in  respect  of  the  said 
mortgage  debt,  after  deducting  the  total  amount  of  the  moneys  paid 
to  the  said  other  Defendants,  the  simple  contract  creditors  of  the 
said  testator  John  Hodgson,  and  to  the  other  simple  contract  cre- 
ditors not  parties  to  this  suit,  imder  the  said  decree  in  Hodgson  v. 
Eodgson, 

Declare,  that  the  Defendants,  the  Oreggs,  are  liable  to  make  good 
any  deficiency  which  may  arise  in  payment  to  the  Plaintiff  of  the 
full  amount  of  principal  and  interest  secured  by  the  said  mortgage, 
afier  deducting  the  several  sxmis  which  she  is  hereinbefore  declared 
to  be  entitled  to  recover  back  from  the  Defendants  in  this  suit,  and 
the  sums  of  money  already  received  back  by  the  Plaintiff  from  any 
creditors  not  parties  to  this  suit. 

Dismiss  the  bill  with  costs  against  the  Defendants,  the  representa- 
tives of  Rowlands,  the  purchaser  of  lot  4 ;  and  without  costs 
against  the  Defendants,  the  other  purchasers. 

Take  an  account  of  what  is  due  to  the  Plaintiff  and  of  what  is 
payable  by  the  respective  Defendants,  on  the  footing  of  the  above 
declaration. 

Tax  Plaintiff's  costs  of  the  suit,  and  direct  payment  by  the  Greggs 
of  such  costs. 


1867. 


Ikerse. 


The  Defendants,  the  Qrtggs,  to  be  at  liberty  to  enforce  this  decree 
in  respect  of  any  costs  they  may  be  called  upon  to  pay  and  may  pay 
on  account  of  the  deficiency  in  the  moneys  recovered  by  the  Plaintiff 

Liberty  to  all  parties  to  apply  in  Chambers  in  respect  of  enforcing 
the  payment  by  the  several  Defendants  of  the  moneys  hereby 
directed  to  be  paid  by  them. 
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Statute  of  Li- 
mUati^M — 
Zd>iW,i,c. 
27,«.26— "C7<m. 
ceaUdFrau^ 
^Mental  In- 
capacity — 
— Comprtmite* 


To  proTe  that 
a  fraud  was 
concealed 
within  the 
meaning  of 
the  26th 
section  of 
the  Statute  of 
Limitations  (8 
&4W.4,c.27), 
which  enacts 
that  the  right 
of  a  person  to 
recover  land 
of  which  he 
has  been  de- 
prived by  a 
concealed 
fraud,  shall 
first  accrue 
at  and  not  be- 
fore the  time 
at  which  such 
fr«ud  should 


MANBY  V.  BEWICKE. 

X  HE  facts  of  this  case  aod  the  evidence  in  support  of 
them  were  very  voluminous. 

The  following  short  summary  is  mainly  abstracted  from 
the  judgment  of  the  Vice-Chancellor,  and  is  only  intended 
to  explain  the  legal  points  which  arose  in  the  casa 


Alady  of  the  name  of  Dorothy  Windsor  died  in  the  year 
1757,  at  the  age  of  eighty-four  or  eighty-five  years.  At  her 
death  she  was  seised  in  fee  of  the  estate  which  was  in  ques- 
tion in  this  cause.  This  estate  was  about  3000  acres  in  ex- 
tent»  and  was  situated  in  the  nighbourhoodof  ireti;oa^2«,  and 
was  stated  to  contain  mines  of  coal,  and  to  be  consequently 
of  considerable  value.  Dorothy  Wvadsor  seems  to  have 
outlived  all  her  near  relations,  unless  Stote  Mamhy  was 
one.  He  afterwards  claimed  to  be  the  grandson  of  An/a, 
who  was  the  daughter  of  Cuthhert  Stote;  which  Cuthhert 
was  the  brother  of  Sir  Richard  Stote,  the  &ther  of  Mrs. 
Windsor.  On  her  death  no  one  came  forward  to  claim 
the  property  for  a  time.  Then  Lord  Wvndsor  applied  to 
or  might  with  the  Crown,  and  obtained  the  appointment  of  a  receiver  for 

reasonable  di-  ^^ 

ligence  be  dis-  the  Urown. 
covered,  it  is 

not  sufficient  to  show  that  he  was  in  such  an  imbecile  or  uncultivated  condition  of 
mind  that  it  was  scarcely  possible,  though  the  alleged  fraud  was  by  an  open  act»  that  he 
should  have  discovered  the  fraud,  if  the  condition  of  his  mind  was  not  that  of  aetaal 
Itmacy;  for  the  Court  cannot  possibly  estimate  for  this  purpose  the  chance  which  the 
state  of  mind  and  education  of  a  man  may  afford  of  his  making  such  discovery,  and  ii^ 
therefore,  compelled  to  assume  that  every  one  not  actually  a  lunatic  is  competent  to  judge 
of  and  to  obtain  advice  concerning  his  rights,  and  to  assert  them  if  neoesaaiy. 

Therefore,  a  suit  cannot  be  maintained  to  set  ande  a  oompromise  of  an  action  to  reeover 
large  estates  made  eighty  years  before,  upon  the  ground  that  the  compromise  was  a  fraud 
upon  the  plaintiff  in  the  action,  and  that  he  was  a  man  of  such  duU  intellect,  that»  though 
cognisant  of  all  the  facts,  it  was  necessarily  a  concealed  fraud  as  to  him. 

Anj  man  who  is  not  a  lunatic  must  be  oonsidered  competent  to  agree  to  a  compromise 
of  litigation  in  which  he  is  engaged,  the  ciroumstanoes  under  which  the  oompromise  wu 
made  not  being  such  as  to  afford  evidence  of  fraud. 
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Id  consequence,  probably,  of  the  mineral  wealth  of  the 
property,  claims  were  then  asserted  by  various  lords  of 
manors  to  the  copyhold  parts,  by  way  of  escheat,  and  they 
appear  to  have  taken  active  steps  to  assert  their  rights. 
Among  others,  and  the  most  persevering,  was  Sir  Walter 
BlacketL  The  other  lords  seem  to  have  withdrawn  from  the 
contest;  but  Sir  Walter  Bladkett  procured  attornments  from 
the  tenants  upon  giving  them  an  indemnity  for  paying  the 
rents  to  him.  Subsequently,  two  gentlemen,  named  respeo- 
tively  Calverley  Bewicke  and  Daniel  Oraater,  claimed  the 
property,  as  heirs  of  Dorothy  Windsor  through  a  remote 
ancestor.  They  came  to  an  arrangement,  that,  as  one  or  the 
other  of  them  might  be  the  heir,  they  would  have  no  contest 
between  themselves,  but  would  take  the  property  in  equal 
8haie&  Having  done  this,  they  communicated  with  Sir 
Walter  JBlackett;  and  it  appeared  from  the  recitals  in  a 
bond  which  was  given  by  Beivicke  and  Craeter,  and  was 
put  in  evidence  in  this  suit,  that  they  had  satisfied  Sir 
Walter  Blackett  that  their  position  was  such  that  he  could 
not  venture  to  contest  it  with  them,  and  he  gave  up  to 
them  such  possession  as  he  had  obtained  by  attornment  of 
the  tenants,  upon  their  arranging  with  the  tenants,  and 
entering  into  an  indenmity,  which  released  him  in  effect 
from  the  indemnity  he  had  previously  given. 


1867. 


In  this  manner,  about  the  year  1758,  Bewicke  and  Crae- 
ter  obtained  quiet  possession  of  the  property;  and  from 
1758  down  to  1780,  no  claimant  asserted  his  right  except 
two  persons,  Richard  and  Robert  his  son,  who  took  up  his 
other's  claim  after  his  death,  but  this  claim  failed  altogether. 
In  1780,  however,  an  action  of  ejectment  was  commenced,  to 
recover  the  property,  by  State  Mamhy  already  mentioned, 
who  was  a  very  poor  man  He  was  bom  in  1717,  and  lived  at 
Lo%Uk  in  Lincolnshire,  He  was  utterly  illiterate,  tmable 
even  to  write.    His  daim  was  founded  upon  an  allegation 
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1867.  ^  that  he  was  the  grandson  o{Anm,  the  daughter  of  CvthbeH 
State.  He  alleged  that  Ann  State  intermarried  with  one 
William  Mamby,  a  miller,  about  the  year  1682.  At  the 
time  of  the  ejectment  being  brought,  in  1780,  Ann  had 
been  long  dead.  She  died  in  1741,  about  thirty- nine  years 
before,  and  Dorothy  Windsor  had  then  been  dead  twenty- 
three  years.  State  Ma/nby  must  therefore  have  been  about 
twenty-three  years  of  age  when  Ann  died. 

At  this  trial,  evidence  was  adduced  to  shew  that  8M/t 
Manby  was,  from  the  age  of  ten  years,  which  would  be 
firom  the  year  1727,  mentally  incapacitatBd  by  an  injury 
received  from  the  kick  of  a  horse.  But  two  old  witnesses, 
one  105  and  another  101  years  of  age,  who  were  not 
examined  on  that  occasion,  now  deposed  in  this  suit^  that 
this  accident  occurred  much  later,  namely,  between  1760 
and  1770,  instead  of  1727.  The  juiy,  however,  it  would 
seem,  were  not  convinced  at  that  time  of  the  insanity  of 
State  Manby,  for,  although  these  facts  were  given  in  evi- 
dence, the  claimant  in  that  action  failed. 

Two  real  actions  were  then  brought.  One  was  brought 
to  recover  the  ''  Coach  and  Six,''  a  small  public-house  in 
Newcastte,  part  of  the  property;  the  other  was  for  the 
bulk  of  the  estates.  Mr.  Harvey,  an  attorney  in  practice 
in  the  city  of  Newcastle  and  living  there,  was  the  attorney 
for  the  Plaintiff /S^ito^  Manby.  The  actions  came  on  for 
trial,  and  first  the  action  as  to  the  public-house,  the  "  Coach 
and  Six,"  was  tried.  The  great  question  in  the  case  was, 
whether  or  not  State  Manby  was  descended  from  Ann,  the 
daughter  of  Cuthbert  State  ;  and  from  a  part  of  the  answer 
in  this  suit  which  was  read  for  the  Plaintiff,  it  appeared 
that  the  evidence  given  on  the  trial  of  the  ejectment  was 
this: — Numerous  witnesses  were  called  to  shew  that  Ann 
State,  who  had  died  thirty-nine  years  before,  had  averred 


SUUemeni, 


CASES  IN  CHANCERY.  845 

from  time  to  time  that  she  was  the  niece  of  Sir  Riduird  1857. 
StoUy  and  that  she  had  eloped  at  the  age  of  fifteen  with 
a  miller  or  a  baker,  William  Marihy,  and  that  she  after- 
wards married  one  Cooker  a  butcher.  There  was  some  evi- 
dence given  to  shew  that  she  had  asserted  that  the  Plain- 
tiff j8b>to  Mariby,  as  her  grandson,  would  come  in  as  the 
genuine  descendant  of  Edward  Stole;  and  this,  so  far  as 
DOW  appeared,  was  all  the  evidence  then  given  to  prove  the 
relationship  of  StoU  Mariby  to  Cuthhert  Stote.  It  did  not 
appear  that  there  was  any  documentary  or  other  evidence 
to  corroborate  these  statements  of  Ann,  that  she  was  the 
niece  of  Sir  Richard  Stote,  or  that  she  had  married  TTiZ- 
Ham  Manby, 

It  was  a  remarkable  circumstance,  that  in  this  suit  there 
was  put  in  evidence  a  certificate  of  a  marriage  between  two 
persons  named  respectively  Ann  Stole  and  William 
Mariby,  a  miller.  This  marriage,  according  to  the  certificate, 
took  place  at  a  period  at  which  Ann  Stole  would  be  of  the 
age  not  of  fifteen,  but  of  eighteen  years ;  and  the  certificate 
apparently  had  not  been  discovered  at  the  time  of  that 
trial  Upon  that  trial,  however,  the  jury  of  the  town 
found  a  verdict  for  the  Plaintiff. 

The  other  real  action  then  came  on  to  be  tried  before  a 
jury  of  the  county ;  and  being  before  the  Courts  and  the  jury 
being  sworn,  an  agreement  for  compromise  was  come  to 
between  the  Plaintiff  and  Defendants  in  open  court  This 
agreement  was  made  by  an  order  of  the  Court  as  follows: — 
"  It  is  ordered,  by  the  consent  of  the  said  parties  and  their 
attorneys,  that  the  last  juror  of  the  jury  empannelled  and 
sworn  in  this  cause  should  be  withdrawn  firom  the  panel; 
and  by  the  like  consent  and  by  the  consent  of  William 
Manby,  eldest  son  of  the  said  Stole  Manby,  the  demand- 
ant, who  being  present  here  in  Court  agrees  to  become 
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1857.  a  party  to  this  order: — It  is  agreed  and  ordered,  that 
Calverley  Bevricke  and  Daniel  Craeter,  esquires,  the  said 
tenants,  shall  pay  unto  Mr.  Thomas  Harvey,  the  attorney 
for  the  said  Stote  Manby,  the  sum  of  1,5002.;  and  that 
the  said  Stote  Mariby  and  his  son  shall  convey  and 
join  in  conveying  all  and  singular  the  premises  in  question 
in  this  cause,  and  also  in  question  in  the  cause  between  the 
said  parties  tried  at  the  present  Assizes,  held  at  NewcadU- 
upon-Tyne  in  and  for  the  said  town  and  county  of  the 
same  town,  by  fine,  recoveiy,  or  otherwise,  at  tbe  expense 
of  the  said  tenants  or  their  heirs,  as  their  counsel  and  the 
counsel  on  the  part  of  the  demandant  shall  require,  to,  for, 
and  upon  such  uses,  trusts,  intents,  and  purposes  as  the  said 
tenants  or  their  heirs  and  the  said  counsel  on  each  side 
shaQ  reasonably  advise  and  require,  and  that  the  money 
shall  be  paid  and  the  conveyances  executed  within  six 
months ;  and  upon  his  and  their  so  doing,  the  said  tenants  or 
their  heirs  shall  also  secure,  out  of  the  said  estates  or  a 
competent  part  thereof,  or  out  of  some  other  lands  or 
hereditaments  in  which  the  said  tenants  have  a  clear  estate 
in  fee  simple,  a  clear  yearly  rentcharge  or  sum  of  3002.  a 
year,  free  and  clear  of  all  the  taxes,  parliamentary  or 
otherwise,  and  all  deductions  and  de&lcations,  to  be  paid 
quarterly  at  the  four  usual  feasts,  with  proper  powers  of 
entry  and  distress,  and  powers  to  raise  the  same,  in  case  of 
de£Biult  of  payment,  by  sale  or  mortgage,  unto  the  said  St(^e 
Ma/riby,  his  heirs  and  assigns,  for  ever,  by  such  conveyances 
and  assurances,  at  the  expense  of  the  said  tenants,  as  he 
the  said  Stote  Ma/nhy,  his  heirs  and  assigns,  or  his  or  their 
counsel  shall  reasonably  advise  and  require."  Then  it 
stated  when  the  first  payment  was  to  be  made.  "It  is 
also  agreed  and  ordered,  that  Th4yma8  Davenport,  esq., 
shall  be  the  coimsel  to  advise  on  the  part  of  the  demandant, 
and  that  John  Wilson,  esq.,  shall  be  the  counsel  to  advise 
on  the  part  of  tbe  tenants;  and  it  is  also  ordered,  that  the 
said  Mr.  Harvey  shall  give  such  release  and  discharge  to 
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the  said  State  Manhy  for  all  demands  and  charges  as  the  1867. 
said  counsel  shall  advise;  and  the  said  Mr.  Harvey  shall 
convej  the  witnesses  home  at  his  own  expense,  and  free  the 
said  State  Manby  from  all  other  charges  and  expenses  in 
aojwise  respecting  this  and  the  said  other  cause  or  any 
former  suit  on  account  of  the  premises  in  question.  It  is 
further  agreed  by  the  said  demandant  and  his  said  son, 
that  they  will,  within  twelve  months  after  the  said  money 
paid,  make  such  further  conveyances  as  the  above  ooimsel 
shaU  reasonably  advise  and  direct;  and  it  is  further  ordered, 
that  mutual  general  releases  shall  be  executed  between  the 
demandant  and  tenants."  And  all  parties  were  to  perform 
this  order,  and  the  order  was  to  "  be  made  a  rule  of  His 
Majesty's  Court  of  Common  Pleas  if  t^e  justices  of  the 
same  Court  shoidd  so  please." 

After  this,  Bewicke  and  Craster,  through  Heron  their 
attorney,  tendered  to  the  parties  the  money  payable  under 
the  agreement;  but  they  would  not  accept  it  But  Harvey, 
on  behalf  of  State  Ma/nbyy  gave  notice  of  motion  for  a  rule 
to  set  aside  the  compromise.  This,  however,  was  not  pro- 
ceeded with,  and  the  order  was  made  a  rule  of  Court 
Bemcke  and  Craeter  then  moved  for  an  attachment  to 
enforce  the  order,  and  by  this  step  matters  were  brought 
to  a  conclusion.  And  two  years  after  the  compromise, 
namely,  in  1783, ,  deeds  were  executed  consistent  with 
the  agreement  By  these  deeds,  State  Mamhy  conveyed  by 
lease  and  release  all  his  interest  in  the  property  to  Bewicke 
and  Oraster;  and  Calverley  Bewicke  granted  the  annuity  of 
3002.  by  way  of  charge  on  his  moiety;  and  there  was  a 
recital  in  the  deed  shewing  that  the  reason  for  that  was,  that 
Oraster'e  moiety  had  become  settled  so  as  to  create  some 
difficulty  in  having  the  charge  made  upon  it  The  arrears 
of  the  annuity  up  to  that  time,  amounting  to  625Z.,  were  ex- 
piBssed  upon  the  £Ace  of  the  deed  to  be  paid  over  to  State 
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Manby.  The  words  "  five  hundred  "  were  written  upon  an 
erasure  not  attested.  One  of  these  instruments  retained 
its  old  date  of  1782.  In  another  the  date  was  1783,  the 
"  3  "  being  on  an  erasure.  That  being  discovered  in  1786, 
upon  the  occasion  of  a  mortgage  of  the  property  being 
made,  the  whole  process  was  repeated,  and  all  the  deeds 
were  re-executed. 

In  1783,  another  deed  was  executed,  by  which  Harvey 
obtained  from  his  client^  8ix>te  Mcmby,  a  grant  of  one- 
third  of  the  whole  annuity  of  300Z.  for  his  own  benefit 
By  another  deed  of  the  same  date,  Stole  Manhy  assigned 
over,  and  apportioned  amongst  his  family,  the  remaining 
2002.  a  year,  in  such  proportions  as  to  leave  himself  only 
20Z.  a  year,  giving  to  his  eldest  son,  WiUiaTn  Mcunby,  who 
was  a  party  to  the  compromise,  IQOl.  a  year,  and  other  parts 
of  the  annuity  to  his  daughters.    Bewicke  and  Craster 
were  not  parties  to  this  deed,  nor  did  it  appear  that  they 
knew  of  it  until  some  time  afterwards,  when  letters  were 
written  to  them  concerning  the  payment  of  the  annuity  by 
several  of  these  persons  claiming  under  this  deed.     A 
barrister,  named  Christopher  Fawcett,  who  had  advised 
Bewicke  and  Craster  on  one  stage  of  the  case,  was  a  formal 
party  to  this  latter  deed,  but  he  did  not  execute  the  deed. 
The  first  of  the  letters  to  Bewicke  and  Craster,  from  the 
assigns  of  the  annuity,  requested  that  the  whole  3002.  might 
be  paid  to  somebody  at  Louth.     A  subsequent  letter,  from 
the  same  parties,  was  proved,  in  which  they  requested  that 
the  lOOL  might  be  paid  to  Mr.  Thomas  Harvey  of  Ifetu^ 
casUe,  and  the  other  2002.  remitted.    Then  a  letter  from 
Harvey  was  produced,  in  which  he  complained  that  the  re- 
mittances were  not  made  to  him  direct;  and  a  further  cor- 
respondence, to  which  Bewicke  and  Crosier  were  parties,  in 
which  they  say  they  must  put  it  into  the  hands  of  their 
solicitor,  Mr.  Pea/raon,  who  would  pay  any  body  he  migrht 
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thmk  entitled*  but  that  they  looked  to  the  direction  of  those      ^  1857. 
other  persons,  who  had  the  grant  of  300{.  a  year.    The 
negotiation,  however,  ended  by  the  annuity  being  paid  to 
Harvey. 

It  appeared,  ih&i,  in  1783,  after  the  compromise,  Stole 
Manby  married  again,  his  former  wife,  the  mother  of  WUr 
liam  Mavhy,  having  died.  In  1785  he  made  his  will,  and 
thereby  he  disposed  of  the  20Z.  annuity  remaining  to  him 
amoDg  various  persons,  not  including  his  son  WiUicmi.  He 
died  on  the  31st  of  August,  1790,  leaving  WiUiami  Manby 
his  only  son. 

WiUian  Manby  intermarried  with  the  Plaintiff's  mother 
in  1790.  The  bill  stated,  in  terms  mentioned  in  the  judg- 
ment, that,  from  his  childhood,  he  was  dull  of  understanding ; 
and  that  subsequently  to  his  marriage,  but  before  the  death 
of  his  &ther,  he  became  utterly  imbecile,  and  continued  to 
be  so  until  his  own  death,  which  occurred  on  the  Ist  of  Fe- 
bruary, 1809. 

He  left  two  children,  namely,  Richard  Stole  Mavhy ,  his 
eldest  son,  then  an  infant  of  the  age  of  eleven  years,  and 
the  Plaintiff  WiUiam  Stole  Manby,  then  three  years  old. 
Richard  Stole  Maaiby  died  intestate,  and  unmarried,  about 
four  months  after  he  attained  twenty-ona  Evidence  was 
given  to  shew,  that^  for  some  time  previous  to  his  death,  he 
was  in  a  state  of  mental  incapacity,  produced  or  aggravated 
by  his  drunken  habita 

The  Plaintiff  filed  the  bill  in  this  suit  claiming  to  be  heir 
of  Dorothy  Windsor,  and  to  be  entitled  to  the  estates  by 
descent  from  her,  and  praying  that  the  compromise  and  the 
proceedings- consequent  thereon  might  be  set  aside. 

The  Defendants  claimed  as  volunteers  under  Bewicke  and 
Craster  who  were  parties  to  the  compromise. 

VOL  III.  A  A  K.  J. 


\ 
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1857.  Mr.  iJoft,  Q.C.,  Mr.  WiJlcock,  Q.C.,  Mr.  ITarren,  Q.  C., 

and  Mr.Zocadb  Wetib,  for  the  Plaintiff: 

The  tiUe  of  the  Plaintiff's  ancestor  to  these  estates  was 
Ar^meiu.     admitted  by  the  transaction  in  1783;  and,  tiierefore,  he  has 
no  occasion  now  to  prove  that  he  is  the  heir-at-law  of  Dorth 
thy  Windsor. 

But  if  he  is  now  called  upon  to  prove  his  pedigree  it  is 
conclusively  established  by  the  evidence  in  this  suit. 

The  Plaintiff  has  been  kept  out  of  possession  of  the  estates 
by  the  Defendants  and  their  predecessors  in  title,  by  means 
of  a  fraud  committed  upon  the  ancestor  of  the  Plaintiff;  and 
that  fittud  could  not  have  been  discovered  sooner  by  the 
Plaintiff  or  those  through  whom  he  claims,  by  reason  of 
the  state  of  mind  of  the  persons  on  whom  the  fraud  was 
practised. 

The  exception  in  the  26th  section  of  the  Statute  of  limit- 
ations, 3  &  4  Will.  4,  c.  27,  in  cases  of  concealed  fraud,  ap- 
plies to  the  case  where  a  person  has  obtained  a  conveyance 
of  property  from  a  person  of  unsoimd  mind:  Lewis  v.  Tho- 
7na8(a),  Price  v.  BerrvngtonQ>).  Time  does  not  b^;into 
run  against  a  person  defrauded  imtil  the  discovery  of  the 
fraud:  BUdr  v.  Bromley {c).  The  onus  of  proving  that  the 
transaction  was  a  fair  one  lies  upon  the  Defendants:  Charter 
V.  Trevdyanid),  Earl  of  Chesterfidd  v.  Janaaen^e),  Bow- 
en  V.  Evans  (f),  The  Earl  of  Ddoravae  v.  Brovme(g),  Hall 
V.  W(vrren(h),  Frank  v.  Mavn/uHiring(i),  Bridgman  v. 
Oreen{k).  As  to  the  question  of  identity  arising  in  the 
pedigree:  Smith  v.  E[enderson(t),  SeweU  v.  Evan8{m).  If 


(a)  3  Hare,  26. 
(6)  3  Ma.  &  G.  486. 
(o)  2  Ph.  354. 

(d)  11  CI.  &  F.  714. 

(e)  2  Yes.  sen.  125. 
(/)  2H.L.  0.257. 


(g)  3  B.  0.  C.  633. 
(A)  9  Yee.  005. 
(0  2Beav.ll5. 
(k)  2  Yes.  BCD.  627. 
(I)  9M.&W.798. 
(m)  4  Q.  B.  626. 
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there  is  any  doubt  upon  any  of  the  facts  the  Plaintiff  is  en-        i867. 
titled  to  have  an  issue  sent  to  be  tried  at  law. 


Makbt 

Bbwioki. 


The  Attamey-Oeneral  (SiriJ.  Bethdt),  Mr.  Cahma,  Q.C., 
and  Mr.  ToUer,  for  the  Defendants,  were  not  heard.  Atffumeiu, 

The  Beveral  points  taken  upon  the  particular  facts  of  the 
case  are  noticed  in  the  judgment 


VlCB^HANCELLOR  SiB  W.  PaGIE  WoOD  :—  Jwdgwuni. 

Kr.  Attorney,  I  think  I  ought  not  to  call  upon  you  in 
tUacasa 

It  appears  to  me  that  the  Plaintiff  has  entirely  fedled  to 
establish  either  of  the  two  propositions,  which  are  abso- 
Ititely  essential  for  maintaining  his  claim.  I  think,  that 
he  has  fiEdled  to  prove  that  any  fraud  was  committed  by  the 
two  persons  whose  descendants  you  now  represent;  and  I 
think,  even  if  I  could  infer,  which  I  conceive  myself  in  no 
way  at  liberty  to  infer,  from  the  evidence  before  me,  that 
any  such  fraud  as  has  been  alleged  had  been  practised 
by  these  persons  upon  State  Mcmby  in  1781,  there  is 
nothing  proved  that  could  induce  me  to  say  that  such  fraud 
as  is  allied  was  in  any  sense  a  concealed  fraud  within  the 
meaning  of  the  26th  section  of  the  Statute  of  limitations, 
which  has  been  reUed  on  by  the  Plaintiff  in  this  case. 

The  principles  that  have  been  referred  to  in  the  argu- 
ment for  the  Plaintiff  are  so  trite,  that  they  scarcely  require 
any  iUustration.  At  the  same  time,  no  one  can  be  dissatis- 
fied at  hearing  cited  from  the  decisions  of  judges  who  have 
presided  in  these  Courts  with  a  higher  power  and  authority 
than  that  which  I  possess,  and  in  language  which  I  do  not 
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profess  to  imitate,  those  principles  of  justice  and  of  equity 
^^|(7nby  which  must  guide  the  decision  of  this  Court  in  all  cases  in 
Bewiokf      'which  fraud  is  sought  to  be  established  against  Defendants. 


Judgment. 


The  Legislature  has,  in  this  as  in  every  civilised  country 
that  has  ever  existed,  thought  fit  to  prescribe  certain  limita- 
tions of  time  after  which  persons  may  suppose  themselves 
to  be  in  peaceable  possession  of  their  property,  and  capable 
of  transmitting  the  estates  of  which  they  are  in  possession, 
without  any  apprehension  of  the  title  being  impugned  by 
litigation  in  respect  of  transactions  which  occurred  at  a 
distant  period,  when  evidence  in  support  of  their  own  title 
may  be  most  diflScult  to  obtain.  In  our  own  country,  those 
periods  of  limitation  have  varied  from  time  to  time.  It  has 
been  thought  right,  that^  where  property  has  been  transferred 
by  certain  public  modes  of  disposition,  a  very  short  period 
should  be  limited  within  which  the  title  may  be  impeached, 
as  in  the  case  of  the  Statutes  of  Fines.  Other  periods,  of 
greater  or  less  duration,  have  from  time  to  time  been  fixed, 
within  which,  in  ordinary  cases,  the  rights  of  persons  out  of 
possession  must  be  established,  if  at  all  And  in  the  parti- 
cular case  now  before  me,  by  the  law  as  it  stood  in  the  year 
1780,  when  the  first  attempt  to  establish  a  right  to  this 
property  was  made  by  a  person  claiming  as  a  descendant  of 
Cuthbert  Stote,  it  was  impossible  for  a  claimant  who  had 
been  out  of  possession  for  upwards  of  twenty  years  to  assert 
his  right  by  the  ordinary  action  of  ejectment;  but  it  was 
necessary  for  him  to  have  recourse  to  a  more  difficult  and 
expensive  process,  namely,  a  writ  of  cousinage,  which  was 
one  of  the  forms  of  real  actiona  A  person  out  of  possession 
was  allowed  to  bring  that  action  at  any  time  within  fifty 
years  after  his  right  accrued,  a  period  of  extreme  remote- 
ness, and  calculated,  in  many  instances,  to  work  great  in- 
justice to  those  in  possession.  Since  that  time,  the  Legis- 
lature has  thought  that  the  time  for  asserting  such  rights 
ought  to  be  abridged ;  and  if  the  case  bad  now  to  be  tried, 
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the  original  claimant,  Stote  Maniy,  would  not  have  any 
mode  of  obtaining  relief,  unless  he  could  bring  himself  with- 
in some  of  the  exceptions  of  the  more  recent  statutef  3  &  4 
Will  4t,  c.  27,  such,  for  instance,  as  that  sought  to  be  esta- 
blished in  1780,  on  the  ground  of  lunacy.  However,  in  •*^^"*«w. 
1780,  he  had  a  clear  right  to  assert  his  title  by  writ  of  cou- 
sinaga 

This  case  has  been  opened  before  me  as  if  the  &ct8  were, 
that  two  individuals,  having  no  connection  whatever  with 
the  deceased  owner,  but  finding  an  estate  vacant,  had  in- 
truded themselves  into  possession  of  it,  and  had  thus  made 
themselves  masters  of  a  property  to  which  they  were  per- 
fectly aware  they  could  maintain  no  title  whatever.  But 
the  &ct8  of  the  case  seem  to  be  these  : 

[His  Honour  then  stated  the  facts  as  above  given.     In 
stating  the  facts  of  the  case,  his  Honour  observed  that 
one  argument  for  the  Plaintiff  had  been,  that  the  arrange- 
ment which  Bewicke  and  Graeter  had  made  to  divide  the 
property  between  themselves,  afforded  evidence  that  they 
were  awa;re  they  were  taking  possession  of  that  to  which 
they  had  no  title.     But  his  Honour  said,  that  the  circum- 
stance that  two  persons,  who  believed  that  one  or  other  of 
them  could  make  a  good  title  to  property  which  each  claim- 
ed adversely  to  the  other,  especially  where  tfce  dispute  be- 
tween them  was  upon  a  question  of  pedigree,  should  come 
to  an  arrangement  to  divide  the  property  between  them,  in- 
stead of  wasting  money  in  litigation,  was  not  so  imcommon 
as  that  such  a  transaction  must  necessarily  be  assumed  to 
be  wrong  or  firaudulent 

His  Honour  said,  that  he  was  surprised  at  the  stress  which 
the  Plaintiff's  counsel  had  laid  upon  the  fact  that  Stote 
Mamhy  had  recovered  a  verdict  in  the  real  action  concern- 
ing the  inn  at  Newcastle.    Of  course,  it  was  a  circumstance 
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in  the  Plaintiff's  £Bkvour;  but  the  question  was,  whether  the 
oompiomise  was  fraudulent  at  the  time  it  was  mada    The 
issueiat  the  trial  of  that  action  was  upon  a  question  of  pedi- 
gree, which  depended  entirely  on  evidence  of  the  dedaratioDB 
of  deceased  persons.    The  Court  was  continually  in  the 
habit  of  observing  upon  the  extreme  danger  of  such  testi- 
mony;  and  although,  from  the  necessity  of  the  case,  it  was 
admitted,  it  was  never  allowed  to  go  to  a  jury  without  com- 
ment and  caution  by  the  judge  as  to  the  way  in  which  such 
evidence  was  to  be  sifted.    Its  value  depended,  very  materi- 
ally, upon  the  memory  of  the  witnesses;  and  therefore  at 
this  trial  it  was  a  most^material  circumstance  that  the  de- 
clarations, of  which  evidence  was  given,  were  alleged  to  have 
been  made  some  thirty-nine  years  before ;  and  although  one 
jury  might  find  a  verdict  for  the  Plaintiff  upon  such  testi- 
mony, it  was  by  no  means  improbable  that  another  juiy 
would  come  to  a  totally  different  conclusion.    Therefore,  to 
say  that  Stole  Mamby  was  a  victor  who  had  gained  the 
whole  of  his  cause,  and  was  about  to  recover  all  the  estates, 
because  the  Newcastle  jury  had  given  a  verdict  in  his  &votiz 
with  respect  to  the  "  Coach-Andnsix,''  was  an  imwarrantaUe 
assumption.    After  that  verdict,  the  case  must  have  been 
very  doubtful    Bewicke  and  Craster,  on  the  one  hand, 
might  have  been  sufficiently  alarmed  by  it,  to  be  willing  to 
enter  into  terms,  and  to  make  a  considerable  sacrifice,  in 
order  to  avo\d  the  risk  of  losing  the  whole  estate ;  but  on 
the  other  hand,  Stole  Maviy's  attorney  must  have  felt  thai 
his  client's  case  was  so  infirm  that  he  might  fSedrly  consider 
it  not  worth  while  to  insist  on  the  second  trial,  which  might 
leave  him  in  possession  of  the  *'  Coach-and-six,''  but  deprive 
him  of  any  other  benefit  from  the  estates. 


With  respect  to  the  compromise,  his  Honour  said,  that  it 
was  extremely  difficult  to  argue  that  it  was  fraudulent ;  be- 
cause it  was  made  in  open  Court  when  the  second  cause  was 
coming  on  to  be  tried,  and  the  jury  had  actually  been  sworn, 
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which  was  a  material  drcumstanoa    It  was  impossible  that        1857 
at  such  a  time  there  should  have  been  any  such  secret  tam- 
pering with  State  Maniy's  attorney  as  had  been  alleged, 
and  without  proof  of  which  the  present  Plaintiff  could  not 
possibly  succeed ;  because  the  counsel  of  the  parties  must 
have  been  present  in  Courts  for  a  juror  was  withdrawn.    It 
was  suggested  in  argument^  that  the  counsel  might  have 
been  themselves  misled  by  fraudulent  instructions;  that 
Stole  Momh^s  attorney  might  have  told  his  counsel  that 
the  evidence  was  not  sufficient,  knowing  himself  that  it 
was;  but  ail  depended  upon  the  assumption  that  he  had 
such  knowledge :  and  his  Honour  observed,  that  it  appeared 
to  be  clear  that  he  could  not  have  such  knowledge ;  but  that 
be  had  a  case  which  was  extremely  difficult  to  support;  and 
the  natural  and  proper  presumption  was,  that  he  thought 
the  time  was  come  at  which  a  beneficial  compromise  might 
be  made  for  his  client 

Then  it  waB  said,  that  the  compromise  itself  was,  upon 
the  fSM»  of  it»  so  monstrous,  and  the  compensation  for  the 
relinquishment  o{  State  Mamby'e  claim  was  so  inadequate, 
that  it  shocked  the  consdenca  That  proceeded  upon  the 
assumption  that  there  was  no  doubt  about  the  right  after 
the  first  verdict  It  was  argued,  that^  after  that  verdict. 
State  MamJby  ought  to  have  had  at  least  half  the  property, 
because  the  chances  of  success  in  the  second  trial  should  be 
considered  as  equal  But  his  Honour  said,  that  he  had  no 
means  of  judging  of  this.  And  this  question  arose  upon 
this  part  of  the  case :  if  Harvey  was  inclined  to  defiraud  his 
client^  and  had  so  good  a  chance  of  success^  why  should  he 
sell  that  chance  for  so  little,  for  he  only  took  15002.  to  cover 
the  whole  of  his  costs.  On  the  face  of  the  order  of  Court 
made  upon  the  compromise,  there  was  nothing  bearing  the 
slightest  appearance  of  fraud  or  contrivance.  Considering 
that  the  1 5002^  was  to  cover  the  costs  of  the  real  action,  and 
also  of  the  ejectment  which  had  been  previously  tried ;  and 
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in  the  Plaintiff's  favour;  but  the  que.  ,  be  principally 
compromise  was  fraudulent  at  tl^/  ppeared  from  the 
issueiat  the  trial  of  that  action  '  ^y  or  thirty  witnesseB 

gree,  which  depended  entirely  ''  to  the  declarationB  of 

of  deceased  persons.    The/  gree,  beside  the  witnesses 

habit  of  observing  upon  .  the  question  of  insanity,  it 

mony ;  and  although,  ^         .ce  that  the  payment  of  1600L 
admitted,  it  was  nev^        i  expenses,  when  he  had  secured 
ment  and  caution  >       ^,  was  so  extravagant  that  it  must 
evidence  was  to  b      ^e  of  fraud.     There  was  some  evidence 
ally,  upon  the      arveffs  bills  of  costs  against /Stote  Mavhy 
this  trial  it     jutl066{b  £eti^ic^  and  Cro^^  were  paying, 
clarations,     ioOOL,  a  perpetual  annuity  of  300L,  which 
been  ma^'^^n  be  worth   6000{.  or  7000{. ;  and  there  was 
jury  or  ,on  the  face  of  the  transaction  to  enable  the  Court 
mon*  j^  or  to  suspect  that  it  was  anything  but  a  bon&  fide 
wo  ^^igement^  as  far  as  Bevncke  and  Craster  were  concerned, 
r  ^e  dispute  between  them  and  Stote  Manby.     Indeed,  if 
Ly  bad  been  contriving  a  fraud,  it  was  not  likely  that 
^ey  would  put  upon  the  face  of  the  agreement  that  15001. 
was  to  be  paid  to  the  attorney,  or  should  agree  to  charge 
the  estates  with  3001.  a-year,  which  would,  keep  up  the  con- 
nection between  the  estate  and  the  claimants,  and  give 
notice  of  the  whole  transaction  to  every  one  who  might  be- 
come entitled  to  the  annuity.     With  respect  to  the  subse- 
quent transactions,  his  Honour  observed,  that  there  was  not^ 
even  now  that  full  discovery  had  been  obtained  in  this  suit^ 
the  slightest  evidence  that  Bewicke  or  Crosier,  or  their 
successors,  ever  knew  of  the  certificate  now  produced  as 
evidence  of  the  marriage  otAnn  Stote  and  William  Ma/nby, 
or  of  her  having  had  any  issue.. 

Then  the  refrisal  of  the  parties  to  accept  the  annuity  in 
the  first  instance  had  been  relied  on,  and  it  had  been  aigued 
that  this  should  have  made  Bewicke  and  Graster  a¥rare  that 
some  fraud  had  been  perpetrated;  but  it  was  by  no  means 


\ 

\ 

> 

'%. 

^ 

>*. 

■^-"^ 

* 

V 

H^ASES  IN  CHANCERY. 

\j¥ho  had  settled  a  litigation  by  com- 

^^4iss&ti8fied  with  the  arrangement 

N^rapt  to  re-adjust  the  matter. 

N|sures  in  the  deeds,  executed        

ise,  which  occurred  in  the  date       "*v"»*^' 
J  arrears  of  the  annuity ;  both  of 
,d  by  the  lapse  of  time  between  the 
.<^ution  of  these  deed& 


observation  made  was,  that  Stole  Ma/nhy  did 
jly  release  his  rights,  but  conveyed  the  estates  to 
vcke  and  Crcuter  by  lease  and  release,  which  it  was  said 
•fas  an  admission  of  his  title;  but  this  is  the  universal 
pniciice  in  all  such  compromises.   The  usual  course  is,  that 
the  compromise  is  recited,  and  the  party  conveys  in  pursu- 
ance of  it^  so  as  to  pass  whatever  interest  he  may  have,  if 
any;  and  no  one  ever  dreams  that  this  is  any  admission  of 
the  rights  of  the  conveying  party. 

If  there  had  been  any  fraud,  another  opportunity  of 
teconsidering  the  matter  was  aiSbrded  to  the  Plaintifif's  an- 
cestois  in  1786,  when,  in  consequence  of  a  mistake  '}$.  the 
date,  they  were  called  upon  to  execute  fresh  deeds  of  con- 
veyance to  Bewicke  and  Craster. 

As  to  the  argument  founded  yipon  Harvey's  obtaildng 
lOOi.  a-year,  part  of  the  annuity,  from  his  client^  in  1783, 
^^  was  open  to  considerable  observation  as  to  Harvey's 
sbare  in  the  matter.  However,  even  if  Bewicke  and  Craster 
were  aware  of  it,  it  would  not  be  a  ground  for  presuming 
that  the  compromise  was  fraudulent;  but  there  was  no  evi- 
dence that  they  knew  anything  of  the  matter,  except  that 
at  a  later  period  their  agent  paid  to  Harvey  one-third  of 
the  annuity. 

His  Honour  remarked,  that  there  was  nothing  to  con- 
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nect  jBetenefee  and  Orader  in  any  manner  with  the  subse- 
quent dealings  with  the  annuity  by  which  the  remaining 
2002w  a-year  was  apportioned  between  StoU  Mcmby  and 
other  members  of  his  fJEunily ;  and  he  then  continued  — ] 

Then  there  remains  the  point  on  which  much  stress  has 
been  laid,  namely,  the  dealing  of  Bewidce  and  Crouter  with 
Stote  Mamby  and  his  son  WHUom,  Mamhy,  both  of  them 
being,  it  is  said,  incompetent  to  manage  their  afiaiis— in 
other  words,  being  lunatics — or,  if  not  actual  lunatics,  in 
such  a  state  of  mind  that  Bewicke  and  Orcuter  must  have 
known  that  they  were  incompetent  to  manage  their  affiurs. 
Now,  how  is  any  knowledge  of  this  £bm^  brought  home  to 
Bewicke  and  Cragter  t    I  think  there  is  some  ground  for 
the  supposition,  that  they  were  aware  that  it  had  been 
asserted  that  Stote  Mcmby  was  incompetent  to  manage  his 
afiairs,  from  the  circumstance  that  WiUicum  Mcmby  was 
made  to  join  in  the  agreement  for  compromise.    This  was 
not  a  very  remarkable  or  uncommon  thing  in  a  transaction 
of  that  kind,  he  being  the  next  heir  to  the  property.    Pro- 
bably, however,  there  was  some  slight  evidence  to  shew 
thera  might  be  such  a  weakness  of  mind  on  the  pari  of 
Stote  Mcmby,  as  to  render  it  di£Gicult  to  deal  with  him  alona 
It  is  impossible  to  assume  more  than  that.    I  have  heard 
none  of  the  Defendants'  evidence,  and  there  is  a  good 
deal  to  be  said  against  the  assumption  that  Bewicke 
and  Cluster  had  any  knowledge  of  the  kind.    What  they 
did  know  was,  that  it  had  been  asserted  that  he  had  been 
of  weak  mind  from,  the  kick  of  a  horse  from  the  time  he 
was  ten  years  of  age — which  is  manifestly  untrue,  because 
the  evidence  now  before  me  is,  that  he  did  not  receive  that 
kick  till  he  must  have  been  at  least  forty — and  they  knew 
that  there  was  an  allegation  of  insanity,  which  had  fikiled. 
It  was  recited  in  the  order  made  at  the  trial,  that  WUUam 
Mcmby  was  there  in  Court ;  and  how  is  it  to  be  assumed 
that  he  was  not,  at  this  remote  period,  when  it  may  be 
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difficult  to  prove  that  he  was  there  by  any 'other  evidence. 
I  must  take  that  recital  to  be  true  until  it  is  disproved, 
which  has  not  been  dona  It  is  possible,  that  joining  the 
son  in  the  agreement  in  this  way  might  have  excited  sus^ 
picioD,  if  Stote  Mcmby  was  a  person  with  whom  it  was  diffi- 
cult to  enter  into  the  arrangement  alone.  Even  if  it  were 
80,  is  the  proposition  maintainable,  that,  whenever  a  suit  is 
instituted  on  behalf  of  a  person  who  is  certainly  not  lunatic 
but  of  weak  mind,  employing  an  attorney  in  order  to  recover 
a  kige  property,  the  Defendants  are  utterly  incapable 
of  treating  with  such  a  person  for  a  compromise  of  the 
fitigation.  In  this  case,  there  was  no  time  to  be  lost  One 
trial  was  over,  the  jury  were  sworn  in  the  next»  and  the 
Defendants  were  desirous  to  make  the  best  arrangement 
they  could  between  themselves  and  Ma/nby  to  bring  the 
matter  to  a  conclusion.  They  seem  to  have  said,  and  sup- 
posing that  they  knew  Stole  Ma/nby  to  be  not  of  strong 
mind,  what  better  course  could  they  take  than  to  sayf 
"Here  is  his  eldest  son  in  Court  who  concurs  in  this 
arrangement^  and  thinks  it  beneficial  for  his  father;  and  we 
are  willing  to  compromise  the  litigation,  and  we  engage  to  do 
80  upon  having  the  concurrence  both  of  Stote  Ma/nby  and 
Wmiiam,  Manby  his  soil'"  With  respect  to  the  mental 
condition  of  Stote  Ma/nby ^  it  must  be  remembered,  that  he 
married  again  in  1 783,  which  was  after  this  transaction.  Of 
course,  if  he  was  at  all  times  incompetent  to  contract  mar- 
riage, the  Plaintiff's  case  must  fail  altogether,  because  he 
claims  as  issue  of  Stote  Mamby.  Then  the  next  thing  we 
find  is,  that,  in  1785,  Stote  Mamby  made  a  will.  I  am  not 
only,  therefore,  asked  to  charge  the  memory  of  Mr.  Heron, 
the  solicitor  ofBewicke  and  Craster,  and  Messra  Bewicke 
and  GroMer  themselves,and  'hix.  Harvey,  the  solicitor  of  Stote 
Mafihy,  with  what  has  been  called  in  the  argument  an  appal- 
ling fraud ;  but  I  am  asked,  also,  to  hold  guilty  of  the  like 
fraud  those  who  prepared  the  will  of  this  notorious  lunatic, 
for  such  he  is  represented  to  have  been  in  the  latter  part  of 
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his  life  by  the  evidence  of  the  witnesses  for  the  Flamtiff  m  this 
suit,  notwithstanding  that  it  was  a  will  under  which  his  pro- 
perty was  enjoyed  ever  afterwards,  by  which  he  derived  the 
perpetual  annuity  of  20t  a- year,  which  was  worth  something 
to  a  person  in  his  situation  of  life,  and  although  by  this  will 
he  disinherited  his  son  William,  who  had  got  the  annuity  of 
1  OOi.  a-year,  and  disposed  of  his  property  in  favour  of  other 
persons,  who  appear  to  have  enjoyed  it  under  the  devise  to 
them ;  and  although  this  will  appears  to  have  been  pxx>- 
perly  attested  by  three  witnesses,  I  am  asked  now  to  declare, 
that  the  person  who  prepared  this  will,  and  the  persons 
also,  who  attested  it,  were  guilty  of  the  abominable  fraad 
and  gross  immorality  of  preparing  and  attesting  the  will  of 
a  drivelling  idiots  for  that  is  the  state  in  which  the  evidence 
now  represents  him  to  have  been.    Nothing  is  brought 
home  to  the  knowledge  of  Bewicke  and  Craster,  except  that 
at  the  previous  trial  there  was  an  allegation  of  the  lunacy 
of  Stote  Mcmby,  which  fadled ;  and  at  the  pending  trial, 
when  the  question  of  lunacy  would  not  be  in  issue  at  all, 
they  seem  to  have  concurred  with  Stote  Mavhy  and  his  son 
in  a  compromise  of  the  matter.    Then  it  is  said,  that  in  this 
state  of  things,  if  Stote  Manby  himself  had  been  alive,  he 
would  have  been  able  to  set  aside  this  arrangement    It  is 
just  possible,  if  he  had  been  proved  to  be  in  such  a  state 
of  idiotcy  as  to  be  unfit  to  contract,  that  the  arrangement 
might  have  been  set  aside  as  fraudulent     Of  course,  if  he 
was  incompetent  to  act,  the  deed  must  be  void ;  and  if  this 
deed  had  been  avoided  by  the  Court,  the  whole  matter 
would  have  been  remitted  to  the  agreement;  and  then  there 
would  have  been  a  difficult  question  whether  or  not  Stote 
Manby  might  set  aside  that  agreement  (I  am  now  pur- 
suing a  number  of  phantoms  rather  than  questions  really 
arising  in  the  case),  and  a  reference  might  have  been  directed 
to  inquire  whether  or  not  that  agreement  was  beneficial  to 
Stote  Mamby,  and  I  am  not  clear  what  the  result  of  that 
might  have  been.    That  is  the  utmost  that  could  have  been 
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done;  and  it  does  not  at  all  touch  the  question  of  fraud 
which  I  am  now  considering.  But,  that  the  agreement  can 
be  set  aside  at  this  distance  of  time  is  a  proposition  impos- 
sible to  sustain,  if  the  fraud  be  not  clearly  proved.  I  have 
8^d  all  that  it  appears  to  me  necessary  to  say,  with  reference 
to  SoU  Mcmby,  with  the  exception  that  he  appears  to  have 
been  a  marksman.  Bewicke  and  Craster  do  not  appear  to 
have  known  anything  of  him,  except  that  he  was  a  man  in 
veiy  humble  life,  who  had  been  brought  forward  to  make 
the  chum,  and  that,  perhaps,  might  be  one  of  the  reasons 
that  made  them  think  the  claim  could  not  be  sustained. 

As  the  counsel  for  the  Plaintiff  have  observed,  the  story  of 
inn  Stote  eloping  with  a  baker,  having  relations  moving 
in  such  a  very  different  class  of  society,  and  that  circum- 
stance having  been  so  long  kept  secret  frx)m  all  the  family, 
is  more  like  romance  than  reality.  But  it  does  not  ap- 
pear to  me,  if  Stote  Manby  himself  were  now  alive,  if  he 
had  lived  to  the  patriarchal  age  which  the  two  witnesses 
seem  to  have  attained,  and  if  he  were  now  asking  for  an 
inquiry  from  the  Court,  that  more  could  have  been  done, 
than  to  inquire  simply  whether  or  not  the  compromise  was 
for  his  benefit  There  is  nothing,  as  it  seems  to  me,  to 
warrant  the  supposition  that  he  was  incapable  of  consenting 
to  a  compromise,  without  first  having  a  commission  of 
lunacy  issued  against  him.  To  come  to  such  a  conclusion 
as  that)  instead  of  protecting  rights,  would  be  destructive  of 
the  best  interests  of  parties  who  may  be  engaged  in  litiga- 
tion, and  may  be  willing  to  escape  from  it  by  coming  to 
such  an  arrangement  as  I  have  described. 

Then  comes  the  question  as  to  William  Manby,  and 
there  is  not,  from  the  beginning  to  the  end  of  the  Plaintiff's 
case,  the  slightest  intimation  of  knowledge  on  the  part  of 
Bdoicke  and  Craster  that  he  was  a  person  insane,  or  of  a 
doabtfiil  state  of  mind.  The  manner  in  which  this  part  of 
the  case  ia  put  is  very  remarkable.     WiUiam  Mard>y  was 
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1857.        thiriy-four  years  old  at  the  date  of  the  compromise,  and  he 
lived  for  twenty-nine  years  afterwarda.     It  is  through  that 
WHJUiam,  Mavby  that  the  Plaintiff  now  daims.    Now  the 
Fhuntiff  in  the  seventh  paragraph  of  lus  bill  tells  ns,  that 
William,  MiMiJbyyrdA  in  this  condition:  ''from  his  childhood 
he  was  dull  of  understanding.    The  said  TFiUiom  Ifanbjf 
intermarried  with  Sarah  Brocldebamk,  the  Plaintiff's  mo- 
ther, some  time  in  the  year  1790 ;  and  sabseqtiently  thereto^" 
we  can  easily  see  why  that  is  so  stated — ^  but  before  the 
death  of  his  £Bkther,  the  said  Stcte  Mamby  became  utteily 
imbecile;  and  from  that  period  down  to  his  decease  he  was 
of  unsound  mind,  and  wholly  unable  to  perform  any  busi- 
ness requiring  the  slightest  mental  capacity.''    The  issue, 
therefore,  which  the  Plaintiff  comes  to  prove,  is  that  at 
the  date    of   the    compromise   WiUiam,  Mamhy  was  a 
person  of  dull  mind;  but  to  say  that  a  person  of  dull 
mind  may  not  have  an  attorney  tb  act  for  him,  and 
to  come  to  an  agreement  on  his  behalf,  in  the  absence  of 
fraud  on  the  {iBU»  of  the  agreement,  would  be  a  proposition 
too  startling  to  be  listened  to  for  a  moment   On  that  weak 
part  of  the  case,  there  is  no  all^ation  that  the  Defendants 
are  called  upon  to  meet  Evidence  has  been  attempted  to  be 
given,  to  shew  that  WiJUami  Mamhy  has  been  at  all  times 
what  the  witnesses  call  silly,  and  that  he  had  the  name  of 
*^  Silly  Billy,"  or  some  name  of  that  description  given  to 
him  by  the  children  of  the  village  at  some  later  period.    I 
am  not  saying  that  I  disbelieve  the  evidence  of  these  wit- 
nesses, so  fur  as  they  speak  to  facts  within  their  own  know- 
ledge and  of  recent  date ;  but  nothing  is  more  common  than 
for  witnesses  who  have  seen  the  early  period  of  an  old  man's 
career,  and  have  known  him  for  some  forty  or  fifty  years  of 
his  life,  to  mix  up  in  their  recollection  the  state  of  mind  in 
which  they  last  saw  him,  with  the  state  of  mind  he  may 
have  been  in  at  the  period  of  their  first  knowledge  of  him. 
The  conclusion  to  which  I  come  frt)m  their  evidence  is  this: 
There  is  the  evidence  of  witness  after  witness,  that  this  man 
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became  much  worse  from  year  to  year;  and  I  am  now  in-        1857^ 

quiring  in  what  state  of  mind  he  was  twenty-nine  years 

before  his  death.  Again,  there  is  the  evidence  of  many  wit^ 

nesses  that  he  drank  very  much;  and  that  this  drinking 

should  take  place  after  he  got  the  annuity  of  1002.  a  year 

to  a  larger  extent  than  before,  is  exceedingly  probabla 

Theiefoie,  it  is  perfectly  consistent  with  that  evidence,  that 

he  may  have  been  a  man  of  what  is  called  dull  min(]^  but 

nothing  more,  at  the  time  wben  the  compromise  was  entered 

into;  and  that,  from  the  time  when  he  got  the  lOOZ.  a  year 

to  spend,  he  noay  have  become  worse  and  worse,  by  giving 

himself  up  still  more  to  drinking  habits ;  and  that  he  thus 

Tendered  himself  the  laughing  stock  of  the  whole  town  of 

houHi,  and  ultimately  died  in  a  deplorable  state  of  weakness 

of  mind. 

However,  although  I  make  these  observations,  I  do  not 
omit  to  bear  in  mind  the  mode  in  which  this  man  was  left 
to  deal  with  his  property  afterwards,  in  which  there  is 
one  drcumstance,  not  very  important^  but  which  helps  to 
throw  some  Ught  on  the  state  of  WUUa/m  Mamby'e  intellect 
There  is  am  aged  witness,  named  Pa/umony  who  is  said  to  be 
105  years  old,  which,  for  the  purpose  of  the  question  before 
the  Courts  I  assume  him  to  be,  though  very  often  people  do 
not  know  their  own  ages  correctly.  This  witness  says,  that 
he  remembers  WiUia/m,  Mwnhy  after  this  transaction 
building  some  houses  with  the  proceeds  of  the  property  he 
had  thus  acquired.  That  is  not  like  the  act  of  a  man  en- 
tiiely  non  compos,  and  unable  to  take  any  steps  on  his  own 
behal£  This  comes  from  a  witness  £Bkvourable,  at  all  events 
in  his  view  and  in  the  impressions  on  his  mind,  to  the 
Plaintiff's  case.  He  says  that  TTiZZiom  iMamby  was  always 
A  peiBon  of  very  weak  mind.  Besides  that^  it  appears  that 
^*^liam  Mwnhy  married  in  1790;  and  the  Plaintiff  says, 
^t  he  had  not  then  arrived  at  that  state  of  imbecility  into 
which  he  subsequently  fell;  because  the  Plaintiff  must,  of 
coiirse,  make  him  out  to  have  been  sane  at  that  period,  in 
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1857.        thirty-four  years  old  at  the  date  of        of  wliich  the  Plaintiff 
lived  for  twenty-nine  years  after    ^  "^^^^  ^r  ten  years  after 
WiUicum  Mwnby  that  the  B'     as©.    But  the  case  does  not 
Plaintiff  in  the  seventh  pa    ^  that  William,  MavJn/  suW 
WHliam  Momby  was  in  ♦'  oity ;  he  mortgaged  it  people  lent 
he  was  dull  of  unden*'  -i^r  solicitors  must  have  been  empjoy- 
intermarried  with  F.ona ;  they  must  have  seen  and  had  refer- 
ther»  some  time  ir  j;  and  he  ended  by  selling  to  Mary  Oray 
we  can  easily  '  y /uinuity.    She  only  gave  eighteen  years  par- 
death  of  hir ,^i5  said,  than  it  was  worth;  but^  after  all,  that 
imbecile :  >y  ^T>™"^&  ^  the  case  of  a  person,  who,  it  is  said, 
of  uns^  ^  ^ally  degrading  himself.     Then,  again,  all  theee 
ness     ^>ding  in  force,  he  at  last  made  his  will,  just  as  bis 
th     J^eessoT  had  done ;  and  under  that  will  the  property  was 
^ed  in  the  first  place  by  his  wife,  and  then  by  his  chil- 
jten,  by  his  eldest  son,  to  whom  it  went  at  tweuty-one,  and 
then,  subsequently,  it  was  wholly  disposed  o£    Therefore, 
how  are  the  descendants  of  Bewicke  and  Craster  to  be  told 
now,  "  The  agreement  entered  into  by  our  ancestor  WiUicm 
Manby  with  your  ancestor,  under  which  our  ancestor  has 
enjoyed,  by  subsequent  proceedings  with  his  £Ekther,  lOOt.  a- 
year  himself  for  a  period  of  twenty-nine  years,  which  pro- 
perty he  has  mortgaged,  and  to  part  of  which,  namdy,  20L 
a-year  he  was  absolutely  entitled  at  the  period  of  his  death, 
and  disposed  of  by  his  will,  shall  now  be  set  aside."    As 
far  as  I  can  see,  Bewicke  and  CixLster  did  not  know  of 
the  deeds  by  which  the  annuity  was  divided  among  StcU 
Mamlby'8  family ;  but  if  they  did  know  of  these  deeds  there 
is  nothing  to  impeach  the  transaction  of  the  original  com- 
promise; such  knowledge,  if  they  had  it,  would  only  lead 
them  to  suppose  that  WiUia/ni  Mavby  was  a  man  who  suf- 
ficiently took  care  of  his  own  interests,  inasmuch  as  he 
secured  a  third  part  of  the  annuity  to  himself. 

Thus  far  I  have  only  been  dealing  with  the  question  of 
whether  there  is  fraud  or  not  in  the  transaction.     It  appears 
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'^re  is  not  the  Blightest  reason  whatever  for 
'^.  believe  the  compromise  to  have  been  a 
"^  at  the  time,  and  I  also  believe  it  to 
tpmise  ;  and  1  must  say,  as  far  as  I 
once  in  this  case,  it  was  quite  as  pos- 
unis  compromise,  Bewicke  and  CrasUr 
^  jovered  evidence  of  the  claim  of  Stcte  Mamhy 

jlous  on  account  of  his  illegitimacy,  the  marriage 
ii  State  with  Willia/nh  Mwnby  never  having  been 
jved,  as  that  the  claimant  should  now,  afler  a  long  search, 
have  discovered  that  which,  if  produced  at  the  trial,  would 
of  Itself  have  had  some  weight  and  importance,  namely,  the 
Certificate  of  the  marriage  of  two  persons  named  respectively 
William  Manby  and  Ann  Stole,  who,  however,  are  not 
identified  vdth  the  parties  in  question  of  those  names.  It 
appears  to  me,  that,  if  in  1781  an  inquisition  of  lunacy  had 
been  instituted  against  State  Mamby,  and  he  had  been  found 
to  be  a  lunatic,  it  is  quite  possible  that  the  Court  would 
have  come  to  the  conclusion  that  this  compromise,  which 
would  secure  3002.  a-year  to  him,  was  a  beneficial  arrange- 
ment^ whicli  ought  not  to  be  disturbed,  looking  at  the  evi^ 
deoce  and  the  position  of  the  parties. 


1867. 
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Then,  having  come  to  the  conclusion  that  there  was  no 
fi»ud,  it  is  haidly  necessary  to  notice  the  argument  as  to 
what  is  a  concealed  fraud,  within  the  meaning  of  the  section 
of  the  Statute  of  Limitations  which  has  been  referred  to; 
but  I  have  thought  it  right  to  consider  that  question,  be- 
cause it  would  have  been  very  important  if  I  had  brought 
my  mind  to  the  conclusion  that  the  documents  to  which  I 
have  been  referring,  and  the  subsequent  dealings,  afforded 
evidence  of  fraud  on  the  part  of  Bewicke  and  Craster.  The 
fraud  alleged  in  the  bill  is,  "  That,  on  the  night  before,  or 
on  the  morning  of  the  17ih  day  of  November,  1781,  before 
the  cause  respecting  the  said  estates  situate  in  the  county 
otNarthumhei'Umd,  other  than  Newcastle  upon  Tyne  afore- 
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said,  was  called  on,  the  said  Calverley  Bewicke  and  Danid 
Craster  fraudulently  and  collusively  tampered  with  the 
said  ThorruM  Harvey,  the  attorney  of  the  said  Stole  Mamby, 
and  a  bargain  was  actually  made  between  the  said  Calver- 
ley Bewicke  and  Daniel  Craster  and  the  said  Thonuu 
Harvey,  by  which,  in  consideration  of  a  very  considerable 
sum  of  money  as  a  bribe,  paid  by  the  said  Calverley  Be- 
wicke and  Daniel  Craster  to  the  said  Thomas  Harvey,  as 
hereinafter  mentioned,  for  his  own  use  and  benefit^  the  sud 
Calverley  Bewicke  and  Daniel  Craster  induced  the  said 
Thomas  Harvey  to  betray  the  interest  of  the  said  StoU 
Mavhy,  and  to  abandon  the  said  last-mentioned  action;  and 
the  said  Thomas  Harvey,  on  condition  of  such  bribe,  alter- 
ed into  an  agreement  with  the  said  Calverley  Bewicke  and 
Danid  Craster,  that  the  said  State  Manby  should  conyey 
the  whole  of  the  said  Windsor  estates  to  them  the  said 
Calverley  Bewicke  and  Da/n,id  Craster  and  their  heirs;  and 
that  it  should  be  represented  to  the  said  Courts  on  the  com- 
ing on  of  the  said  cause  respecting  the  estates  in  the  county 
of  Norihvmherlamd,  that  a  compromise  had  been  made  be- 
tween the  parties,  in  the  terms  of  the  order  hereinafter 
mentioned."  Then  the  bill  states,  that ''  such  representa- 
tions were  in  fact  and  under  the  circumstances  aforesaid 
made;''  and  then  that  the  order  was  made  a  rule  of  court; 
and  then  that  "  the  said  State  Mamby  was  wholly  incom- 
petent to  give  his  assent  to  the  said  order,  being  at  the  time 
of  unsound  mind  as  aforesaid.  The  said  Thomas  Harvey 
was  wholly  unauthorised  to  enter  into  any  such  arrange- 
ment, or  to  consent  to  any  such  order;  and  the  said  Col- 
verley  Bewicke  and  Da/aid  Craster,  well  knew  that  the 
said  Thomas  Harvey  had  no  such  authority ;  and  moreover, 
that  at  the  time  such  arrangement  was  made  as  aforesaid, 
the  said  Stole  Manby  was  incompetent  to  give  his  assent 
thereto/'  And  then  it  is  further  charged,  "  that  it  is  untruly 
alleged  that  the  eldest  son  was  present  in  court." 
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Now,  in  that  state  of  things,  it  appeared  to  me,  when  this  i867. 
case  came  before  me  upon  a  demurrer  to  the  bill  (a),  that  if 
the  present  Plainti£f  oould  make  oat  that  a  large  bribe  had 
been  paid  to  Harvey,  the  attorney ;  and  that,  in  consideration 
of  that  bribe,  Harvey  had  betrayed  his  client^  it  would  be  a 
case  of  concealed  fraud  within  the  statute.  It  is  true,  and 
I  have  some  feunt  recollection  of  hearing  it  argued  on  the 
deinuirer>  that  the  statement  in  the  bill  is,  that  the  bribe 
Was  to  be  paid  "  as  hereinafter  mentioned,''  which  seems  to 
carry  on  the  payment  by  reference  to  the  1500{.  mentioned 
in  the  agreement  of  compromise.  But  I  apprehend,  that, 
if  there  had  been  an  entire  agreement,  as  stated  in 
the  bill,  between  the  parties  before  they  came  into  court, 
not  merely  to  do  that  which  I  have  held  to  be  a  perfectly 
{jGur  and  boni  fide  transaction,  as  it  appears  on  the  fitoe  of 
the  document^  nionely.  to  pay  the  attorney  his  oosts>  and 
a  certain  sum  to  StciU  Ma/nhy,  but  if^  anterior  to  coming 
into  court  on  that  occasion,  Bewicke  and  CraaUr,  well 
knowing  the  weakness  of  their  case,  had  arranged  with 
Harveff  that  this  money  should  be  paid  as  a  bribe^  I  ap- 
prehend, that  if  such  a  secret  transaction  had  been  recent- 
ly, for  the  first  time,  discovered  (and,  of  course,  I  was  bound 
on  hearing  the  demurrer  so  to  assume),  that  would  clearly 
coiae  within  the  defiinition  of  concealed  fifaud,  and  the  case 
would  then  be  governed  by  the  doctrine  of  Trevelyam  v. 
Charter  (6),  and  Lewis  v.  Thavruu  (c),  and  other  cases  of 
that  description.  The  case  of  Trevelyan  v.  Charter  was 
this :  an  agent,  knowing  the  value  of  an  estate,  which  was 
Terj  large,  bought  it  firom  the  person  whose  agent  he  was, 
at  a  much  smaller  sum  than  it  was  worth,  and  then  sold 
portions  of  the  estate  for  much  more  than  he  gave  for  it, 
and  that  transaction  was  after  a  long  series  of  years  set 
aside  on  the  ground  of  fraud;  and  very  properly,  since  the 
doctrine  of  this  Court  is,  that  no  agent  is  allowed  to  pur^ 

(a)  A  demurrer  to  the  original  bill  had  been  allowed  and  leave  to 
amend  given.  (6)  11  CI.  &  F.  714.        (c)  3  Hare,  26. 
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L8/>7.  chase  from  bis  principfd  without  subjecting  bimaelf  to  the 
onus  of  proving  the  bona  fides  of  the  transaction ;  for  be  is 
bound  to  be  prepared  with  that  proof,  at  whatever  period  of 
time  the  transaction  is  questioned ;  and,  however  unhappy 
the  consequences  may  be,  those  are  the  consequences  of  a 
well-established  and  sound  rule  of  law. 

So  again  m  Lewie  v.  Thomas  (a),  it  was  decided,  that,  if 
a  man  take  a  conveyance  from  a  lunatic,  which  he  keeps 
and  acts  upon  as  his  title  deed,  nobody  knowing  of  that 
conveyance,  the  donee  holding  the  property  under  that 
conveyance  until  the  fraud  is  discovered,  a  concealment 
exists  to  which  this  section  of  the  statute  is  pointed. 

I  dissent  entirely  from  the  aigument  upon  this  part  of 
the  case,  as  regards  the  capacity  of  the  individual  who  has 
been  defrauded  to  discover  the  fr^ud.  There  are  two  very 
distinct  propositions  which  the  Court  must  bear  in  mind 
in  construing  the  Statute  of  Limitations.  The  last  statute 
gives  the  sanction  of  the  Legislature  to  what  I  believe  wiU 
be  found  to  have  been  the  previous  doctrine  of  this  Courts 
namefy,  that  the  bar  produced  by  the  statute  would  not 
arise  in  the  case  of  a  fraud  concealed,  until  a  reasonable 
opportunity  had  been  given  of  discovering  that  fraud.  Hie 
statute,  to  make  that  plain,  has  enacted  in  express  terms 
that  ''in  every  case  of  a  concealed  fraud  the  right  of 
any  person  to  bring  a  suit  in  Equity  for  the  recovery 
of  any  land  or  rent,  of  which  he  or  any  person  through 
whom  he  claims  may  have  been  deprived  by  such  fraud, 
shall  be  deemed  to  have  first  accrued  at,  and  not  be- 
fore, the  time  at  which  such  fraud  shall,  or  with  reasonable 
diligence  might  have  been,  first  known  or  discovered  "  (b). 
Now  the  same  statute  has  the  usual  provision  as  to  lunacy 
suspending  the  operation  of  its  general  ^lactments  dining 
the  disability;  so  that  the  lunacy  of  a  disseised  person,  at 
the  time  of  his  being  disseised,  takes  the  case  out  of  the  sta- 

(a)  3  Hare,  26.  (6)  3  &  4  W.  4,  c.  27,  8. 2a 
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tute^  and  he  has  the  protectioii  of  the  lunacy  during  the  1857. 
period  that  it  may  subsequently  exist  If,  therefore,  a 
Plaintiff  in  this  Court  relies  upon  lunacy,  or  successive 
lunacies,  to  prevent  the  bar  of  the  statute,  that  is  an  intelli- 
gible grouud  on  which  relief  may  be  given,  upon  a  totally 
different  provision  of  the  statute  firom  that  which  relates  to 
concealed  fraud ;  but  if  a  Plaintiff  comes  to  this  Courts 
not  on  the  ground  of  lunacy,  but  alleging  that  his  prede- 
cessor in  title  or  himself  was  or  is  in  such  a  weak  or  infirm 
state  of  mind,  that  there  was  no  possibility  of  his  discover- 
ing a  finaud  committed  upon  him,  that  is  a  very  different 
foundation  for  the  daim;  and,  I  apprehend,  that  it  would 
be  extremely  difficult  to  contend,  upon  that  ground,  that 
the  fraud  could  not  have  been  discovered  with  due  dili- 
gence. It  appears  to  me  difficult  to  maintain  that  there 
is  any  middle  course.  The  Plaintiff,  in  such  a  case,  must 
prove  that  the  unsound  state  of  mind  on  which  he  relies 
was  absolute  lunacy.  If  he  proves  anything  short  of  that^ 
I  ask,  how  is  it  possible  for  this  Court  to  determine,  not 
whether  there  did  exist  such  an  unsound  state  of  mind  as 
to  entitle  the  Plaintiff  to  have  the  benefit  of  those  clauses 
of  the  statute  which  relate  to  lunacy,  but  whether  there 
existed  a  state  of  mind  not  wholly  unsound,  but  with  only 
such  a  glimmering  of  sense  in  it  as  to  disable  the  party  from 
availing  himself  of  the  protection  of  the  statute  as  being  of 
unsound  mind,  and  yet  to  entitle  him  to  say,  "*  I  was  of 
too  unsound  a  mind  to  discover  this  fraud,  and  therefore 
the  fraud  was  a  concealed  fraud  against  me."  The  case 
would  be  one  of  extreme  nicety,  and  excessively  difficult  to 
adjust^  and,  I  apprehend,  the  Court  would  hesitate  very 
much,  and  be  long  in  coming  to  the  conclusion,  that  a  man 
whose  mind  was  not  so  unsound  as  that  he  could  avail  him- 
self of  that  portion  of  the  statute  that  would  protect  him  on 
the  ground  of  lunacy,  could  be  just  of  that  degree  of  intel- 
lect, that,  being  incapable  of  acting  for  himself,  he  should  be 
relieved  by  this  Court  against  his  own  act  done  long  ago, 
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1867.  because  he  was  in  a  condition  in  which  it  could  not  be  sup- 
posed possible  that  he  should  exercise  such  a  reasonable  di- 
ligence as  might  have  discovered  a  fraud  then  committed 
upon  him.  The  Court  must  arrive,  I  think,  at  one  of  two 
*'^^^"*^''  conclusions,  either  that  the  man  was  absolutely  insane,  or,  if 
he  had  his  reason,  then,  I  think,  the  Gourt  must  hold,  thai 
he  is  not  protected  in  respect  of  his  condition  of  mind 
against  the  ^ect  of  the  Statute  of  limitations.  The  capar 
city  or  power  of  mind  of  eveiy  person  may  be  said  to  difier 
more  or  less.  But»  unless  the  Court  is  prepared  to  weigh, 
for  example,  the  capacity  of  a  female's  mind  with  respect  to 
any  similar  anangement  i^ecting  her  interests^  and  the  pos- 
sibility of  her  forming  a  ooirect  judgment  on  the  subject ;  or 
to  estimate  in  such  a  case  the  state  of  mind  of  an  unedu- 
cated down^  and  his  opportunities  of  obtaining  advice  oo 
the  subject^  and  thus  to  open  a  field  of  the  most  wide  and 
vague  inquiry  in  every  case,  the  only  alternative,  as  it  ap- 
pears to  me,  ia  to  hold  the  broad  view,  that,  unless  a  Plaiiv- 
tiff  is  in  such  a  condition  of  mind  as  to  be  protected  by  the 
previous  exemption  in  the  statute  on  the  ground  of  actual 
lunacy,  the  condition  of  his  mind  will  not  protect  hino,  and 
he  will  not  be  considered  by  the  Court  to  be  a  person  inca- 
pable of  using  that  diligence,  which  all  persons  who  can 
obtain  advice  can  use,  namely,  such  diligence  as  to  enable 
him  to  sue  for  and  to  recover  his  rights. 

I  have  considered  this  point  a  good  deal  before  comii^  to 
this  conclusion.  Possibly  a  case  may  occur,  in  which  there 
may  be  such  a  degree  of  imbecility  of  mind,  not  amounting' 
to  lunacy,  as  to  make  it  a  question  of  considerable  import- 
ance and  difficulty  for  the  Court  to  determine.  Without 
now  saying  what  the  result  of  such  a  case  might  b^  I  otdj 
state  this  to  be  my  view  of  the  general  principle  applicable 
to  it  Even  if  WiUiam  Manby's  case  were  difierent  from 
what  it  is,  I  am  bound  to  say,  with  regard  to  it,  I  do  not 
think  it  possible  for  the  Plaintiff  to  make  out  anythit^  con- 
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oeming  his  mental  condition  differing  from  what  is  stated 
in  the  Plaintiff's  own  bill ;  and  according  to  that  he  was  a 
man  of  dull  mind ;  but  to  say  he  was  in  such  a  state  of  mind 
that  he  could  not  employ  an  attorney,  or  had  not  that  de- 
gree of  mental  capacity,  which  with  any  reasonable  dili-     •'«<%'««'• 
gence,  daring  the  twenty-nine  years  for  which  he  lived  after 
this  transaction,  would  have  led  him  to  set  aside  this  trans- 
action if  fraudulent,  I  think,  is  a  proposition  that  it  is  im- 
poBsible  to  maintain.     My  opinion  is,  that  the  Plaintiff  has 
not  proved  that  any  fraud  was  committed;  and  further, 
HbBi,  if  he  had  proved  such  a  fraud  as  was  alleged  to  be  con- 
cealed, there  was  no  concealment,  for  it  is  not  shewn  that 
WUUoTfi  Manby  was  in  such  a  state  of  mind  that  he  could 
not  have  discovered  the  fraud.     The  hopeless  part  of  the 
CBiae,  from  the  firsts  was  the  allegation  of  there  being  a  con- 
cealed fraud  in  obtaining  an  agreement  of  compromise 
which  was  made  a  rule  of  court,  was  entered  into  after  the 
juiy  were  sworn,  and  was  made  in  open  courts  and  which, 
on  the  face  of  it,  stated  all  that  was  to  be  done,  namely, 
that  15002.  was  to  be  paid  to  the  attorney  for  his  costs, 
whidi  was  done;  that  3002.  a-year  was  to  be  paid  to  the 
claimant^  which  was  done ;  which  certainly  did  not  state  that 
the  attorney  was  to  have  1002.  aryear  out  of  the  annuity  of 
3001.  (but  that  drcumstance  is  not  brought  home  to  the 
knowledge  of  Beivicke  and  Crouiter);  this  document  having 
been  afterwards  dealt  with  in  many  different  ways,  deeds 
having  been  executed  in  pursuance  of  the  arrangement, 
bargains  and  sales  enrolled  in  this  Court;  the  subject  mat- 
ter of  the  agreement  having  been  disposed  of  over  and  over 
again,  wills  having  been  made  by  the  supposed  defrauded 
pffties  on  the  footing  of  the  agreement,  under  which  their 
fionilies  have  had  benefits,  and  those  wills  having  been 
acted  upon  ever  since : — ^to  say  now  that  ail  these  proceedings 
were  frauds,  which  were  concealed  from  one  of  the  parties 
to  the  agreement,  because  he  and  his  descendant,  though 
not  insane,  had  not  capacity  of  mind  to  discover  the  frauds, 
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1857.^  se^ns  to  me  one  of  the  strongest^  and,  I  may  venture  to 
add,  one  of  the  strangest  propositions  that  I  have  ever  heard 
asserted  in  a  Court  of  justice. 


J^dgmelU^ 


There  is  another  observation,  which  was  made  in  the 
argument  for  the  Plainti£^  which  I  ought  to  notice  in 
justice  to  the  Defendants,  as  I  have  not  heard  their  counsel 
The  counsel  for  the  Plaintiff  have  said,  that,  whatever  may 
be  the  result  of  the  principles  of  law  in  this  case  with 
reference  to  the  stateness  of  the  demand,  at  least  the 
persons  in  possession  of  the  property  have  now  learnt  that 
they  are  not  the  rightful  owners,  but  that  one  who  is 
languishing  in  poverty  has  been  deprived  of  his  inheritance 
by  those  who  have  preceded  them;  and  that^  at  all  events, 
if  they  still  enjoy  the  property,  it  must  be  with  the  con- 
sciousness that  they  are  in  the  enjoyment  of  what  does  not 
belong  to  them.  I  beg  to  say,  that  I  do  not  take  at  ail  that 
view  of  the  case.  I  will  even  assume,  for  this  purpose,  that  the 
document  now  discovered,  the  certificate  of  the  marriage  of 
a  WilUa/m  Ma/nby  with  an  Ann  State,  would  have  persuaded 
a  jury,  or  ought  to  persuade  me,  that  the  pedigree  of  the 
Plaintiff,  as  heir  of  Dorothy  Windsor,  has  been  established; 
and  I  think  I  may  go  so  Sbut  as  to  say  that  it  considerably  as- 
sists the  present  Plaintiff  in  making  out  his  alleged  pedigree. 
It  would  not  be  right  to  say,  that  it  establishes  that 
pedigree  without  having  heard  the  counsel  on  the  other 
side.  I  cannot  say  that  I  have  come  to  any  conclusion 
upon  it,  and  it  is  not  necessary  for  me  to  do  so,  because 
that  document,  which  would  be  the  only  document  that 
ought  to  have  had  weight  with  Bewicke  and  CrcLster,  in 
considering  the  case  with  reference  to  a  compromise,  was 
not  before  them  when  the  compromise  was  made.  What 
then  ia  the  result  ?  It  is  simply  this,  that  those  who  in  the 
year  1780  had  possession  of  the  property,  who  had  been  in 
such  possession  for  twenty-three  years,  find  an  obscure 
claimant  rising  up,  who  was  incapable  in  their  judgment  of 
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establishing  his  case,  and  who,  to  the  best  of  their  judg-      _W5^ 
ment,  was  not  a  legitimate  descendant  of  the  lady  from 
whom  the  property  was  derived;  they  at  that  time  entered 
into  a  compromise  with  him  and  his  attorney  who  repre- 
sented him;  they  gave  him  a  considerable  smn  of  money, 
and  liberated  him  from  the  payment  of  all  costs ;  and  they 
agreed  to  pay  him  3002.  a-year  in  respect  of  his  claim, 
which,  as  it  seems  to  me,  was  then  a  daim  of  an  extremely 
doubtful  character.     What  would  any  one  have  said  of 
them,  i(  after  having  entered  into  that  contract^  they  had 
diaoovered  by  some  accident  clear  and  convincing  proof  of 
the  bastardy  of  the  claimant^  and  had  thereupon  taken 
proceedings  to  recover  back  that  which  had  been  paid  as 
the  consideration  for  the  relinquishment  of  the  claim.    If 
they  had  discovered  conclusive  proof  of  the  claim  having 
been  fitbricated,  no  doubt  a  moral  right  would  have  arisen 
in  them  to  rescind  the  contract    But^  to  take  the  case 
simply  of   discovering   additional    evidence,    each   party 
believing  at  the  time  that  the  claimant  had  produced  the 
best  evidence  that  could  be  produced  of  his  rights  one  party 
being  of  opinion  that  such  evidence,  though  it  had  satisfied 
one  jury,  might  fiail  to  satisfy  another,  the  other  party 
being  of  opinion  that  there  was  no  case  at  all  that  in  &ct 
ought  to  have  satisfied  any  jury;  that  they  then  came  to  a 
deliberate  and  solemn  engagement^  and  the  Defendants  in 
that  litigation  purchased  the  right  of  the  Plaintiff  for  a 
eoDsiderable  sum  of  money — ^wliat,  I  say,  would  have  been 
said  of  those  Defendants,  if  afterwards,  on  a  discovery  that 
the  evidence  was  different  from  that  which  they  expected, 
aod  that  they  in  truth  had  spent  some  60002.  or  7000Z.  for 
the  purchase  of  that  which  was  not  worth  one  farthing, 
inasmuch  as  the  Plaintiff  had  no  right  at  all,  they  had 
sought  to  set  aside  the  contract  ?    Nobody  can  say  that  such 
&  proceeding  would  not  have  been  extremely  immoral  in 
every  sense.     It  appears  to  me  that  the  ancestors  of  the 
present  Plaintiff,  by  that  compromise,  acquired  a  large 
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benefit  on  very  slender  evid^ice;  and  that  they  held  and 
enjoyed  it  for  a  long  period  of  years,  without  any  que8ti<m 
being  raised  in  respect  of  it,  and,  so  fiir  as  I  can  see,  without 
their  having  any  possible  means  of  establishing  their  case 
to  the  8atis£stction  of  any  jury,  beyond  what  I  have  described, 
which  was  of  an  extremely  doubtful  chamcter.    I  am  there- 
fore of  opinion,  that  no  principle  of  monJity  or  of  justice 
now  reqtures   that  a   contract  of  that  kind  should  be 
rescinded  at  this  interval,  of  some  seventy-five  years  since 
the  period  when  it  was  fairly,  and  as  I  believe  honourably, 
entered  into  on  both  sides.     I  cannot  come  to  any  other 
conclusion;  and  I  conceive  that  the  present  Plaintiff  has 
been  very  unfortunate  in  attempting  to  set  up  claims  of 
this  very  stale  character  after  a  contract  had  been  thus  con- 
cluded, and  without  any  shadow  of  pretence  that  I  can  see 
for  casting  imputations  on  persons  long  since  in  dieir 
graves,  which  can  hardly  rest  with  them,  but  which  must 
a£fect  the  character  of  every  one  who  has  been  concerned 
from  that  time  to  the  present  in  the  preparation  of  deeds, 
assurances^  wills,  and  other  documents  under  which  this 
property  has  been  dealt  witL    So  fur  from  feeling  that  this 
is  a  case  in  which  the  statute  has  operated  as  any  hardship 
to  the  claimant  who  fsdls  in  his  litigation,  I  think  it  is  just 
one  of  the  cases  which  shews  how  beneficial  this  statute  is, 
and  how  undesirable  it  is,  even  for  claimants  themsdives, 
that  they  should  nurture  these  strange  and  vague  expec- 
tations eighty  or  ninety  years  after  the  supposed  right 
which  they  claim  first  accrued,  and  when  they  find  them- 
selves, by  the  prodigality  of  those  who  have  preceded  them, 
deprived  of  the  firuits  reaped  by  their  anoei^rs  from  the  com- 
promise of  a  litigation  concerning  such  supposed  rights ;  and 
that  they  should  set  up  these  stale  and  antiquated  demands, 
and  attempt  to  establish  them  in  a  manner  so  utterly  reckless 
as  in  this  case,  by  charging  wholesale  firaud  of  the  grossest 
and  most  revolting  character ;  whereas,  when  the  matter  is 
sifted,  and  the  Court  can  fairly  place  itself  in  the  position 
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In  which  iheae  parties  were  placed  in  the  yeat  1781,  which 
it  seldom  has  the  advantage  of  doing  so  completely  as  in 
this  case^  the  transaction,  instead  of  being  such  as  is 
described,  is  shewn  to  be  one  of  the  most  ordinary  descrip- 
tion in  cases  of  litigation  depending  on  a  disputed  pedigree. 
I  believe  thoroughly  that  the  parties  have  had  the  full  and 
complete  enjoyment  of  aU  that  was  ever  contemplated  by 
any  of  them,  or  by  those  who  acted  either  on  tiieir  behalf  or 
in  the  ratification  of  their  acts. 
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The  bill  must^  therefore,  be  dismissed  with  costs. 


In  the  Matter  of  THEED'S  SETTLEMENT; 
In  the  Matter  of  THE  TRUSTEE  RELIEF  ACT. 


March  9th. 


J.  HIS  was  a  petition  under  the  Trustee  Relief  Act  for  Setaemmt-- 

payment  out  of  court  of  a  sum  of  12512.  4a.  11<2.,  being  the  ^iH^ 

balance  of  the  proceeds  of  the  sale  of  land  directed  to  be  ^j^J|[|^*^  ^* 

sold,  and  the  trusts  of  which  were  declared,  by  an  indenture         

,    ,^^^  ^„  .       .1  1  ,      A  limitation 

dated  1797,  as  follows:    viz.  the  proceeds  were  to  be  bv settlement 
invested  in  stock  and  held  upon  trust  for  Henry  Theed  veJted^  tna- 
dtiring  his  life,  and  upon  further  trust  after  his  decease  to  pay  J®*V*J^° 
or  transfer  all  the  said  stock  then  remaining  unapj^ied  and  the  income 
undisposed  of  under  certain  previous  trusts^unto  all  and  every  and  at  ^her  *' 
the  children  and  child  of  the  body  of  the  said  Henry  Theed,  J^*^J^  '^i^^^ 
in  equal  shares  and  parts,  at  their  respective  afifes  of  twenty-  ^^^  capital  to 

^  ^  JT  ci  .f      all  her  chil- 

dren (except 
bcr  eldest  or  only  eon)  in  equal  shares  at  their  respeotire  ages  of  twenty-one  years,"  confers 
M,  Tented  interest  on  all  the  children  of  M,  who  attain  twenty-one,  although  they  may 
die  before  the  period  of  division.  # 

A  yoaneer  son  attained  twenty-one,  and  then  became  the  eldest  by  the  death  of  his 
elder  brother  before  the  period  of  division : — Hdd,  that,  as  there  was  no  reason  shown  by 
tbe  settlement  for  excluding  the  eldest  son,  such  as  his  accession  to  another  estate,  the 
flliare  that  was  rested  in  the  younger  son  was  not  devested  by  his  becoming  the  eldest. 
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1857.  one  yeaia  And  if  no  such  child  should  live  to  attain  thai 
age,  then  upon  trost  to  pay  the  dear  yearly  dividends  of 
the  said  stock  unto  Mary  Ann  Maoaulay,  sister  of  the 
said  Henry  Theed,  during  her  life,  for  her  own  use,  benefit, 
and  disposal ;  "  And  at  her  decease  to  pay  or  transfer  all 
the  said  then  remaining  stock  unto  all  the  children  of  the 
said  Mary  Arm  Ma>cavZay  (except  her  eldest  or  only  son) 
in  equal  shares  and  parts»  at;  their  respective  ages  of  twenty- 
one  years ;  and  if  there  should  happen  to  be  only  aae  such 
child,  and  that  child  to  be  a  son  living  at  the  death  of  the 
said  Mary  Ann  Maca/iday,  then  and  in  such  case  to  pay 
or  transfer  all  the  said  stock  then  remaining  unapplied  and 
undisposed  of  for  the  puiposes  aforesaid,  unto  all  the 
children  of  C^eorge  Ma^Jcenzie  Ma^oa^iday^  the  husband  of 
the  said  Mary  Ann  Macavlay,  'by  Ann  his  first  wife^  that 
should  be  at  that  time  living,  share  and  share  alike." 

There  was  no  provision  made  by  this  settlement  for  the 
eldest  or  only  son  of  Mary  Arvn  Maoaulay,  nor  did  it  shew 
any  reason  for  excepting  such  son  from  the  benefit  of 
thistrust 

Ma/ry  Arm  Maoaulay  had  five  children,  all  of  whom 
were  living  at  the  date  of  the  indenture  of  settlement^  viz. 
three  sons,  Oeorge,  WiUiam^  and  Urry,  and  two  daughters. 
W^lUam^  died  in  her  lifetime  an  infant  aged  thirteen  years, 
and  intestate.  Her  other  children  all  attained  twenty-one 
in  her  lifetime,  and  survived  her. 

Mary  Ann  Macaulay  died  in  1847 ;  Oeorge  (her  eldest 
son)  in  1854,  and  Henry  Theed  in  1856,  without  issue. 

The  daughters  now  presented  petitions  to  have  the  con- 
struction of  the  settlement  declared  as  regarded  the  division 
of  the  fund  in  court,  and  for  payment  of  their  shares. 
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Mr.  r.  Stevens  for  the  petitioners : — 

UpoD  the  true  construction  of  the  settlement^  the  peti- 
tioners are  entitled  to  the  whole  of  the  fund  in  question  in 
equal  moieties;  for  Oeorgewss  excluded  as  being  the  eldest 
son,  and  Urry  as  being  the  eldest  son  living  at  the  death 
o{  Henry  Hued,  the  surviving  tenant  for  life.  And  Willicm^ 
who  died  an  infant  and  in  the  lifetime  of  both  tenants  for 
life,  oovld  take  no  vested  interest 

Mr.  Faber,  for  Urry  Maoaulay,  contended  that  he  was 
entitled  to  diare  equally  with  his  sisters  in  the  fund. 

His  eldest  brother  Oeorge  had  attained  twenty-one; 
George,  therefore,  and  Oeorge  only,  was  excluded  by  force  of 
the  clause  "  except  her  eldest  or  only  son.'' 

But  if  that  was  not  the  time  for  ascertaining  who  was  an 
eldest  son  within  the  meaning  of  the  clause  of  exclusion, 
the  question  must  at  least  be  set  at  rest  at  the  death  of 
Mary  Ann  McuuuUay,  as  was  clear  from  the  terms  of  the 
gift  over ;  and  at  her  death  Urry  was  still  a  younger  son. 

He  cited  Matthewe  v.  Paul  (a). 

Mr.  Vaugham,  Johnson,  for  the  trustee,  submitted, 
whether  Willia/m,  Ma>caulay,  who  died  an  infant  in  his 
mother  s  lifetime,  and  was  not  represented,  did  not  take  a 
vested  interest  in  the  fund ;  and  cited  Gordon  v.  Raynes  (6), 
Gordon  v.  Levi  (e),  and  ButcJier  v.  Bvicker  (d),  to  shew 
that  where  there  is  in  a  settlement  a  limitation  to  trustees, 
upon  trust  to  pay  or  transfer  to  all  children  equally  at 
twenty-one,  or  to  all  except  an  eldest  son  at  that  age,  the 
shares  vest  as  the  children  come  into  existence,  subject  only 
to  be  varied  in  amount  by  the  births  of  future  children  (e). 
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Argument, 


(a)  2  Wik  C.C.  64;  3  Swan8t328. 
(h)  3  P.  Wma.  137. 
(«)  1  Amb.  364. 


(cQ  9  Yes.  382. 
(0)  Per  Lord  Eldan  in  But- 
cher  y.  Butcher,  9  Yes.  382. 
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The  rule,  which  poRtpones  veBting  till  twenty-ODe,  where 
there  is  no  gift  of  the  fund  except  what  is  contained  in 
the  direction  to  pay  at  that  age,  was  applicable  to  wills; 
whereas  this  was  a  settlement ;  and  even  in  the  case  of 
wills,  that  rule  had  been  held  inapplicable  where  a  trust 
intervened,  and  where,  as  here,  the  limitation  in  question 
was  preceded  by  estates  for  life. 

The  absence  of  any  provision  for  the  event  of  there  being 
no  child  of  Ma/ry  Ann  Mucavldy^  was  accounted  for,  if 
children  in  existence,  though  under  age  at  the  date  of  the 
settlement^  w«:e  intended  to  take  an  immediate  vested 
interest 

Mr.  T.  Stevens,  in  reply^  cited  Hynas  v.  BedingUm  (a). 

The  Yice-Chanckllob  reserved  judgment 


March  9<A.    ViCK-ChANCELLOR  SiR  W.  PAGK  WoOD  : — 

Judgment.  "Pwo  questions  were  argued  in  this  case : — ^First,  whether 
the  infant  child  who  has  died,  and  whose  representative  is  not 
before  the  Court,  acquired  a  vested  interest ;  and  secondly, 
whether  the  son,  who,  at  the  death  of  his  mother  the  tenant 
for  life,  was  the  second  son,  but  has  since  her  death  become 
the  eldest,  is  an  eldest  son  within  the  meaning  of  the  ex- 
ception. 

With  respect  to  the  first  question,  I  think  that  the 
gift  vested  in  those  children  who  attained  twenty-one,  and 
in  them  only;  and  therefore  I  do  not  consider  it  necessary 
that  the  representatives  of  the  deceased  child,  who  died  an 
infant,  should  be  before  the  Ciourt 

(a)  LI.  &  G.  temp.  Lord  PlunkeU,  p.  33. 
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It  is  now  settled  by  aathority,  that  a  gift,  by  a  direction  i857.^ 
to  pay  and  divide  merely,  does  not  of  itself  imply  that  the  /»  re^ 
subject  of  the  gift  is  not  to  vest  until  the  period  of  division.  Sxituiuun', 
The  question  in  all  such  cases  is,  whether  the  period  of  /n^jjj^. 
division  is  postponed  on  account  of  previous  interests  in  the 
fond,  which  are  giv^i  to  other  persons  in  the  meantime,  or 
on  account  of  some  qualification  attached  to  the  donee. 
In  the  former  case,  the  deferred  interest  vests  upon  the 
death  of  the  testator,  or  the  ^Eecution  of  the  settlement^  as 
the  case  maybe;  in  the  latter,  it  is  contingent  TnLeenUng 
V.  8kerr(iU(a),  Yice-Chancellor  Wigrwm  examines  the 
authorities,  which  lead  to  this  result  In  this  case,  if  the 
direction  had  been,  at  the  death  of  the  tenant  for  life,  to  pay 
and  divide  the  fund  to  and  among  the  other  cestui  que 
trusts  simply,  their  interests  would  have  vested  on  the 
execution  of  the  settlement  or  on  their  respective  births,  if 
bom  afterwards,  because  the  postponement  of  the  division 
would  only  have  been  on  account  of  the  life  interest 
previously  given;  but  the  superadded  words,  that  the 
division  is  to  be  on  the  children  attaining  twenty-one,  have 
no  reference  to  anything  excepting  their  personal  qualifica- 
tion by  arriving  at  that  age.  Scottv.  Ba/rgeman(b)  and  Skey 
V.  BavTiea  (c),  in  which  the  former  case  is  approved,  are 
authorities  that  a  gift  in  such  terms  is  contingent  until  the 
l^tees  attain  twenty-one. 

With  r^ard  to  the  second  question,  it  appears  that 
Mary  Ann  Maeavlay  left  two  sons  who  both  attained 
twenty-one,  and  a  share  of  the  trust  fund  vested  in  the 
second ;  and  then,  the  elder  of  these  two  sons  having  died 
before  the  time  for  payment  though  not  before  the  vesting 
of  the  share  of  the  second  son,  a  question  has  arisen  whether 
or  not  the  second  son  has  become  the  eldest  within  the 
meaning  of  the  exception  in  this  settlement    The  obser- 

(a)  2  Hare,  14.  (6)  2  P.  Wms.  68.  (e)  3  Mer.  335. 
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1867.  vations  of  Sir  Thomas  Plwmer  in  Maffk&ws  v.  Patii  (a) 
/»  re  were  made  with  respect  to  limitations  in  a  settlement  If  a 
SwruufBNT  pr<>vi8ion  is  made  for  the  eldest  son,  and  then  other  henefits 
are  given  to  the  yomiger  children,  the  intention  is  taken 
to  be,  that  the  person  who  becomes  entitled  to  the  pro- 
vision intended  for  the  eldest  son  shall  not  take  any  part  of 
the  benefits  provided  for  the  yomiger  children,  although,  at 
the  time  when  such  interests  vested,  he  was  one  of  such 
younger  children ;  and,  conversely,  it  is  held  that  a  younga* 
child  who  becomes  the  eldest,  although  strictly  excluded 
from  sharing  in  the  benefits  provided  for  younger  children, 
yet  if  he  does  not  take  the  provision  made  for  the  eldest 
son,  by  reason  of  its  having  been  disposed  of  by  his  elder 
brother  in  his  lifetime,  is  not  treated  as  the  eldest  son,  so 
as  to  be  excluded  from  taking  his  share  with  the  younger 
children. 

But  there  is  nothing  on  the  tBC%  of  this  settlement  to 
shew  for  what  reason  this  exception,  excluding  the  eldest 
son,  was  made,  and  therefore  the  question  must  be  deter- 
mined by  the  period  at  which  the  interests  vested.  In 
Matthews  v.  Pavl  (a),  Sir  Thomas  Plwmer  held  that  the 
g^  was  not  vested  until  the  younger  child  became  the 
eldest,  and  he  then  said,  what  was  the  key  to  his  whole 
judgment^  that^  in  gifts  to  classes,  the  period  of  vesting  was 
to  be  taken  both  for  the  purpose  of  ascertaining  the  class 
and  also  for  the  purpose  of  exclusion;  and  upon  that 
principle  he  held  that  the  yoimger  son,  who  had  become 
the  eldest^  was  excluded.  In  Li/uesey  v.  Livesey  (6)  it  was 
held,  that  a  younger  son  who  had  become  the  eldest  was 
excluded  by  a  similar  exception,  although  in  that  case  a 
small  legacy  only  was  given  in  the  beginning  of  the  will  to 
the  eldest  son,  because  he  would  have  a  handsome  provision 
from  another  source.     The  eldest  son  obtained  this  pro- 

(a)  2  Wila.  C.  C.  64;  3  Swanst  328.         {b)  2  H.  L.  Ca.  4ia 
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vuioQ  and  died,  having  disposed  of  it;  and  the  younger  1857. 
son,  at  the  time  when  he  became  the  eldest,  had  not  taken  j^  re 
any  of  this  provision,  and  therefore  an  attempt  was  made  g^^J^ 
to  obtain  for  him  a  share  of  the  residue,  which  was  given 
to  the  children  of  E.  the  mother  of  the  claimant,  except 
her  eldest  son  or  such  of  lier  sons  as  should  by  the  death  of 
an  elder  brother  become  an  eldest  son,  it  being  the  testator's 
will  that  the  son  who  was  or  should  become  an  eldest  son 
should  not  be  entitled  to  take  anything  under  that  bequest 
But  the  Court  held,  that,  although  there  was  provision  made 
from  another  source  for  E.'s  eldest  son,  and  the  claimant 
took  no  part  of  that  provision,  yet  that  such  provision  was 
not  the  reason  for  the  exclusion,  for,  by  a  subsequent  clause 
in  the  will,  the  eldest  daughter  was  also  excluded,  and  the 
clause  of  exclusion  in  the  will  had  no  reference  to  the  fact  of 
the  person  to  be  excluded  taking  other  property,  and  there- 
fore the  period  of  vesting  was  alone  to  be  regarded,  a  prin- 
ciple o{  construction  which  had  an  unfortunate  effect  for  the 
interest  of  the  younger  son  in  that  case.  But  if  the  Court 
had  thought  that  the  reason  for  the  exclusion  was  that  the 
elder  son  took  some  other  estate,  they  would  probably  have 
come  to  a  different  decision. 

^  this  case  I  have  nothing  to  lead  me  to  a  conclusion 
except  that  the  settlor  has  thought  fit  to  exclude  the  eldest 
OT  only  son.  All  the  younger  children  except  WiUiam  took 
vested  interests ;  and  I  am  therefore  of  opinion  that,  Un^ 
having  a  vested  interest,  it  was  not  devested  in  consequence 
cf  his  becoming  the  eldest  son. 

•''Jerefore,  the  fund  is  divisible  in  thirds  among  the 
surviving  children. 


voLirx^  oc 
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1867. 

May  1st,  2nd,  H.  V.   W. 

4th,  d:  1th, 

Hutbandand    JjY  an   antenuptial  settlement,  dated  in   1835,  the  in- 

m^-^^^*^^     tx3nded  husband,   with  the  privity  of  his   intended  wife, 

Separation       covenanted,  for  himself,  his  heirs,  executors,  and  adminis- 

— Pohey 

of  the  Law.       trators,  with  the  trustees  of  the  settlement,  to  convey  to 

them  any  freehold  or  leasehold  hereditaments  to  which  he 
ment^Sade  be-  might  become  entitled  under  the  marriage  settlement  of 
fore  or  after  j^jg  father:  and  it  was  declared,  that  they  should  stand  pos- 
which  con-  sessed  therof,  upon  trust,  to  sell  the  same  as  therein  men- 
voluntary  se-  tioned,  and  to  hold  the  proceeds  of  such  sale  upon  the 
hlwband  and     '^sual  trusts  to  invest  the  same,  and  during  the  joint  lives 

wife,  is  void  as  ^f  ^^  intended  husband  and  wife,  "  if  she  should  so  long 

contrary  to 

the  policy  of     continue  to  live  with  him,  and  should  not  live  separate  and 

the  law 

B  at  *P*rt  from  him  through  any  fault  of  her  own,"  to  pay  the 
nuptial  settle-  income  thereof  to  her  for  her  separate  use,  without  power 
pertyofthe      of  anticipation;  and  from  and  immediately  after  the  de- 

Hm^d'during   ^®*^*^  ^^  ^^^^^^  ^f  ^*^^™'    "^^   ^   *^®    ®^®^*  ^f  ^^®  ^^  ^' 

the  joint  lives    tended  wife  living  separate  and  apart  from  her  said  in- 

of  himself  and  <=»      * 

the  wife,  "if  tended  husband  through  any  such  fault  as  aforesaid,  then, 

?0Dg  continiw  ^^om.  and  immediately  after  the  happening  of  such  an  event, 

to  live  with  upon  trust,"  to  permit  the  survivor,  in  case  of  death,  and 

should  not  the  intended  husband  and  his  assigns,  "  in  the  event  of  the 

imda^rtfrom  Said  intended  wife  so  living  separate  and  apart  from  him  as 

^y  fouTo^^  aforesaid,"  to  receive  the  income  for  the  rest  of  his  or  her 

her  own,"  in  life.     And  from  and  immediately  after  the  decease  of  the 

trust  for  the  .  .  iii,i  i./. 

separate  use  of  survivor  of  them,  the  intended  husband  and  wife,  ''  or  m 

out  powerof "  ^^®  event  of  her  living  separate  and  apart  from  her  said 

*°^*^^**^h'     ^^®^  intended  husband  through  any  such  fault  as  aforesaid, 

decease  of  ei-  then,"  as  to  all  the  trust  property,  upon  trust  for  the  chil- 
ther,**orinthe 

event  of  the  wife  Uving  separate  and  apart  from  her  husband  through  any  such  fknlt,"  for 
the  survivor,  or  for  the  husbnud,  as  the  case  might  be;  and  after  the  death  of  the  sur- 
vivor, "or  in  the  eveut  of  the  wife  living  separate  and  apart  from  her  husband  through  any 
such  fault  as  aforesaid,"  for  the  children  of  the  marriage:— i/e2<£,  that  the  limitations  over 
upon  the  separation  of  the  wife  and  husband  were  void  as  contrary  to  the  policy  of  the 
law;  for  suoh  a  limitation  in  favour  of  the  husband,  if  valid,  would  be  a  direct  inducement 
to  permit  a  state  of  separ.ition,  capriciously  commenced  by  the  wife,  to  continue. 
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dren  of  the  marriage,  as  the  intended  husband  should  ap-         1867. 
pointy  and  in  default  in  trust  for  the  children  of  the  mar-  g 

riage  as  tenants  in  common  equally.  ^ 

The  marriage  was  solemnised,  and  there  was  issue  of  it      Statemmt, 
two  children,  who  were  infants. 

The  wife  left  her  husband  in  1838,  and  continued  thence- 
forward until  his  death  to  live  apart  from  him. 

In  May,  1 851,  the  husband  (lic<l. 

The  bill  in  this  suit  was  filed  on  behalf  of  one  of  the 
in&nt  children  against  the  widow,  and  the  trustees  of  the 
settlement,  and  the  other  child,  to  have  the  trusts  of  the 
settlement  carried  into  execution. 

The  question  was,  whether  the  widow  was  under  the  cir- 
cumstances entitled  to  a  life  interest  in  the  property. 

The  case  was  heard  in  private,  but  the  judgment,  not  in- 
volving any  statement  of  the  evidence  concerning  the 
separation,  was  given  in  open  Court. 


Mr.  RoU,  Q.  C,  and  Mr.  HaUeU,  for  the  Plaintiff.  Argument. 

Mr.  WiUcock,  Q.  C,  and  Mr.  Roche,  for  the  trustees  and 
the  other  infant  child. 

Mr.  Daniel,  Q.  C,  and  Mr.  Greene,  for  the  widow. 

Mr.  Cairns,  Q.  C.,  and  Mr.  Deere  Salmon,  for  other 
parties. 


Vigb-Chanqellor  Sir  Wiluam  Page  Wood: — 
In  this  case  I  have  come   to  the  conclusion,  that  the     Judgmtnt. 

c  c  2 


Judgment. 
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limitation  in  the  settlement,  upon  which  the  question  has 
arisen,  is  inconsistent  with  the  policy  of  the  law. 

It  is  not  necessary  to  have  the  doors  of  the  Court  closed, 
because  I  shall  not  enter  into  the  painful  parts  of  the  case, 
and  therefore  the  public  may  be  admitted. 

[His  Honour  stated  the  eflFect  of  the  settlement] 

The  limitation  over  in  favour  of  the  children,  after  the 
decease  of  the  survivor,  or  in  the  event  of  the  wife  living 
apart  from  the  husband,  is  not  very  artistically  framed 
Of  course,  that  could  not  be  intended  to  be  in  derogation 
to  the  life  interest  given  to  the  husband,  supposing  it  was 
a  limitation  that  the  law  would  allow ;  but  the  intention 
was,  that  the  property  should  go  to  the  children  on  the 
death  of  the  husband,  in  the  event  of  her  living  so  separate 
and  apart. 

The  first  thing  I  observe  is,  that  there  is  a  distinct  limit- 
ation, during  the  joint  lives,  to  pay  the  income  into  the 
proper  hands  of  the  wife,  but  with  a  condition  attached  to 
the  payment,  "  if  she  shall  so  long  continue  to  live  with 
him,  and  shall  not  live  separate  and  apart."  Therefore,  if 
that  condition  be  invalid,  and  one  that  the  policy  of  the 
law  will  not  admit,  the  trustees  are  bound  to  pay  the 
income  to  her  during  their  joint  lives  freed  from  the  condi- 
tion. The  case  is  stronger  on  the  subsequent  limitation. 
It  stands  thus : — After  the  death  of  the  survivor,  or  if  this 
event  shall  happen,  the  trustees  are  directed  to  pay  over 
the  whole  fund  in  the  event  of  the  death  of  one  to  the  sur- 
vivor, or  in  the  event  of  such  a  separation  to  the  husband. 
Those  are  two  distinct  limitations,  one  of  which  I  take,  for 
the  reasons  I  am  about  to  assign,  to  be  inoperative,  as  be- 
ing contrary  to  the  policy  of  the  law ;  but  the  other,  being 
a  good  limitation  and  entirely  distinct,  might  take  effect, 
while  the  alternate  one  might  fail 
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H. 

V. 

W. 


As  to  the  policy  of  the  law,  the  difficulty  of  the  case  1857. 
is  this: — If  the  limitation  over  had  been  on  the  wife 
committing  adultery,  I  apprehend  it  would  be  impos- 
sible to  say  that  such  a  limitation  would  be  contrary 
to  law.  The  Statute  of  Westminster  has  provided,  that,  '**^^«»«»  • 
in  such  cases,  a  wife  shall  forfeit  her  dower;  and  any 
objection  founded  upon  the  circumstance  that  the  event 
upon  which  the  limitation  over  is  to  take  effect,  is  the 
commission  of  an  illegal  act,  would  be  well  answered 
by  the  argument  which  was  used  with  reference  to  the 
condition  in  this  case,  namely,  that  it  would  not  be  im- 
politic, because  it  would  only  have  a  tendency  to  secure 
the  due  observance  of  conjugal  duties.  It  is  probable, 
as  suggested,  that  some  reason  personal  to  the  husband 
rendered  it  unsuitable  to  trust  him  with  the  whole  income; 
and  it  has  been  argued,  that>  as  it  was  thus  necessary  to 
limit  the  whole  income  to  the  intended  wife  for  her  sepa- 
rate use,  it  would  be  unreasonable  that  she  should  take 
the  whole  income  if  she  were  living  apart  fi'om  her  hus- 
band and  family,  and  that  the  purpose  of  the  conditional 
limitation  was  to  prevent  this.  But,  whatever  the  object 
was,  the  effect  is,  that,  in  any  event,  upon  her  living  apart, 
by  her  fault,  the  income  would  go  to  the  husband.  It  is  dif- 
ficult to  distinguish  that  from  the  case  of  Cartwright  v. 
Cartwright{a).  It  was  argued  by  the  counsel  for  the  widow, 
that  it  could  not  be  the  meaning  of  the  settlement,  that 
the  husband  might  make  the  house  intolerable  to  the  wife, 
but  that,  if  he  did  not  proceed  to  such  a  length  as  to  give 
her  a  lawful  reason  for  absenting  herself,  the  limitation 
over  would  take  effect  if  she  left  him.  I  concur,  however, 
in  the  view  supported  by  the  other  side,  that,  leaving  the 
husband  without  fault  on  the  part  of  the  wife,  could  only 
mean  the  separating  for  lawfid  reasons,  which  would  en- 
title her  to  a  divorce  a  mensd.  et  thoro,  as  for  maltreatment 
ur  for  adultery  on  the  part  of  the  husband. 

(o)  4  D.  G.  iMjic,  &  (J.  082. 
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1857.  It  is  important  to  observe,  that  it  is  a  limitation  for  the 

H.  benefit  of  the   husband  if  the  wife  lives  apart  from  him 

y^^  through  her  own  fault     You  cannot  say,  if  she  leaves  him 

without  reasonable  cause.     The  law  does    not  recognise 
such  a  state  of  thing&     The  wife  cannot  separate  from  her 
husband.     The  husband  has  a  right  to  insist  on  tlie  pre- 
sence and  the  enjoyment  of  her  society,  and  die  law  recog- 
nises no  such  thing  as  the  wife  living  separately  without 
lawful  cause.     The  consequence  then  of  holding  this  to  be  a 
good  limitation  would  be,  that  it  might  induce  the  husband, 
if  the  wife  lefib  him  through  her  own  &ult,  to  consent  to 
her  continuing  to  live  apart  from  him,  in  order  that  he 
might  be  able  to  appropriate  the  life  income,  and  for  this 
reason  he  might  refuse  to  take  steps  to  enforce  the  restitu- 
tion of  conjugal  rights.     The  policy  of  the  law  in  such 
cases,  for  very  good  reasons,  endeavours  in  the  very  highest 
degree  to  secure  the  observance  of  conjugal  rights,  as  is  shewn 
by  Westmeath  v.  We8tmeath{a),  and  other  cases  of  that  clasa 
According  to  that  policy,  nothing  can  be  permitted  which 
contemplates  the  future  separation  of  the  husband  and 
wife,  where  no  just  cause  has  been  given  to  the  wife  for 
such  separation,  unless  it  be  with  the  husband's  consent 
This  case  is  really  similar  to  Gartvrright  v.  Oartwrigkt, 
where  there  was  a  limitation  by  the  husband's  father  for  the 
separate  Tise  of  the  wife  for  life, — ^probably  for  the  same  rea- 
son that  may  be  suspected  here,  namely,  that  it  was  not 
thought  right  to  trust  the  husband  with  the  disposal  of  the 
property.     In  that  case,  as  here,  there  was  annexed  to  the 
limitation  for  the  separate  use  of  the  wife  a  proviso,  thal» 
in  case  a  separation  should  take  place  by  reason  of  dis- 
agreement or  otherwise,  the  fund  should  go  over  to  the 
husband.     In  this  case,  the  separation  contemplated  might 
take  place,  not  solely  on  account  of  criminal  conduct  on 
the  part  of  the  wife,  but  simply  from  her  caprice  in  leaving 
the  husband;  and  in  either  event,  if  such  separation  should 

(a)  I  Dow  &  Clark,  519. 
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continue,  the  husband  is  to  enjoy  the  income  of  the  pro- 
perty. The  condition  of  separation  can  only  exist  by  his 
consent  and  i^reement;  and  I  am  unable  to  distinguish 
this  from  the  case  of  Gartwrighi  v  Cartwright 

I  have  carefully  read  over  the  case  of  Egeiixyii  v.  Lwd 
Brotvnlow{a\  which  must  be  now  a  leading  authority  on 
questions  relating  to  conditions;  but  without  calling  in  aid 
any  of  the  principles,  which  were  pushed  to  a  considerable 
length  by  that  decision,  it  seems  to  me  to  be  decided,  that, 
by  the  policy  of  our  law,  no  state  of  future  separation  can 
ever  be  contemplated  (during  the  existence  of  coverture) 
by  agreement  made  either  before  or  after  marriage.  It  is 
forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate. 

I  cannot  look  on  this  limitation  for  the  benefit  of  the 
husband  in  the  event  of  the  wife  leaving  him  without 
cause,  as  otherwise  than  contrary  to  the  policy  of  the  law; 
because  it  would  give  to  the  husband  a  benefit  by  waiving 
hiB  marital  rights  which,  in  the  event  of  the  wife  leaving 
him  capriciously,  might  induce  him  to  consent  to  a  con- 
tinued separation,  in  order  that  he  might  enjoy  this  pro- 
perty instead  of  enforcing  those  rights  which  the  law 
requires  him  to  enforce,  to  preserve  intact  the  marital  con- 
tract 

The  decree  will  be  to  carry  into  eflFect  the  trusts  of  the 
settlement;  and  there  must  be  a  declaration  that  the  limit- 
ation over,  in  the  event  of  the  wife  living  separate  and 
apart  from  her  intended  husband  through  any  fault  of  her 
own,  is  void ;  and  that  the  limitation  to  the  survivor  of  the 
husband  and  wife  took  effect  upon  the  death  of  the  hus- 
band. 

(a)  4  H.  L.  Ca.  I. 
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1857. 


May  22nd» 

Pleading — 
Exceptions  to 
AnMwer—Dit' 
eovery — Pita 
—Patent 
StUit, 

When  Plain- 
tiff's right  to 
relief  at  the 
hearing  is 
clear  assuming 
the  title  stet- 
ed  hy  his  bill, 
Defendant^  by 
his  answer  de- 
nying that 
title,  is,  in 
certain  cases, 
protected 
hx)ni  dis- 
covery. 

Thus,  in  a 
suit  to  re- 
strain an 
alleged  in- 
fringement of 
a  patent,  the 
Befenduits  by 
his  answer 
denying  the 
fftot  of  in- 
firingement, 
is  protected 
from  making 
any  discovery 
imnuiterial 
to  that  ques- 
tion, and 
which  when 
that  question 
is  decided 
would  be 
given  under 
the  decree. 

And  it  is 
not  necessary 
to  set  up  a  de- 
fence of  this 
nature  by 
plea. 


DE  LA  RUE  V.  DICKINSON. 

1  HE  bill  sought  an  injunction  to  restrain  an  alleged  in* 
fringement  of  the  Plaintiff's  patent  for  the  manufacture  of 
envelopes  by  means  of  machinery. 

The  Court,  on  a  motion  for  an  injunction,  directed  an 
action,  which  was  tried,  and  resulted  in  a  verdict  for  the 
Plaintiff,  reserving  certain  questions  of  law. 

In  the  meantime,  the  Defendants  had  put  in  an  answer 
to  the  Plaintiff's  interrogatories. 

Those  interrogatories  sought,  amongst  other  things — 

An  account  of  machines  in  the  Defendants'  possession, 
and  a  discovery  from  whom  the  same  were  procured, 
and  whether  they  were  purchased  or  hired,  and,  if  pur- 
chaseil,  as  to  the  consideration  for  such  purchase. 

An  account  of  envelopes  manufactured  by  any  machine 
used  by  the  Defendants,  and  a  discovery  to  whom  such 
envelopes  had  been  sold. 

An  account  of  the  sales  of  such  envelopes,  and  of  the 
quantity  of  envelopes  sold  by  the  Defendants. 

An  account  of  the  profits  made  by  the  Defendants  by  the 
use  of  the  machines  used  by  them  ;  a  discovery  as  to 
the  stock  of  envelopes  now  in  the  possession  of  the 
Defendants  manufactured  by  the  said  machines. 

And  an  accoimt  of  the  sums  of  money  received  by  and 
due  to  the  Defendants  for  envelopes  so  manufactured. 

The  Defendants,  by  their  answer,  admitted  that  they 
had  in  their  po&session  certain  machines,  which  had  been 
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used  by  them  in  the  manufacture  of  envelopes;  and  that        1857. 
they  had  manufactured  and  sold  large  quantities  of  envelopes    dTla  Rus 
by  the  aid  of  such  machine&     But  they  denied  that  such    d,^,  Jj^g^, 
machines,  in  principle  or  action,  resembled  those  described 
in  the  Plaintiff's  specification.     And,  therefore,  submitted 
that  they  were  not  bound  to  answer  the  matters  inquired 
after,  as  mentioned  above. 

The  Plaintiff  took  eight  exceptions  to  the  answer.  The 
first  seven  referred  to  the  interrogatories  above  mentioned  ; 
the  eighth  to  the  concluding  interrogatory  as  to  letters 
and  documents,  as  to  which  the  answer  was  clearly  insuffi- 
cient 


Mr.  Fooks,  in  the  absence  of  Mr.  Rolt,  Q.  C,  for  the  Plain-     Argumtnt. 
tiff,  contended,  that  if  the  defence  were  simply  no  infriuge-  ^"^ 

ment,  it  should  have  been  set  up  by  plea,  not  by  answer; 
and  the  Defendants,  having  elected  to  answer,  were  bound 
to  answer  fully. 

Mr.  Cairns,  Q.  C,  and  Mr.  Hawkvna,  for  the  Defendants, 
adverted  to  the  inconvenience,  not  to  say  impossibility,  in 
patent  cases,  of  raising  a  defence  of  this  nature  by  plea,  and 
asked  the  Court  to  order  the  exceptions  to  stand  over  until 
the  hearing,  as  had  been  done  by  the  Lords  Justices  in  two 
recent  and  unreported  cases,  viz.  Ulegg  v.  Ed/mondson  (a), 
and  Oreavea  v.  NeiUon.  The  discovery  sought  was  wholly 
immaterial  to  the  Plaintiff's  title;  the  Defendants  denied 
that  title.  If  the  Defendants  were  rights  the  discovery  sought 
would  be  simply  useless ;  if  they  were  wrong,  it  would  be  time 
enough  to  grant  the  discovery  when  the  Plaintiff's  title  liad 
been  established. 

Mr.  Dcmiel,  Q.  C,  as  amicus  curiae,  stated  that  the  Lords 

(a)   Originally  heard  at   the      veraed  by  the  Lords  Justices,  see 
RoUs,  2  Jnr.,  N.  B.,  824,  but  re-      3  Id.  S99. 
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1867.  Justices  bad  recently  acted  upon  this  principle  in  other 

D«  LA  Rue  cases,  e,  g,  in  Swiribum  v.  Nelson  (a).     A  usual  form  of 

DioKnrsoH.  order  with  their  Lordships  was  this:  Let  the  DefeDdant 

,  ^  have  a  month  to  answer  after  judgment  at  law. 

Mr.  Fooke,  in  reply,  contended,  that  if  this  mode  of  an- 
swering were  allowed,  an  executor,  Defendant  to  an  ad- 
ministration suit  by  a  creditor,  might  simply  deny  that  the 
Plaintiff  was  a  creditor,  and  by  that  same  denial  protect 
himself  from  making  any  further  discovery.  At  any  rate, 
in  all  patent  cases  it  would  be  useless,  in  future,  to  file  any 
interrogatories  at  alL 


Jiidgnunt.      VXCB- ChANCELLOE  SiB  W.  PaGE  WoOD:— 

The  general  question,  vie.  whether  the  Plaintiff  is  en- 
titled to  have  an  answer  from  the  Defendants  as  to  the  mat- 
ters comprised  in  the  first  seven  exceptions,  ifl  one  of  vezy 
considerable  importance. 

The  rule  on  which  the  Plaintiff  relies,  that  a  Defendant 
electing  to  answer  must  answer  fully,  is,  no  doubt,  a  rule 
sufficiently  well  established,  and  one  which,  as  Mr.  Fooka 
contettds,  has  been  acted  upon  in  many  cases  widi  extreme 
rigour. 

But  the  ground  upon  which  that  rule  has  always  been 
based  is  this,  that>  even  if  the  discovery  should  prove  im- 
material to  the  Plaintiff's  title— as  would  clearly  be  the 
case  in  the  present  instance— still  it  may  be  important  to 
the  Plaintiff  to  have  every  information  bearing  upon  his 
rights  in  this  Court 


(a)  Not  reported. 


J%d0tiMt» 


CASES  IN  CHANCEBY.  891 

In  a  patent  case,  if  the  Plaintiff  once  establishes  the  fact  1657. 
of  infringement,  his  right  to  a  decree  involving  fall  disco- 
very of  all  matters  in  the  nature  of  those  here  inquired  af- 
ter, is  clear ;  everything  therefore  shewing,  or  merely  tend- 
ing to  shew,  the  fact  of  infringement,  must,  of  course,  be  set 
forth  in  the  answer,  to  the  full  extent  of  the  interrogatories. 

But  here,  all  the  discovery  required  by  the  interrogatories 
in  question  assumes  the  £Etct  of  infringement,  and  will  be 
obtained  under  the  decree  at  the  hearing,  as  a  matter  of 
course,  provided  the  fact  of  infringement  be  then  established. 
While,  on  the  other  hand,  if  that  fact  be  not  established 
at  the  hearing,  the  whole  of  the  discovery  required  will  be 
utterly  immaterial,  and  very  expensive  to  all  parties,  in- 
cluding the  Plaintiff. 

It  is  true^  that  the  Defendant  might  have  protected  him- 
self from  putting  in  an  answer,  by  a  plea  denying  the  fact 
of  infringement  But  the  question  is,  whether  he  was  bound 
80  to  plead;  and  I  am  of  opinion,  that,  even  if  such  a  plea 
were  practicable,  be  was  not  so  bound 

It  was  aigued,  iheX,  if  this  mode  of  answering  be  allowed, 
it  will  be  competent  to  an  executor  defendant  to  an  ad- 
ministration suit  by  a  creditor,  to  deay  by  his  answer  the 
&ct  ti)at  the  Plaintiff  is  a  creditor,  and  by  that  bare  denial 
to  protect  himself  from  the  necessity  of  making  any  farther 
discovery.  But,  in  a  creditor's  suit,  there  are  many  inter- 
mediate steps  which  it  may  be  necessary  to  take«  as  to  all 
of  which  an  answer  may  be  material.  It  may  be  necessary 
to  have  a  receiver  appointed,  or  to  obtain  an  order  for  pay- 
ment of  money  into  court,  or  to  take  other  similar  steps. 
In  a  suit  like  the  present,  there  is  nothing  of  this  sort  And 
it  is  clear,  that  the  right  course  in  such  a  case  is  that 
adopted,  as  Mr.  Cairns  assures  me,  by  the  Lords  Justices, — 
although  I  do  not  find  any  actual  report  upon  the  subject, — 
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and  reserve  tbis  question  until  the  Plaintiff's  right  has  been 
established  at  the  hearing. 

If,  at  the  hearing,  the  Plaintiff's  title  to  an  injunction  is 
clearly  established,  he  will  then  be  as  clearly  entitled  to  the 
whole  of  this  discovery  under  the  decree.  But,  even  in  that 
case,  an  answer  will  not  be  necessary,  because,  without  an 
answer,  the  Plaintiff  will  obtain  all  he  seeks,  in  the  ordi- 
nary course  of  the  inquiry  in  chambera 

If,  at  the  hearing,  his  right  is  not  clearly  established,  then, 
as  I  said  before,  the  discovery  sought  will  have  been  simply 
uselesa 

In  this  respect*  Clegg  v.  Edmxyndaon  (a)  is  a  case  clearly 
in  point;  for,  in  that  case,  according  to  the  final  decision  of 
the  Lords  Justices,  the  Plaintiff  £edled  to  establish  his  title. 
Consequently,  had  the  discovery  been  granted  in  the  earlier 
stage  of  the  proceedings,  the  whole  would  have  proved  sim- 
ply useless. 

Equally  ra  porat  are  Lord  Cottenhwm/s  observations  in  a 
case  which  came  before  him  on  this  subject  (6),  where  he 
says,  "  If  a  bill  is  filed  by  a  person  as  a  creditor,  and  he 
asks  for  all  the  title  deeds  of  the  real  estate,  is  the  Plaintiff 
entitled  to  see  the  title  deeds  of  a  person's  estate  because  he 
calls  himself  a  creditor,  which  the  Defendant  denies  that  he 
is  V  Whatever  may  make  out  the  Plaintiff's  title,  he  may 
have  a  right  to  see;  but  documents  not  necessary  to  make 
out  the  Plaintiff's  equity,  he  is  not  entitled  to  see.  And 
the  title  deeds  of  the  real  estate  would  clearly,  in  the  case 
supposed,  be  unnecessary  for  the  purpose  of  making  out  the 
Plaintiff's  equity. 

In  the  present  case,  the  Defendant  may  rely  either  on 

(a)  3  Jut.  N.  S.  299. 
(b)  Adanis  v.  Fis/ier,  3  My.  &  Cr.  626,  545,  546. 
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the  ground  of  principle,  or  on  the  ground  of  immateriality ; 

and  on  either  ground  he  is  equally  relieved  from  answering,    dm  j1  Res 


Therefore,  as  to  the  first  seven  exceptions,  I  must  direct 
them  to  stand  over  until  the  hearing.  The  eighth  excep- 
tion, and  the  costs  of  the  eighth  exception,  must  be 
allowed. 


V, 

DiOKaaov, 


STOCKER  V,  WEDDERBURN. 


Ju7ie  6M. 


1  HE  Plaintiff,  being  the  owner  of  certain  patents  for  the  Cimtmct  to 
manufacture  of  a  material  to  be  used  in  making  bottles  and  staek^i^m^ 
iare  and  similar  articles,  was  desirous  of  forming  a  company  pany— Specific 

,i..ii.  Performance 

to  work  such  patents ;  and  having  induced  certain  persons  ^Agreement 
to  be  promoters  of  such  a  company,  on  the  14th  day  of  Teni^liy^ 
March,  1857,  at  a  meeting  between  such  parties,  a  pre-  i^^^^* 
liminary  agreement  was  signed,  dated  the  10th  of  March,  The  Plaintiff, 
1857,  which  was  as  follows: —  owner  of  cei^ 

tain  piktentB, 
entered  into 
"  Preliminary  Agreement  »  written 

agreement 

"1.  The  several  persons  whose  names  are  hereunto  sub-  ^ith  other 
•^  ,  .   .  persons  to 

scribed  hereby  agree  to  unite  as  members  of  a  joint  stock  forma  Joint 

company,  to  be  established  and  incorporated  with  limited  pony  for  the 
liability  under  the  the  recent  Act.  S^S^  these 

patents,  he 
agreeing  on 
his  part  to  sell  the  patents  to  the  company  upon  oertain  terms,  and  to  take  4ll  requisite 
mesanres  for  obtaining  patents  in  foreign  countries,  and  to  giye  his  whole  serrioes  to  tiie 
company  for  two  years,  and  to  do  his  best  to  improve  the  invention,  and  to  impart  such 
improvements  to  the  company : — Htldt  that  the  plaintiff  could  not  obtain  specific  perform- 
soce  of  this  agreement  against  his  oo-promotei's,  because,  from  the  nature  of  his  own  part 
of  the  agreement,  the  Court  could  not  compel  specific  performance  of  it  by  him. 

The  difference  in  the  cases  where  a  negative  term  of  an  agreement  has  been  enforced  by 
injanctioD,  although  the  rest  of  the  sffreement  could  not  have  been  spedfically  per- 
furtued  in  equity,  is,  that  the  Court  could,  at  any  time,  upon  a  breach  of  any  other  term 
ill  the  agreement,  restore  the  parties  to  their  former  position,  or  nearly  so,  by  dissolving 
the  injunction;  but  if  in  such  a  aose  as  this  the  Court  were  to  compel  the  Defendants  to 
become  a  registered  company,  that  could  not  afterwards  be  undone,  if  the  Plaintiff  were 
to  fiiil  in  hiK  nart  of  the  af^^cment. 
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1867.  '*  2.  The  name  of  the  company  is  to  be,  '  The  Patent  Cor- 

SvooKSR      porated  Mineral  Company,  Limited/  or  such  other  name  as 
^'  may  be  ain-eed. 

"  3.  The  registered  office  of  the  company  shall  be  in 
England. 

**  4.  The  objects  of  the  company  shall  be  the  manufacture 
and  sale  of  corporated  mineral  substances  of  all  kinds. 

"  5.  The  liability  of  the  shareholders  shall  be  limited. 

"  6.  The  capital  shall,  in  the  first  instance,  consist  of 
7,000i.,  divided  into  shares  of  25Z.  each ;  but  no  member 
shall  hold  less  than  ten  of  such  shares  in  the  company. 

"  7.  Any  special  general  meeting  of  the  company  called 
for  that  purpose  shall  have  power,  by  vote  of  three-fourths 
of  the  shareholders  present,  to  increase  the  capital  of  the 
company  to  any  sum  not  exceeding  20,0002. 

"  8.  The  undersigned  A,  S.  Stacker,  being  possessed  of  an 
invention  for  incorporating  mineral  substances,  and  having 
already  secured  Letters  Patent  for  the  same  for  O-reat 
Britain,  France,  and  Belgium,  agrees  that  such  invention 
and  the  said  patents  shall  become  the  property  of  the 
company. 

"  9.  The  consideration  for  such  invention  shall  be  as 
follower : 

"A.  The  said  A.  S.  Stacker  shall  receive  for  the  same 
the  several  sums  of  cash  hereinafter  provided ;  and  there 
shall  be  reserved  and  made  payable  to  him  during  the  con- 
tinuance of  the  said  patents  a  royalty  of  one-eighth  of  the 
profits  which  shall  be  earned  by  the  working  of  the  patent 
process  by  the  company,  such  royalty  to  be  settled  at  the 
time  of  declaring  the  dividends  by  the  company,  and  pay- 
able with  such  dividends  and  in  like  manner  thereto. 

*"  B.  The  several  sums  of  cash  shall  be  paid  as  follows  : 

"  C.  The  sum  of  1,000Z.  out  of  the  first  moneys  received 
from  calls,  and  within  one  week  after  the  incorporation  of 
the  company. 
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"  D.  The  further  sum  of  10002.  in  two  payments,  viz.         1857. 
5002.  within  four  months  of  the  incorporation  of  the  com*      stocub 
pany,  and  the  balance  at  the  end  of  a  year,  or  sooner  if  v^^DDraBunir. 

practicable,   such   balance  being  contingent  on  the  full         

amoQDt  of  capital  being  subscribed  and  paid  up. 

"  E.  The  fiirther  sum  of  1,0002.  so  soon,  within  two  years 
from  the  date  of  incorporation  but  not  beyond,  as  the 
directors  shall  be  satisfied  that  the  patent  process  is  actually 
earning  to  the  company,  as  hereby  formed,  a  profit  of  252. 
per  centum  per  annum. 

"F.  The  further  sum  of  1,0002.  is  to  be  retained  and 
applied  in  payment  up  of  the  calls  upon  forty  shares  of 
252.  eachy  which  the  said  A.  8.  Stocker  has  agreed  to  take 
iD  the  company. 

*'  G.  And  if,  within  three  years  from  the  date  of  incor- 
poration, the  company  shall  be  found  to  pay  1002.  per 
centum  per  annum  profit,  then  the  said  A.  8.  Stocker  shall 
receive  a  further  sum  of  1,0002. 

"  10.  The  said  A,  8.  Stocker  engages  to  take  any  pro- 
ceeding required  of  him  by  the  company  at  the  company's 
expense  to  obtain  other  patents  in  foreign  countries,  which 
patents  shall  belong  to  the  company ;  and  if  an  American 
patent  be  so  obtained,  the  said  A.  8,  Stocker  shall,  besides 
the  one-eighth  royalty  before  provided  for,  receive  also  one 
other  one-eighth  royalty  from  all  profit  derived  from  such 
patent 

"11.  Mr.  Stacker's  plant  and  stock  on  hand  to  be  pur- 
chased at  a  valuation,  to  be  made,  if  necessary,  by  a  valuer 
on  each  side,  and  payment  to  be  made  within  six  months  of 
the  date  of  the  incorporatioiL 

'*  12.  The  said  A.  8.  Stocker  agrees  that  he  will,  at  the 
request  of  the  company,  and  so  long  as  the  company  shall 
desire,  if  not  exceeding  two  yeaz%  devote  his  time  to  the 
manufacture  of  the  patented  production,  and  engage  himself 
wholly  for  the  company,  to  promote  its  interests  in  every 
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1857. 

8T0CKXR 

V. 

Wkddxbburit. 
Statement. 


possible  way,  and  he  will  tise  all  his  skill  in  improvements  in 
working  the  patent  process ;  and  he  will  not,  during  the 
existence  of  the  company,  be  engaged  in  business  of  a 
similar  nature  to  that  thereby  contemplated,  without  the 
written  consent  of  three-fourths  in  number  and  value  of  the 
shareholdera  Mr.  Stacker's  salary  to  be  at  the  rate  of  3001- 
per  annuHL 

*'  13.  If  Mr.  Stacker,  at  any  time  during  the  continuance 
of  the  patents  made  over  to  this  company,  or  any  member 
of  the  company  so  long  as  he  is  a  shareholder,  discover  or 
come  to  the  knowledge  of  any  improvement  or  new  inven- 
tion which  shall  be  applicable  to  the  patent  process  intended 
to  be  worked  by  this  company,  Mr.  Stacker  or  such  mem- 
ber shall  be  bound  to  impart  and  make  over  to  the  com- 
pany such  invention  or  improvement,  but  the  company 
shall  be  bound  to  pay  to  such  member  a  proper  compensa- 
tion for  the  same. 

"  14.  Until  otherwise  settled,  all  the  shareholders  shall 
be  considered  directors,  and  the  affairs  of  the  company 
shall  be  governed  by  them,  and  by  committees  to  be  ap- 
pointed by  them,  until  the  number  and  qualification  of 
directors  shall  be  otherwise  settled. 

''  15.  All  or  any  of  the  directors  who  shall  devote  their 
time  to  the  business  of  the  company,  shall  be  remimerated 
according  to  their  services  by  the  vote  of  such  sum  of 
money  as  shall  be  fixed  by  a  general  meeting. 

"  16.  No  share  in  the  company  shall  be  transferred  other- 
wise than  to  a  shareholder,  or  to  a  person  previously  ap- 
proved by  the  directors  or  an  absolute  majority  of  them; 
and  as  often  as  any  shareholder  shall  propose  to  transfer 
any  share  or  shares  to  any  person  or  persons  (not  being  a 
shareholder)  as  to  whom  an  objection  shall  appear  tfO  exist, 
the  director  shall  certify  the  &ct  of  such  objection,  and  the 
holder  of  such  share  may  then  propose  some  other  trans- 
ferree,  or  may  call  upon  the  directors  to  find  within  a  month 
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another  purchaser  at  a  teir  and  proper  price.  But  no  share 
shall  be  transferred  till  after  the  expiration  of  one  year  from 
the  incorporation  of  the  company. 

"  17.  Any  disputes  arising  out  of  any  of  the  clauses  in 
this  agreement  are  to  be  settled  by  arbitration  in  the  usual 
manner,  and  this  agreement  may  be  made  a  rule  of  the 
Court  of  Queen's  Bench. 

''  18.  The  present  bankers  of  the  company  shall  be  the 
London  and  Westminster. 

"  19.  The  general  r^ulations  of  the  company  shall  be 
sach  as  may  be  agreed  on  by  a  majority  of  the  subscribers, 
to  be  assembled  in  a  general  meeting  previously  to  the  in- 
corporation of  the  company. 

''Dated  13th  March,  1857. 

"Alexander  S.  Stocker. 


Kaubs. 

Addrbsses.                   No. 

or  Shares. 

Thonaa  Gkuratt    . 

J.  S.  Club,  Charles-Bt.      . 

20 

William  Clarke     . 

Army  &  Navy  Club 

20 

6,  Btockbr.  ter.,  Pimlico  . 

20 

John  Osborne 

67,  £aton-pL  Belgravia  . 

10 

Godfrey  W.  FitzHugh 

Arthur's  Club  . 

20 

FrancU  Garratt     . 

Army  &  Navy  Club 

20 

JohnHaU      .        .        . 

Ladbroke-villas,  Notting-hill 

20.«XW. 

Alex.  &  Stocker  . 

18,  Wimpole-street  . 

40-1000^. 

Some  of  the  same  persons,  (not  including  the  Flaintifi^) 
and  also  the  Defendants,  Wedderbum  and  Bamett,  at  a 
subsequent  meeting,  executed  the  following  articles  of  asso- 
ciation:— 

"  Limited  Company. — Memorandum  of  Association  of  the 
Patent  Corporated  Mineral  Company,  Limited. 

"  1.  The  name  of  the  company  is  the  Patent  Corporated 
Mineral  Company,  Limited. 

"  2.  The  registered  office  of  the  company  is  to  be  esta- 
blished in  England. 
"  3.  The  objects  for  which  the  company  is  established  are 
VOL.  IIL  B  D  K.  J. 
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1857. 
Stockkr 

V. 

Weddbrbubn. 
Statewunt, 
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the  manufacture  and  sale  of  corpoiated  mineral  substances 
of  all  kinds. 

"  4.  The  liability  of  the  shareholders  is  limited. 

"  5.  The  nominal  capital  of  the  company  ia  7000?.,  di- 
vided into  280  shares  of  25Z.  each.  We,  the  several  per- 
sons, whose  names  and  addresses  are  subscribed,  are  desirous 
of  being  formed  into  a  company,  in  pursuance  of  this  me- 
morandum of  association,  and  we  respectively  agree  to  take 
the  number  of  shares  in  the  capital  of  the  company  set  op- 
posite our  respecUve  names. 

No.  OT  Shares 
Namks  Ain>  Addresses  of  Subscribers.       taken  bt  each 

Subscriber. 
Francis  Garratt,  Army  and  Navy  Club,  PftU  Mall  20 

John  Kellerman  Wedderbum,  Junior  United  Ser- 
vice Club,  Charles-street,  Begent-sti-eet        -        -  20 

John  Osborne,  Junior  United  Service  Club,  Charles 
street,  Begent-street    ------  lo 

Godfrey  William  FttzHugh,   Arthur's  Club,    St. 
James'-street       -------  20 

William  Clarke,  Army  and  Navy  dub,  St  James*- 
street  ---------  go 

Thomas  Garratt,    Junior  United    Service    Club, 
Charles-street      -------  20 

John  Hall,  9,  Ladbroke-villas,Notting  Hill     -        -  20 

R  Bamettf  30,  Bryanstone-square ...        -  20 


"Articles  of  Association  of  the  Patent  Corporated  Mineral 
Company,  Limited 

''  1.  No  person  shall  be  admitted  on  the  register  of  the 
company  as  a  shareholder,  or  remain  a  shareholder  therein, 
unless  he  shall  hold  at  least  ten  shares  in  the  company. 

"2.  No  shareholder  shall  transfer  his  shares  otherwise 
than  to  a  shareholder  in  the  company,  or  to  a  person  previous- 
ly approved  by  all  the  directors,  or  an  absolute  majority  of 
them;  and  as  often  as  any  shareholder  shall  be  prevented 
by  an  objection  on  the  part  of  the  directors  from  transfer- 
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ring  any  share  or  shares  to  any  person  who  shall  have  pur-      ^  ^^7.  ^ 
chased  or  he  willing  to  purchase  the  same,  he  shall  be  at      Stockir 
liberty  to  call  upon  and  require  the  directors,  within  one  widdbrbubn. 
calendar  month,  either  to  purchase  such  share  or  shares  on      .  "    ' 
behalf  of  the  company,  or  to  procure  some  other  person, 
being  a  shareholder,  or  a  person  approved  by  a  majority  of 
the  directors^  to  purchase  and  to  take  such  shares  at  a  &ir 
and  reasonable  price. 

**  3.  The  regulation  of  Table  B  of  the  Joint  Stock  Compa- 
nies Act^  1856,  as  to  increase  of  capital,  numbered  20,  shall 
not  extend  to  authorise  the  increase  of  the  company's 
capital  so  as  to  exceed  40,0002.,  in  the  whola 

"  4.  The  regulation  of  Table  B  as  to  votes  of  shareholders, 
numbered  38,  shall  not  apply,  and  every  shareholder  shall 
have  one  vote  in  respect  of  every  share  he  holds. 

"  5.  The  regulation  of  Table  B  as  to  disqualification  of  di- 
rectors, numbered  47,  shall  be  subject  to  the  following  ad- 
ditional exception,  that  no  director  shall  vacate  his  office 
by  reason  of  his  acting  as  an  attorney  or  solicitor  on  behalf 
cS  the  company,  or  being  concerned  or  participating  in  the 
profits  of  any  business  .transacted  by  himself  or  his  partner 
or  partners  in  that  capacity,  or  being  manager  of  any  part 
of  the  company's  business,  and  receiving  allowances  for  the 
same. 

"  6.  The  regulations  of  Table  B  as  to  rotation  of  directors, 
numbered  48  to  54,  both  inclusive,  shall  not  apply.  All  the 
shareholders  in  the  company  for  the  time  being,  not  ex- 
pressly disqualified  under  the  regulation  of  Table  B,  num- 
bered 47,  as  modified  by  these  articles,  shall  be  directors, 
until  r^ulations  fixing  the  number,  mode  of  election,  term 
of  oiBce,  and  order  of  rotation  of  directors  shall  be  adopted 
by  an  extraordinary  general  meeting. 

*7.  The  regulation  of  Table  B  as  to  accounts,  numbered 
73,  shall  not  apply. 

"8.  The  regulations  of  Table  B  as  to  auditors,  numbered 
dd2 
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74  to  84  both  inclusive,  shall  not^  in  the  first  instance, 
apply. 

"  9.  Any  shareholder  who  may  discover  or  come  into  the 
siaumeni.  posscssion  or  knowledge  of  any  improvement  or  new  inven- 
tion in  or  connected  with  the  manufacture  of  corporated 
mineral  substances,  and  available  for  the  purposes  of  this 
company,  whether  patented  or  otherwise,  shall  forthwith 
communicate  the  same  to  the  company,  and  shall  give  to 
the  company  the  option  of  becoming  the  absolute  owners 
thereof,  or  of  taking  the  exclusive  or  any  partial  use  there- 
of, at  the  discretion  of  the  company,  on  being  paid  such 
remuneration  for  what  the  company  shall  so  take,  as  shall 
be  fixed  by  the  directors  or  settled  by  arbitration. 

"  10.  No  shareholder  shall,  without  the  written  consent  of 
the  majority  of  the  other  shareholders,  be  engaged  in  the 
manufacture  or  sale  of  corporate  mineral  substances  of  any 
kind,  otherwise  than  in  connection  with  the  company. 

"  11.  Any  dispute  which  may  arise  between  any  of  the 
shareholders  amongst  themselves,  arising  out  of  the  affiurs 
of  the  company,  shall  be  settled  by  arbitration  in  the  usual 
manner." 

Opinions  of  counsel  were  afterwards  obtained  &vourable 
to  the  patents,  but  the  parties  seem  to  have  doubted  their 
validity ;  for,  on  the  26th  of  March,  1857,  the  majority  of  the 
original  promoters  signed  a  letter  to  the  solicitor  of  the 
association,  which  was  in  the  following  terms : 

''  In  consequence  of  the  unfavourable  report  received  of 
Mr.  Stocker's  patents,  we  think  that  we  cannot  properly  be 
parties  to  fonning  the  joint  stock  company  contemplated 
for  working  them;  we  therefore  now  revoke  our  assent  and 
signatures  to  the  declaration  and  articles  signed  for  the  pur- 
pose of  establishing  such  company,  and  b^  you  to  consider 
this  as  a  distinct  intimation  that  the  same  are  not  to  be 
made  use  of." 
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The  solicitor,  in  consequence  of  this  notice,  refused  to 
take  the  necessary  steps  for  registering  the  company. 

The  Plaintiff  then  filed  this  bill  against  all  the  promoters 
who  had  signed  the  agreement  and*  the  articles,  other  than 
himself  stating  that  the  Plaintiff  had  incurred  serious  ex- 
peDse  in  preparing  to  be  in  readiness  for  commencing  oper- 
ations on  behalf  of  the  said  company;  and  he  had  already 
received  great  detriment  and  injury  in  relation  to  his  said 
patents,  by  the  conduct  of  the  Defendants  in  refusing  to 
perform  the  said  agreements,  the  title  to  his  patents 
having  been  by  such  conduct  put  in  jeopardy,  for  which 
any  redress  at  law  would  be  wholly  inadequate;  and 
chaigmg,  that,  under  the  circumstances,  the  Defendants 
ought  to  be  compelled  specifically  to  perform  the  said  agree- 
ment, and  to  pay  the  costs  of  the  suit;  and  praying  that 
the  Defendants  might  be  decreed  specifically  to  perform  the 
said  agreement  of  the  13th  of  March,  1857,  and  for  that 
purpose  to  take  all  such  steps  as  might  be  necessary  for  the 
registration  and  incorporation  of  the  said  company,  pursu- 
ant to  and  in  accordance  with  the  said  memorandum  and 
articles  of  association  respectively,  and  to  do  all  other  ne- 
cessary acts  for  carrying  the  said  agreement  and  articles  in- 
to full  effect,  the  Plaintiff  being  ready  and  willing,  and 
thereby  offering,  specifically  to  perform  the  same  on  his  part. 

The  Defendants  demurred. 
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1857- 
Stockeb 

V. 
WsOOKRBURir. 


Mr.  Cairns,  Q.  C,  and  Mr.  Cotton,  for  the  demurrer : — 

First,  the  Court  will  not  enforce  part  of  this  a^eement 
only;  because  it  is  impossible  that  it  should  decree  specific 
performance  of  all  the  terms  of  it.  It  cannot  compel  the 
Plaintiff  to  give  his  services  to  the  company ;  nor  can  it 
oblige  the  Defendants  to  take  all  the  numerous  steps 
necessary  to  form  the  company. 


ArjwmeiU, 
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1857.  Secondly,   it  would,  obviously,  be. very  inadvisable  to 

Stookkb  compel  the  formation  of  this  company;  because,  if  formed; 
it  could  not  work,  for  the  Defendants  would  decline  to  act 
as  directors. 


V. 
WSDDBBBUBir. 


Argwneni, 


Then  there  is  a  perfect  remedy  for  the  Plaintiff  at  law, 
where  he  may  recover  damages  for  breach  of  the  agree- 
ment, if  he  is  entitled  to  any;  and  a  jury  would  take  into 
consideration  the  alleged  depreciation  of  the  patents,  and 
all  other  injuries  he  may  have  sustained. 

In  Hercy  v.  Birch  (a),  it  is  laid  down  that  the  Court  will 
not  execute  an  agreement  to  form  a  partnership,  when  it 
may  be  dissolved  immediately  afterwards. 

Mr.  RoU,  Q.  G,  and  Mr.  W.  ColUns,  for  the  bill  :— 

The  bill  has  two  objects — ^to  have  the  company  regis- 
tered and  to  form  the  partnership.  If  either  of  these 
objects  can  be  carried  out  by  the  Court,  the  bill  must  be 
sustained. 

The  Court  will  decree  specific  performance  of  an  agree- 
ment to  form  a  partnership:  Buxton  y.  Lister  (b)  ;  or  of 
an  agreement  to  pay  money  by  instalments :  Adderley  v. 
Dixon  {c)\  so,  of  an  agreement  which  contemplates  that 
something  else  shoidd  be  done  to  perfect  it :  Fenner  v. 
Hepburn  {d).  It  is  no  objection  that  the  Plaintiff's  part  of 
this  agreement  is  such  as  the  Court  would  not  decree  to  be 
performed,  because  by  his  bill  he  offers  to  perform  his  part 
This  was  the  case  in  Dietrichaen  v.  Gabbum  (e)  Lum- 
ley  V.  Wagner  {f),  and  Hawkea  v.  Eastern  Counties 
Railway  Compa/ny(g).     In  the   note  to  Grawshay  v. 

(a)  9  Ves.  357.  («)  2  PhU.  52. 

(6)  3  Atk.  383.  (/)  1  De  G.  M.  &  G.  604. 

(c)  1  S.  &  S.  607.  (ff)  16  Jur.  1051. 

(<£)  2  Y.  &  C.  C.  C.  159. 
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MatUe(a),  it  is  stated  that  LordJ?{c2o7i  was  not  satisfied        i857. 
with  the  decision  in  Hercy  v.  Birch  (6).  Stockbb 

V. 

The  reply  was  not  heard.  Weddmurk. 

ArgumttU. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

It  has  been  argued,  that^  where  persons  have  entered  Judgment. 
into  an  agreement  to  execute  a  deed  containing  certain 
provisions,  the  Court  will  order  the  execution  of  such  deed, 
without  regard  to  the  question  whether  or  not  its  pro- 
visions are  such  as  the  Court  can  decree  to  be  specifically 
performed ;  and  that  it  will  in  such  cases  consider  it  to  be 
the  substantial  part  of  the  agreemeut^  that  a  deed  should 
be  executed  so  as  to  vest  in  the  parties  the  legal  rights 
which  they  have  mutually  agreed  to  confer.  I  concur  in 
this  view.  If,  in  this  case,  one  term  of  the  agreement 
had  been  for  the  execution  of  a  deed  containing  the 
same  provisious  as  are  contained  in  the  agreement  itself, 
the  Court  might  have  decreed  the  execution  of  such  a 
deed.  Or  if  the  agreement  had  been,  that,  in  consideration 
of  the  Plaintiff  assigning  to  them  his  patents,  the  De- 
fendants should  form  themselves  into  a  registered  company, 
of  which  the  Plaintiff  should  be  a  member, — ^it  is  not 
necessary  now  to  determine  the  point — ^but  it  is  possible 
that  the  Plaintiff  would  not  have  had  great  difficulty  in 
obtaining  specific  performanca  The  Court  might  be  in- 
clined to  decree  specific  performance,  in  order  to  give  to  a 
Plaintiff  aU  the  advantages  which  would  accrue  from  the 
Company  being  so  constituted  as  that  he  could  sue  it 
at  law. 

The  agreement  here  is  entire,  and  cannot  be  divided 
into   an  agreement  to  form  a  company,  and  a  separate 

(a)  1  Swanst.  609.  (6)  9  Yes.  357. 
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1857.         agreement  when  the  company  is  formed  for  the  purchase 

Stookeb      ^J  them  of  the  Plamtiffs  patents,  and  that  he  should  give 

o.  them  the  other  benefits  which  are  stipulated  on  his  part 

It  IS  clear,  that  it  is  agreed   that  a  company  should  be 

Judgment,     formed  for  the  purpose  of  working  the  patents,  and  for  the 
other  benefits  mentioned  in  paragraphs  10, 12,  and  13. 

[His  Honour  read  them.] 

The  last  provision  in  the  12th  clause  is  open  to  the  ob- 
servation, that  it  may  infringe  the  rule  against  restraint  of 
trade,  not  being  confined  within  any  limits,  either  of  time 
or  place. 

It  is  not  specified  that  these  stipulations  shall  be  inserted 
in  the  partnership  deed,  but  they  are  part  of  the  contract 
on  which  the  parties  agree  to  form  themselves  into  a  com* 
pany  imder  the  Joint  Stock  Companies  Act,  and  agree 
to  pay  to  the  PlaintiflF  several  sums  of  money,  a  certain 
sum  immediately,  and  afterwards  a  royalty :  10002.  out  of 
the  first  money  to  be  raised  by  calls,  and  a  further  sum  of 
10002.  within  a  certain  time  after  the  incorporation  of  the 
company. 

I  will  assume  that  the  company  was  incorporated  at 
the  time  of  the  agreement^  and  that  the  agreement  was  for 
sale  to  the  company  of  the  Plaintiff's  patents,  and  that  the 
Plaintiff  should  devote  himself  to  the  service  of  the  com- 
pany for  two  years.  I  think  it  is  plain  that  this  Court  could 
not  enforce  such  an  agreement  at  the  suit  of  the  Plaintiff, 
because  the  company  would  certainly  not  have  been  able  to 
enforce  the  Plaintiff's  part  of  such  an  agreement  against 
him.  With  respect  to  the  observations  that  have  been 
made  upon  the  cases  in  which  injunctions  have  been  granted 
to  restrain  the  breach  of  a  negative  term  in  an  agreements 
that  this  amounts  in  fact  to  specific  performance  of  a  part 
of  those  agreements,  upon  the  Plaintiff  in  the  cause  agree- 


Judgment. 
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ing  to  do  all  that  is  requisile  on  his  part^  as  in  Dietrichaen  1857. 
7.  CcMnim  (a),  the  distinction  in  those  cases  is,  that  where  stookeb 
a  person  is  ordered  by  injunction  to  perform  a  negative  cove-  yfja>j>m\jw 
nant  of  that  kind,  the  whole  benefit  of  the  injunction  is  con- 
ditional upon  the  Plaintiff's  performing  his  part  of  the  agree- 
ment, and  the  moment  he  fails  to  do  any  of  the  acts  which  he 
has  engaged  to  do,  and  which  were  the  consideration  for  the 
negative  covenant,  the  injunction  would  be  dissolved.  But 
in  this  case,  if  I  were  to  compel  the  Defendants  to  form 
themselves  into  a  registered  company,  I  could  not  after- 
wards undo  that,  whatever  were  to  happen.  They  would 
have  to  pay  the  Plaintiff  at  once  10002. ;  and  when  he  was  in 
possession  of  this  money,  and  they  were  subject  to  all  the 
liabilities  which  such  a  decree  as  is  now  asked  for  would  im- 
pose upon  them,  what  could  the  Court  do  if  the  Plaintiff  were 
to  refuse  to  perform  his  part  of  the  contract 

Lord  St  Leonards,  in  Oervais  v.  Edwards  (b),  drew  a 
distinction  between  the  case  of  an  agreement  to  execute  a 
deed,  which  theCourt  would  decree  to  be  specifically  perform- 
ed, and  an  agreement  to  do  acts  beyond  the  power  of  the 
Court  to  enforce,  to  which  he  adhered  in  Lumley  v.  Wa{f7ier. 
In  Gervais  v.  Edwards  (b),  the  bill  was  for  specific  per- 
formance of  a  contract,  of  which  one  term  was,  that,  if  any 
damage  should  result  to  the  lands  of  the  Defendant  above 
a  mill-dam,  which  it  was  agreed  should  be  erected,  from 
such  dam,  the  Plaintiff  should  give  an  equivalent  in  land 
as  compensation  for  such  damage,  the  damage  and  equiva- 
lent to  be  given  to  be  ascertained  and  set  out  by  arbitrators. 

It  was  argued  in  that  case,  as  it  has  been  argued  here, 
that  the  Court  should  direct  a  deed  to  be  executed  contain- 
ing certain  covenants.  Lord  St  Leonards  said :  "  If  the 
jurisdiction  of  this  Court  permitted  it,  I  should  willingly 

(a)  2  Ph.  52.  (6)  2  Dr.  &  War.  80. 
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grant  a  specLfic  performance  of  tiiis  agreement,  because 
the  merits  are  altogether  on  the  side  of  the  Plaintiff;  but 
I  do  not  see  how  it  is  possible  specifically  to  execute  this  con- 
tract. The  Court  acts  only  when  it  can  perform  the  very 
thing  in  the  terms  specifically  agreed  upon;  but  when  we 
come  to  the  execution  of  a  contract  depending  upon  many 
particulars  and  upon  imcertain  events,  the  Court  must  see 
whether  it  can  be  specifically  executed  Nothing  can  be 
left  to  depend  upon  chance,  the  Court  must  itself  execute 
the  whole  contract  There  are  cases  where  some  of  the 
acts  to  be  done  consequent  on  the  specific  execution  of 
the  contract  may  be  performed  subsequently.  Thus»  a  con- 
tract for  sale  of  timber  can  be  specifically  executed,  although 
the  timber  is  to  be  cut  down  at  a  future  time  or  at  inter- 
vals, and  the  money  to  be  paid  by  instalments.  It  is  a 
certain  contract,  and  the  manner  of  dealing  with  the  thing 
sold  by  future  cuttings  is  no  objection  to  a  specific  per- 
formance. The  one  man  sells  the  timber,  and  the  other 
pays  for  it  the  price  contracted  for.  Here  part  of  this  con- 
tract is  at  once  capable  of  a  specific  execution.  This  ad- 
mits of  no  doubt.""  He  added  subsequently:  ''It  is 
said,  that  this  operates  either  in  prsesenti  and  has 
been  executed  by  the  award,  or  that  the  agreement  in  this 
respect  might  form  a  part  of  the  deed.  I  am  clearly  of 
opinion,  that  this  is  not  a  matter  to  be  presently  ascer- 
tained, but  IB  dependent  upon  the  operation  of  works  con- 
tracted to  be  erected,  and  can  only  be  ascertained  after  the 
works  have  been  in  operation.  The  provision  was  to  guard 
against  the  probable  chance  of  future  damage  to  the  De- 
fendant's land.  No  evidence  has  been  read  to  show  that 
it  formed  any  part  of  the  award,  or  that  the  arbitrators 
took  it  into  their  consideration ;  and  the  language  of  the 
award  does  not  imply  that  they  did.  Well,  then,  it  b  a 
prospective  measure,  and  what  is  the  decree  to  be?  It 
cannot  be  made  the  subject  of  covenant ;  that  is  not  the 
agreement  of  the  parties.'* 


JvdgvMfU, 
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The  Plaintiff  in  this  case  has  not  agreed  to  execute  a  1857. 
deed  contaiDing  covenants  to  do  certain  acts,  but  he  has  Siooub 
agreed  to  do  certain  things.  He  now  seeks  to  compel  the  ^j„,j>^*jiburic 
Defendants  to  form  the  company,  and  then  they  would  be  left 
to  their  remedy  against  him  at  law  if  he  should  fsil  in  his 
part  of  the  agreement  On  these  grounds  alone  I  think 
that  I  could  not  decree  specific  peiformance  as  prayed  by 
this  bilL  There  is  indeed  a  further  difficulty,  that  the  De- 
fendants might  refuse  to  act  as  directors  if  the  company 
were  formed ;  and  also  as  there  are  only  two  members  of 
the  company  who  are  desirous  that  the  company  should  be 
formed,  the  others  might  assign  all  their  shares  to  one  of 
thraaselves,  and  then  there  would  not  be  a  sufficient  num- 
ber of  members  to  satisfy  the  requirements  of  the  Joint 
Stock  Companies  Act  But  perhaps  it  might  be  answered 
to  these  objections,  that  it  would  not  be  competent  to  the 
parties  to  do  any  acts  tending  to  annihilate  the  agreement 
they  have  entered  into. 

However,  it  appears  to  me  that  this  is  one  entire  agree- 
ment, and  I  cannot  decree  specific  performance  of  part  of 
it^  so  as  to  give  to  the  Plaintiff  all  the  benefits  for  which  he 
has  stipulated,  while  the  other  terms  of  the  agreement  are 
of  such  a  nature  that  the  Court  is  unable  to  decree  specific 
performance  of  them. 

The  demurrer  must  be  allowed.  The  grounds  of  my 
decision  do  not  leave  any  possibility  of  improving  the  case 
of  the  Plaintiff  by  amendment  of  the  bill.  The  Plaintiff 
must  pay  the  costs  of  the  suit.  I  am  not  bound  to  assume 
that  all  the  allegations  in  the  bill  are  true,  for  the  purpose 
of  determining  who  is  to  pay  the  costs.  Otherwise,  in 
every  case,  Defendants  might  be  driven  to  defend  a  cause 
up  to  the  hearing  instead  of  demurring,  in  order  to  save 
their  costs. 
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1867. 


Feb,  18M, 


J<mU  Stock 
Compcmies — 
19&20 
Vict.€.i7ft.25. 
— MotioHi — 
Meeting* — 
CaUs^  Vali- 
dity of. 


In  the  Matter  of  THE  BRITISH  SUGAR 
REFINING  COMPANY, 

AND 

In  the  Matter  of  THE  JOINT  STOCK 
COMPANIES  ACT,  1856. 

Motion  under  the  25th  section  of  the  Joint  Stock  Com- 
panies Act,  1856  (a),  on  behalf  of  Theophiltis  Faris,  the 


The  25th  secfcion  of  the  Joint  Stock  Companies  Act>  1856  (19  &  20  Vict,  a  47),  enabling 
a  shareholder  whose  name  is  without  sufficient  cause  omitted  to  be  entered  in  the  com- 
pany's r^^ter,  to  apply  by  motion  for  an  order  that  the  register  may  be  rectified,  was  not 
meant  to  give  to  erery  shareholder  ex  debito  jnetUue  this  summary  remedy.  The  object  of 
that  section  was,  to  enable  the  Court  to  avoid  the  inconvenience  and  injustice  which  oooir 
sionally  arise  from  capricious  or  frivcilous  objections  on  the  part  of  companies  to  complete 
the  registration  of  their  shareholders.  It  was  not  intended  by  the  Act,  that,  in  the 
event  of  there  being  a  serious  question  to  be  tried,  the  matter  should  be  disposed  of 
summarily. 

A  resolution  for  a  call  may  be  good,  though  resolutions  for  calls  for  smaller  sums  had 
been  previously  negatived  at  the  same  meeting. 

Whether,  provided  shareholders  have  had  notice  by  means  of  circulars  of  a  meeting  for 
the  purpose  of  making  calls,  a  shareholder,  who  has  attended  such  meeting,  can  object  to 
calls  made  thereat,  on  the  mere  ground  that  the  company  omitted  to  advertise  the  meeting 
in  any  newspaper,  as  required  by  their  deed  of  settlement — Qiuere. 

But  where  a  shareholder,  having  so  attended  at  such  meeting,  had  allowed  others  to  pay 
their  calls,  and  after  lying  by  for  six  mouths  assigned  his  shares  ; — ffeld,  that  his  assignee 
could  not,  by  motion  under  the  25th  section  of  the  Act,  apply  to  have  his  name  entered 
on  the  register,  so  long  as  the  calls  remained  unpaid;  and  his  motion  was  dismisBed 
with  costs. 


(a)  By  the  25th  section  of  this 
Act  (19  &  20  Yict.  c  47),  it  is 
enacted,  that,  *'  If  the  name  of  any 
person  is,  without snfficientcanse, 
entered  or  omitted  to  be  entered 
in  the  register  of  shareholders  of 
any  company,  such  per  jon,or  any 
shareholder  of  the  company,  may, 
as  respects  companies  registered 
in  England  or  Irelandj  by  motion 
in  any  of  Her  Majesty's  superior 
Courts  of  Law  or  Equity,  and, 
as  respects  companies  registered 
in  Scotland,  by  summary  petition 
to  the  Court  of  Session,  apply  to 
such  Court  for  an  order  that  the 


register  may  be  rectified;  and  the 
Court  may  either  refuse  such  ap- 
plication, with  or  without  costs, 
to  be  paid  by  the  applicant,  or  it 
may,  if  satisfied  of  the  justice  of 
the  case,  make  an  order  for  the 
rectification  of  the  register,  and 
may  direct  the  company  to  pay 
all  the  costs  of  such  motion  or 
petition,  and  any  damages  the 
party  aggrieved  may  have  sus- 
tained." The  Act  then  contuns 
certain  other  provisions,  in  case 
the  company  shoidd  make  de&ult 
in  registering. 
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purcliaser  and  assignee  from  James  Fraser,  of  500  shares 
in  the  British  Sugar  Refining  Company,  that  the  company 
might  be  ordered  to  rectify  the  register  of  their  sharehold- 
ers, by  inserting  therein  the  name,  address,  and  quality  of 
Faria,  as  the  holder  of  the  said  shares;  and  also  by  insert- 
ing in  the  register  the  date  at  which  Fraser  ceased  to  be  a 
shareholder  of  the  company  in  respect  of  the  said  shares : 
Faris  thereby  offering  to  execute  the  company's  deed  of 
settlement 
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It  appeared,  that^  in  April,  1856,  the  capital  of  the  com- 
pany proving  insufficient,  a  meeting  of  the  shareholders  was 
called  for  the  23rd  of  that  month,  with  a  view  of  consider- 
ing the  affiiirs  of  the  company,  and  the  steps  to  be  taken 
with  regard  to  the  amount  of  capital. 

The  deed  of  the  company  provided  that  the  directors 
should  be  authorised  to  make  calls,  with  the  concurrence  of 
a  general  meeting ;  that  in  case  of  any  meeting,  original 
or  adjourned,  a  circular  notice  should  be  sent  to  each  of  the 
shareholders;  and  that  there  should  also  be  inserted  in  cer- 
tain newspapers,  three  days  before  the  meeting,  a  notice  of 
snch  intended  original  or  adjourned  meeting. 

It  appeared  that  the  meeting  called  for  the  23rd  of  April 
was  regularly  held  in  conformity  with  the  provisions  of  the 
deed,  and  was  adjourned  till  the  9th  of  May.  Circulars 
tvere  sent  to  the  several  shareholders,  giving  notice  of  the 
adjourned  meeting  for  the  9th  of  May;  but  no  advertisement 
appeared  to  have  been  inserted  in  the  newspapers,  as  provided 
by  the  deed.  Several  shareholders,  however,  attended  the 
adjourned  meeting;  and,  amongst  them,  Fraser  was  present. 
The  first  resolution  was  proposed  and  seconded  by  two  of 
the  directors  of  the  company,  that  the  directors  should  be 
empowered  to  make  a  call  of  12s.  6d,  per  share,  with  a  view 
to  the  efficient  working  of  their  refinery,  and  that  the  work- 
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ing  should  be  continued  for  a  period  of  two  dear  months. 
That  resolution  was  put  and  n^atived.  A  second  resolu- 
tion was  proposed  and  seconded,  for  a  call  of  lOa.  per  share 
upon  all  the  ordinary  shares  of  the  company,  which  was 
also  negatived.  It  was  then  moved  by  Fraser,  the  owner 
of  the  shares  in  question,  and  seconded,  that  the  directors 
should  be  desired  to  call  two  extraordinary  general  meetings 
of  shareholders,  in  accordance  with  the  requirements  of  the 
deed  of  settlement,  for  the  purpose  of  winding  up  the  affiiirs 
of  the  company.  This  resolution  also  was  negatived.  Then  it 
was  proposed  and  seconded,  that  a  call  of  1 58.  per  share  should 
be  made  for  the  general  purposes  of  the  company,  of  which 
lOs.  per  share  should  be  due  and  payable  on  the  Ist  day  of 
July  thennext ;  and  that  notice  thereof  should  besent  toeach 
of  the  shareholders,  as  directed  by  the  deed  of  settlement 
The  last  resolution  was  carried  by  a  majority  of  twelve  to 
four.  Then  a  further  resolution  was  proposed  and  seconded, 
that  the  directors  should  be  authorised  to  accept  at  th^ 
discretion,  and  for  the  benefit  of  the  company,  the  surrender 
of  any  shares^  "patentee  or  ordinary,"'  the  holders  of  which 
might  be  unwilling  to  pay  the  call  then  voted,  and  that 
notice  of  this  resolution  should  be  sent  to  each  of  the  share- 
holders. 


Notices  for  the  calls  were  directed  to  be  given  on  the  Ist 
of  June,  as  provided  by  the  company's  deed,  for  the  1st  of 
July  then  next  These  notices  were  given,  and  a  large  pro- 
portion of  the  shareholders  paid  the  calls.  Fraser,  however, 
did  not  pay;  and  in  February,  1857,  by  a  deed  under  the 
hands  and  seals  of  himself  and  FarU,  he  assigned  Uy  Faris 
the  500  shares  in  questioa 


In  the  meantime,  in  the  preceding  month,  the  directois 
having  some  misgivings  as  to  the  regularity  of  the  call  of 
the  9th  of  May,  had  advertised  another  meeting,  for  the 
purpose  (if  necessary)  of  ratifying  that  call 
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Upon  tlie  motion  being  first  made,  an  offer  was  made  to 
Faria  that  he  should  be  at  liberty  to  attend  this  meeting ; 
but  he  declined     The  motion  was  directed  to  stand  over. 

The  meeting  was  held,  in  the  absence  of  Fains,  when  the 
calls  were  ratified  by  a  large  majority. 
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Mr.  RoU,  Q.  C,  in  support  of  the  motion. 

The  company  have  but  one  pretext  for  refusing  to  rectify 
the  register  as  required  by  Faris,  namely,  that  the  calls 
alleged  to  have  been  made  in  resp^t  of  the  shares  assigned 
to  him  by  Fraaer  have  not  been  paid. 

But  those  calls  were  invalid : — 

First,  by  reason  of  the  defect  in  the  constitution  of  the 
meeting  at  which  they  were  made,  such  meeting  not  having 
been  advertised  in  any  newspaper,  as  required  by  the  com- 
pany's deed. 

Secondly,  because,  assuming  the  meeting  to  have  been 
regularly  constituted,  the  resolution  for  the  call  was  irregu- 
lar and  invalid — ^first,  because  a  call  had  been  n^^atived 
by  two  previous  votes  of  the  meeting ;  secondly,  because 
this  call  was  not  carried  until  other  business  had  been  pro- 
ceeded with ;  and,  lastly,  because  the  call  was  conditional, 
and  could  be  evaded  by  any  shareholder  who  elected  to 
surrender  his  shares,  the  effect  of  which  would  necessarily 
be  to  increase  the  liability  of  the  continuing  shareholdera 

Mr.  Daniel,  Q.  C,  and  Mr.  HaUett,  for  the  company, 
were  directed  by  the  VICE-CHANCELLOR,  to  confine  their  ob- 
servations to  the  question  of  the  alleged  defect  in  the  con- 
stitution of  the  meeting  itself.    In  reference  to  which  they 
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cited  the  Oreat  North  of  England  Railway  Company  v. 
Biddulph  (a),  and  the  London  and  Brighton  Railway 
Company v.FaircloughQ>\  to  shew,  that>  there  having  been, 
by  means  of  the  special  notices  sent  to  the  shareholders  in- 
dividually, a  substantial  compliance  with  the  requiates  of 
the  provision  requiring  notices  to  be  given  previously  to 
the  holding  of  any  meeting,  literal  compliance  with  the 
rest  of  that  provision  as  to  advertisements  was  dispensed 
with. 

Besides,  even  if  there  were  a  doubt  on  the  question  as  to 
the  regularity  of  the  meeting,  and  consequently  as  to  the 
validity  of  the  call,  the  Court  had  no  jurisdiction  under  the 
Act  to  determine  that  question  summarily,  and  upon  a  motion 
like  the  present— or,  at  any  rate,  it  would  refuse  to  exercise 
such  jurisdiction  (if  any)  in  favour  of  a  party  who  had  pur- 
chased a  disputed  liability. 

[They  intimated  that  an  action  was  about  to  be  tried  in 
respect  of  the  disputed  calls.] 

Mr.  Rolty  Q.  C,  in  reply,  contended,  that  the  Court  had 
jurisdiction  under  the  Act  to  try  the  question,  without 
directing  or  waiting  for  the  trial  of  an  action  to  determine 
the  validity  of  the  calls,  and  was  bound  to  exercise  that 
jurisdiction. 

Judgment  reserved. 


jfiidgme^.        The  Vice-Chancellor  Sib  W.  Page  Wood,  after  stat- 
ing  the  facts,  proceeded  as  follows : — 

The  question  I  have  to  decide  is,  whether  the  company  is 
(a)  7  M.  &  W.  243.  (h)  2  M.  &  Gr.  674. 
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bound  to  register  Mr.  Paris,  the  company  objecting  to  do 
80,  on  the  ground  that  there  remains  an  unpaid  call  made 
in  respect  of  his  shares ;  which  objection  would  be  valid  if 
the  call  itself  be  valid. 

Now,  the  first  ground  upon  which  Mr.  Faria  disputes 
the  validity  of  the  call — independently  of  his  objection  as 
to  the  want  of  regularity  in  calling  the  meeting,  to  which  I 
shall  advert  presently — was  that  the  resolutions  passed  at 
the  meeting  were  irregular,  inasmuch  as  there  had  been,  in 
the  first  plaibe,  two  resolutions,  which  were  negatived,  with 
reference  to  a  call ;  then  another  resolution  with  respect  to 
winding  up  the  affairs  of  the  company;  and  after  that  a 
resolution,  which  was  passed,  for  making  the  call  which  he 
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With  regard  to  this  first  ground,  it  appears  to  me  to  be 
entirely  frivolous,  because  it  is  quite  clear  that  the  meeting 
was  assembled  to  determine  what  should  be  done  in  the 
difficult  position  in  which  the  company  was  placed.  One 
shareholder  thought  a  call  of  12«.  6d.  would  remedy  it; 
another,  a  call  of  lOs. ;  another,  nothing  short  of  winding 
up  the  company.  All  these  suggestions  having  been  nega- 
tived, a  fourth  shareholder  thinks  a  call  of  158.  will  be  the 
proper  remedy.  It  was  perfectly  competent  to  any  share- 
holder to  make  that  proposition,  and  for  the  meeting  to 
entertain  it  and  to  carr^  it,  if  that  meeting  was  regularly 
constituted. 


Another  ground  of  objection,  assuming  the  legality  of 
the  meeting,  was  that  a  further  resolution  was  carried, 
authorising  the  directors  to  accept  surrenders  of  shares  on 
the  part  of  any  person  unwilling  to  pay  calls.  But  I  appre- 
hend, that,  whether  that  resolution  were  valid  or  invalid,  it 
will  not  invalidate  the  prior  resolution  as  to  making  the 
call  itself.     No  subsequent  irregular  proceeding  can  in  any 

VOL  lit  E  E  K.  J. 
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way  invalidate  the  resolution  previously  carried  in  fistvour  of 
making  this  call 

It  comes  back,  therefore,  to  the  objection  as  to  the  want 
of  regularity  in  calling  the  meeting, — ^whether  or  not  there 
was  a  defect  in  the  constitution  of  the  meeting  itself;  and 
that  question  may  be  one  of  some  nicety. 

I  confess,  if  I  were  under  the  necessity  of  deciding  the 
point,  I  should  entertain  considerable  doubt  whether  the 
objection  coidd  be  sustained.  In  the  first  place'  the  circular 
notice  is  given  and  received;  and  certainly,  if  Mr.  Frctser  were 
the  applicant  on  this  motion,  his  application  would  be  re- 
fused, for  the  reason  I  shall  have  presently  to  mentioiL 
But  supposing  an  action  to  be  brought  against  him  in  a 
Court  of  law,  I  confess  it  appears  to  me  that  it  would  be  a 
very  doubtful  question,  to  say  the  least,  whether,  provided 
the  shareholders  have  had  notice  in  effect  and  substance  of 
the  calling  of  the  meeting  by  the  circular  notices,  the  want  of 
compliance  with  the  provisions  of  the  deed,  as  regards  ad- 
vertisement, would  so  invalidate  the  meeting  as  to  make  all 
the  proceedings  at  the  meeting  irregular. 

I  do  not  find  any  authority  in  point  arising  precisely  upon 
a  case  of  this  kind,  but  there  are  many  cases  upon  Acts  of 
Parliament  containing  directions  of  this  description,  quite 
as  precise,  if  not  more  precise,  wh6re  a  notice  has  been  con- 
sidered as  waived  by  the  acts  of  the  parties,  provided  there 
has  been  simple  irregularity,  and  all  the  substantial  require- 
ments of  the  Act  have  been  performed.  I  will  refer  to  one 
case,  the  Southhampton  Dock  Company  v.  Itichard8(a), 
where  a  great  many  objections  were  raised  to  a  call,  most  of 
them  turning  upon  the  question  of  the  regularity  of  the 
meeting  at  which  the  call  was  made, — ^whether  certain 


(o)  2  Bailw.  Cases,  216. 
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feqmffltes  in  particular  sections  of  the  Act  had  been  com-      ^Tf^V^ 
plied  with :  and  most  of  the  Judges  held  that  there  had         in  n 
been  a  substantial  and  sufficient  compliance.     Mr.  Justice  g^^^  ^Sn- 
Mavle,  who  was  then  a  Judge  of  the  Court  of  Common       ^^  ^^ 
Pleas,  says  (a) :  "  There  may  be  some  doubt^  though  I  con-         j^  ^ 
fess  I  entertain  none,  as  to  whether  the  requisites  of  sections     Th>  Joint 
63  and  84  are  sufficiently  complied  with  as  to  the  calls     Aot,  isfitf. 
made.    I  apprehend,  that^  when  a  man  is  duly  shewn  to  be      j^idgmwL 
a  proprietor,  he  ought^  at  the  same  time,  to  pay  up  his  calk. 
Galls  infotct  made,  means,  that,  if  made,  and  notice  be  given 
in  the  newspapers,  a  party  shall  not  wait  to  take  ad- 
vantage of  any  irregularity  at  the  trial.     If  he  thinks,  from 
any  internal  act  of  the  directors,  the  calls  will  be  revoked, 
he  should  endeavour  to  rectify  the  error,  and  procure  such 
revocation ;  but  if  they  are  proved  to  have  been  advertised 
in  the  London  and  provincial  newspapers,  it  is  sufficient 
evidence  of  calls  made ;  and  I  doubt  whether,  in  itself,  the 
entry  in  the  book  is  not  sufficient  evidence  of  a  call  m 
fcuA  mada"    The  remarks  in  effect  amount  to  this,  that 
a  party  is  not  to  take  his  chance  of  any  irregularity  till  the 
last  moment,  even  at  law;  but  must  take  the  proper  step  in 
proper  time  for  the  revocation  of  the  call,  if  he  thinks  him- 
sdf  entitled  so  to  do. 

I  ought  to  have  notice!!,  that,  in  this  case,  in  addition  to 
the  other  facts  I  have  stated,  this  resolution  having  been 
made  on  the  9ih  of  May,  and  notices  having  been  directed 
to  be  given  for  the  calls,  as  provided  by  the  deed,  on  the 
1st  of  June  for  the  Ist  of  July  then  next,  such  notices 
were  in  &ct  given,  and  a  very  laige  proportion  of  share- 
holders actually  paid  up   on   those   calla    And  it  was 
not  untQ  January,  that  Mr.  Fraaer,  finding  the  directors 
had  some  nusgivings  as  to  the  regularity  of  their  proceed- 
ings, and  had  advertised  another  meeting,  bethought  him- 
self of  assigning  his  shares  to  Mr.  FaHa,  who  makes  this 

(a)  8  Railw.  GaMt,  p.  234. 
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application,  and  in  that  manner  raises  the  question  in  this 
Court  as  to  the  validity  of  the  calla 

Now,  Mr.  Fraser  having  been  present  at  the  meeting 
on  the  9th  of  May,  having  had  due  notice  of  that 
meeting  beforehand,  the  circular  having  been  sent  which 
gave  notice  of  that  meeting,  and  there  having  been  a  sub- 
stantial compb'ance  with  the  deed  requiring  notice  to  be 
given,  though  not  a  full  compliance  with  aU  the  forms  re- 
quired by  the  deed, — I  have  great  doubt,  whether,  at  law,  Mr. 
Fraser  would  be  held  entitled,  at  this  distance  of  time,  after 
having  allowed  the  time  to  elapse  duriLg  which  the  two 
calls  became  payable,  and  a  large  number  of  persons  haviog 
paid,  to  raise  a  question  as  to  the  regularity  of  the  meeting 
at  which  the  calls  were  mada 

But  it  is  not  necessary  to  say  more,  than  that  I  entertain 
very  great  doubts  upon  the  question,  because,  looking  at 
the  provisions  of  the  Act,  I  have  no  doubt  that  it  was  not 
meant  to  give  to  every  shareholder  ex  debito  justitiae  this 
summary  remedy.  It  is  a  power  given  to  the  Court  to 
avoid  the  inconvenience  and  injustice  which  occasionally 
arise  from  capricious  or  frivolous  objections  on  the  part  of 
companies  to  complete  the  registration  of  their  shareholders. 
For  the  purpose  of  enabling  a  shareholder  to  vote,  or  for 
other  purposes,  with  a  view  to  which  it  might  be  of  consi- 
derable importance  to  him  to  be  placed  in  a  right  position, 
it  might  be  very  necessary  to  give  this  summary  remedy 
We  all  know  that  originally  there  was  a  circuitous  mode  of 
trying  questions  of  this  kind  by  writ  of  mandamus,  by  means 
of  which  the  whole  matter  was  put  in  due  course  of  plead- 
ing :  the  return  was  made,  and  if  there  were  a  false  return 
the  whole  matter  would  be  brought  before  a  jury,  and  the 
question  regularly  tried.  But  in  this  Act  no  such  course  is 
pointed  out  I  have  no  mode  of  trying  the  question  except 
on  affidavit,  and  I  do  not  think  it  was  intended  by  the  Act 
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that,  in  the  event  of  there  heing  a  serious  question  to  be 
tried,  the  matter  should  be  disposed  of  in  this  summary 
way. 

'  As  regards  Mr.  Fraser,  there  is  no  question,  that,  had  he 
been  the  applicant,  his  application  would  have  been  refused 
with  costa  It  would  have  been  enough  to  say  to  Mr.  Fraser 
"  You  have  come  here  after  having  accepted  notice  of  the 
meeting;  you  have  no  pretence  for  saying  you  knew  nothing 
of  it;  you  were  present;  you  raised  no  question  as  to  the 
regularity  of  the  meeting;  you  had  your  circular  notice  of 
the  calls  being  made,  ani  allowed  the  calls  to  be  paid  up  by 
a  number  of  other  shareholders;  and  now  you  come,  in 
January,  to  ask  the  Court  summarily  to  relieve  you  by 
striking  you  off  the  register,  and  substituting  another  in 
your  place.*'  The  answer  in  that  case  would  be,  "  You,  at 
all  events,  are  not  the  person  to  have  the  benefit  of  this 
summary  remedy,  and  the  Court  will  refuse  your  motion 
with  costa" 
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And  as  regards  Mr.  Faris,  the  person  claiming  to  be  put 
upon  the  register  in  respect  of  the  assignment  to  him  of 
Fraser's  shares,  he  must  be  taken  to  have  come  here  with 
full  notice  of  what  the  question  is  between  the  parties.  On 
his  application  to  be  put  upon  the  register,  the  company's 
answer  was,  that  there  was  an  unpaid  call  due  in  respect  of 
the  shares  assigned  to  him ;  he  undertakes  to  fight  that  con- 
test, and  he  stands  precisely  in  Mr.  Fraser's  position.  There 
is  the  less  reason  for  granting  him  this  summary  remedy, 
because  an  action  may  be  tried.  The  parties  may  or  may 
not  try  it,  but  it  is  stated  that  an  action  is  about  to  be  tried 
in  respect  of  these  calls.  If  that  action  is  decided  against 
Mr.  Fraser,  on  the  ground  of  the  original  call  being  good, 
then  Faris  is  in  the  wrong.  If  it  is  decided  that  something 
remained  to  be  done  to  rectify  the  call,  then,  it  strikes  me 
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that  Faris  is  in  no  way  prejudiced,  because,  had  he  been 
upon  the  register  the  day  he  gave  his  notice  <^  motion,  be 
could  not  have  prevented  the  acts  ratifying  the  call,  and 
making  the  subsequent  call  He  would  have  been  in  pre- 
cisely the  same  position  that  Fraaer  would  be  in  with  re- 
gard to  a  subsequent  calL  He  would  have  his  rights  against 
Fraser,  or  his  duties  towards  Fraaer  on  his  contract,  what- 
ever his  contract  might  be  with  Fraaer.  It  is  not  before 
me,  and  therefore  I  do  not  know  what  it  is.  But  he  will  be 
in  the  same  position  as  he  was  before ;  and  the  meeting 
which  was  held  when  the  motion  was  originally  made,  and 
which  it  was  asked  should  stand  over,  will  not  prejudice 
him,  because  the  offer  was  made  to  him  of  an  opportunity 
of  attending  that  meeting;  and  had  he  been  a  shareholder 
that  very  day,  he  would  have  been  bound  by  the  resolution 
of  the  shareholders,  and  would  have  had  to  pay  the  calls,  so 
that  he  would  be  in  the  same  position  precisely  quacunqne 
vift. 


Fraaer  is  not  in  the  same  position.  He  is  not  the  appli- 
cant before  me.  For  very  good  reasons  he  is  not  so.  I 
think  he  must  see  that  the  Court  would  not  accede  to  a 
motion  on  his  part;  but,  Faria  having  chosen  to  fight  the 
battle  for  Fraaer,  for  he  can  have  no  interest  either  way,— 
I  think  I  ought  to  refuse  his  motion  with  costa 
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In  the  matter  of  THE  TRUSTS  OF  THE  WILL      June  m. 
OF  MARY  WRIGHT. 

AND 

In  the  matteb  of  THE  TRUSTEE  RELIEF 
ACT. 

Mar  Y  WRIGHT,  by  her  will,  dated  in  1 827,  directed  her  Paymem  into 
executors  to  hold  one-third  part  of  her  residuary  personal  es-  Relief  Ad— 
tale  upon  trust  for  her  daughter  Catherine  for  lite  for  her  ^JJl2J__ctoS». 
separate  use,  and  after  her  death  for  her  issue,  and  if  she         "— "  , 
had  no  issue  (which  event  happened)  then  to  fall  into  the  have  paid  a 
residue.     And  the  testatrix  gave  an  annuity  of  S002.,  free  of  oourt  under 
l^acy  duty,  upon  trust  for  her  son  William  for  life;   and  ^^^^J^ 
an  annuity  of  500L,  free  of  legacy  duty,  upon  trust  for  her  cannot  pre- 
daughter  Elizabeth  for  life.    And  she  gave  all  the  residue  paid  out  to 
of  her  personal  estate  to  her  daughter  Frances,  the  wife  of  truBraW^"^ 
Tlumuia  Brown,  and  appointed  him  her  executor.  to^^on°th^*^ 

ground  that  he 

She  died  in  1831,  and  her  executor  proved  her  wifl.  a  bm  ^ai^sT^ 

them  to  take 
the  accounts 

He  died  in  1849,  having  appointed  Henry  Brovm  Kad  of  the  trust. 
George  Shaw  his  executors,  who  proved  his  will,  and  thus  i^^'Jf^^. 
became  the  representatives  of  Mary  Wright.  *o  8o™«  "ort 

of  dischaiige 
from  their 

Catheri/ne   WrigJU,   WiUia/m   Wright,    and  Elizabeth  cestuiaque 

Wright  were  all  dead ;  and  disputes  havmg  arisen  with  their  haps,  a  release, 

representatives  as  to  the  arrears  of  their  life  interest  and  s^ment^  ^' 

annuities  respectively,  they  refused  to  give  discharges  to  S^J*^^^* 

the  trustees  on  receiving  what  the  trustees  considered  to  be  under  seal; 

due  to  them.    Henry  Brown  and  George  Shaw  paid  into  between  whom 

and  their  ee- 
Teral  cestuis  que  trust  disputes  have  arisen  as  to  the  amounts  actually  due  to  them 
respectiTely,  are  justified  in  paying  into  courts  to  the  separate  account  of  each  cestui  que 
trust,  the  sum  to  which  they  beUeve  him  to  be  entitled,  and  may  have  their  costs  of 
snaking  such  payment  out  of  the  respective  ftmds. 


420 


1867. 

In  re 

Wbioht** 
Tbusts. 

StcUement, 


CASES  IN  CHANCERY. 

court,  under  the  Trustee  Belief  Act,  1431.  as  the  arrears  of 
Catherine  Wright's  life  interest,  about  600L  as  the  arrears  of 
the  annuity  of  William  Wright,  and  about  5001.  as  the  ar- 
rears of  Elizabeth  WHght'a  annuity.  These  sums  were 
paid  to  separate  accounts  in  the  matter  of  the  above  trust 

The  petitioner  was  the  legal  personal  representative  of 
Catherine,  WUliam,  and  Elizabeth  Wi^ht;  and  he  pre- 
sented this  petition,  stating  that  he  did  not  admit  that  the 
8\mis  paid  into  court  were  the  full  amount  of  arrears  due 
to  him  as  such  representative,  but  praying  for  payment  to 
him  of  those  suma 


Argwneiu.         Mr.  Toiler  for  the  petition. 

Mr.  W.  Forster  for  the  trustees: — 

The  petition  shews  that  the  accounts  between  the  peti- 
tioner and  the  trustees  are  unsettled,  therefore  the  Court 
will  not  part  with  the  fund  at  present  Otherwise,  the 
trustees  may  be  harassed  with  litigation,  and  have  no  fund 
out  of  which  to  recover  their  costs.  Suppose  the  fund 
were  now  in  the  hands  of  of  the  trustees,  the  Court  would 
not  compel  them  to  pay  it  over  until  the  accounts  were 
settled  and  the  trustees  completely  indemnified.  So  if,  in 
a  suit  against  them,  the  trustees  had '  admitted  the  pos- 
session of  the  fund,  and  they  had  been  ordered  to  pay 
it  into  court,  it  would  not  be  allowed  to  be  paid  out  until 
the  trustees'  accounts  were  settled  and  they  were  indem- 
nified. The  trustees  do  not  lose  their  control  over  the  fund 
by  paying  it  into  court  They  must  be  served  with  notice 
of  any  application  concerning  it  In  Chadwick  v.  Heat- 
ley  (a),  the  Court  held,  that  a  trustee  under  a  will,  on  trans- 

(a)  2  Col.  137. 
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ferring  stock  to  the  cestui  que  trust,  was  entitled  to  a  re- 
ceipt in  full  of  all  demands,  or  else  to  a  general  administra- 
tion, in  order  that  he  might  be  made  secure  against  future 
demands. 

Vice-Chancellor. — ^This  statute  is  intended  for  the  re- 
lief of  trustees  who  may  wish  to  exonerate  themselves  as  to 
a  particular  trust  fund  by  paying  it  into  court ;  and,  if  they 
do  pay  in  the  fund,  they  cannot  prevent  the  cestui  que  trust 
from  having  it  paid  out  to  him.  The  trustees  might  have 
had  a  right  to  keep  the  fund  in  hand ;  but,  having  paid  it 
into  court,  it  is  out  of  their  hands,  and  it  is  too  late  then  for 
them  to  seek  to  retain  a  hold  upon  the  fund,  on  the  ground 
that  the  cestui  que  trust  intends  to  file  a  bill  against  them 
for  an  account  They  should  have  thought  of  that  before 
they  paid  the  fund  into  court 

Mr.  Toiler  then  argued  that  the  trustees  ought  not  to 

have  their  costs,  because  they  had  paid  part  of  the  fund  into 

court  while  more  was  claimed  to  be  due;  and  unnecessary 

expense  might  be  occasioned  by  paying  in  a  fund  piecemeal 

in  this  manner.     He  referred  to  Re  Woodbum'a  Trust,  not 

yet  reported,  in  which  the  Lord  Chancellor  decided  that  the 

Court  had  jurisdiction  under  the  Act  to  make  trustees  pay 

costs. 
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ViCB-CHANCaSLLOB  SiB  W.   PAGE  WoOD: — 

I  think  that  the  trustees  were  entitled  to  pay  this  money 
into  court,  as  they  have  done.  There  seems  to  have  been 
some  dispute  as  to  each  of  the  three  sums  paid  in.  The 
trustees  had  a  right  to  refuse  to  pay  the  fimds  over  to  the 
party  entitled  to  them,  unless  a  full  discharge  was  given  to 
them.    Every  trustee  has  a  right  to  have  some  sort  of  dis- 
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charge,  perhaps  not  a  release  under  seal,  unless  the  trust 
was  created  by  an  instroment  under  seal 

The  trustee  may  refuse  to  pay  over  the  fund  until  the 
accounts  are  settled;  or^  since  the  passing  of  this  Act^  he 
may  say,  I  admit  that  there  is  so  much  due,  and  may  pay 
that  into  court.  He  cannot  be  compelled  to  administer 
the  trust  piecemeal  If  the  cestui  que  trust  refuses  to 
admit  that  the  account  is  correct  and  to  give  a  discharge^ 
the  trustee  would  be  justified  in  filing  a  bill  to  have  the 
accounts  taken,  though  that  course  of  proceeding  is  not  to 
be  encouraged  as  beneficial  to  cestuis  que  trust  in  general. 
The  trustee,  however,  is  justified  in  paying  into  court  under 
this  Act  the  amount  which  he  believes  to  be  due,  and 
leaving  the  cestui  que  trust  to  file  a  bill  against  him  to 
claim  more  if  he  choosea  It  was  argued,  that  a  trustee 
ought  to  pay  in  at  once  all  that  is  really  due,  and  not  to 
pay  in  the  fund  piecemeal ;  but  since  the  recent  dedsion, 
any  vexatious  proceeding,  such  as  paying  in  small  simis  at 
several  times,  may  be  punished  by  making  the  trustee  who 
does  so  pay  the  costs  thereby  occasioned. 

I  think  that  the  trustees  were  justified  in  paying  these 
sums  to  separate  accounta  They  had  a  right  to  have  a 
discharge  on  each  account^  and  it  was  not  an  unreasonable 
course  to  take;  and,  therefore,  I  cazmot  refuse  them  their 
costa 
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THE  COLLINS  COMPANY  v,  BROWN.  June  lOM. 

X  HE  ColliTia  Company  of  Collinsville,  in  the  county  of  ^odf^mark-— 

Hartfordy  in  the  state  of  Connecticut,  in  the  United  States  Fraud— In- 

of  North  AToerica,  edge  tool  manufacturers,  filed  the  bill  in  ^      

this  suit  against  Charles  Brown,  stating  that  the  Plaintiffs  ^^^^  ^ 

were  an  incorporated  company,  whose  principal  business  tndemark; 

was  the  manufacture  of  all  kinds  of  edge  tools,  which  were  who  Ium  been 

of  a  very  superior  description  and  quality,  and  had  acquired  ^ing^^  pj^  ^ 

a  high  reputation  in  various  parts  of  the  world,  and  especi-  *ic«l"  "^ark, 
ox-  r  '  r  nj^y  prevent 

ally  in  the  markets  of  America,  Cuba,  and  Australia;  that,  other  persons 
for  the  purpose  of  distinguishing  their  manufactures,  the  lently  taking 
company  had  been  in  the  habit  of  causing  to  be  stamped  or  ^J^putation 
engraved  on  the  goods  mamrfactured  by  them  the  words  ^J^^,^' 
^GoUina  if  Co.,  Hartford  Cast  Steel,  Warranted;"  and  aoq[uired,by 
had  also  been  in  the  habit  of  causing  to  be  pasted  or  fixed  ^^  in  order 
on  the  articles  manufactured  by  them,  printed  labels  con-  ^^^'^J^, 
taining  the  words  "  Look  for  the  stamp  Hartford,  if  you  his,  to  his  in- 
want  the  genidne  CoUi/na  ^  Co,,  Sam.  W.  CoUina;"  and  ^  a  foreign 
upon  axes  manufactured  by  them,  printed  labels  containing  £1^^^^'^ 
the  words,  "  Look  for  the  stamp  Hartford,  on  each  axe,  if  by  suit  in  this 
you  want  the  genuine  CoUvaa  Jk  Co.,  Sam.  W.  CoUina,"  an  injunction 
the  latter  of  such  labels  being  chiefly  used  for  axes.     All  ^profiu^^ 
such  labels  were  in  the  same  form,  with  white  letters  print-  "^S^*  *°^' 
ed  on  a  black  ground,  the  words  **Sa/m.  W.  CoUina'*  being  hem,  who  has 

,  eommitted  a 

in  written  characters,  and  forming  a  facHsimile  of  the  signi^  fhuid  upon 
tare  of  8am/uel  Wa/tkvnaon  ColUna,  the  manager  of  the  j^  tiile""* 
company,  and  all  the  other  words  were  in  roman  capital  ™"^  for  the 

*      •'  ^  purpose  of 

letters.    That  the  company  had,  under  the  circumstances  mduoing  the 
aforesaid,  acquired  the  exclusive  right  to  the  said  mark  and  Eelieve  that 
to  the  said  labels;  that  during  the  last  year  the  company  ^f^^^ 
had  received,  for  the  first  time,  intimation  that  a  great  va-  manu&otured 

'  '  ®  by  the  fo- 

reigner. 

This  relief  is  founded  upon  the  personal  injury  caused  to  the  Plaintiff  by  the  Defendant's 
ftwd,  and  exists,  slthough  the  Plaintiff  resides  and  carries  on  his  business  in  another 
oountry,  and  has  no  establishment  here,  and  does  not  even  lell  his  goods  in  this  country. 
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1857.  riety  of  tools  of  similar  manufiBusture,  but  of  inferior  price 
The  Collins   ^^^  quality,  had  been  imported  from  England  into  Aim- 

^^-  ricay  GvJba,  AusiroUia,  and  other  places,  with  marks  and 

Brown.  labels  thereon  similar  to  those  stamped  and  affixed  as  afore- 
3tatemeiu,  8&id  upon  the  tools  of  the  company;  but  that  the  company 
were  unable  to  ascertain  who  were  the  parties  who  had  im- 
ported the  same.  However,  a  few  days  since,  the  company 
had,  for  the  first  time,  ascertained  that  the  Defendant,  who 
had  for  some  time  past  been  carrying  on  the  business  of  saw 
and  steel  manufacturer  in  Sheffield,  had  been  long  fraud- 
ulently using  and  imitating  the  said  trade  mark  and 
labels  of  the  company ;  and  that^  acting  both  on  his  own  ac- 
count, and  in  collusion  with  and  as  the  agent  of  certain 
other  persons,  the  Defendant  had  obtained  possession  o(  or 
procured  to  be  prepared,  stamps  having  the  words,  '*  CoUins 
Jk  Co,y  Hartford  Cast  Steel,  Warranted,"  or  some  other 
words  or  marks  only  colourably  differing  from  the  marks 
used  by  the  said  company;  and  had  also,  from  certain 
blocks  or  plates  which  had  come  into  his  possession  or 
which  he  had  procured  to  be  made  for  the  purpose, 
caused  to  be  printed  large  quantities  of  labels,  which  were 
fac-similes  of,  or  which  only  colourably  differed  from,  the  la- 
bels so  used  by  the  said  company;  and  had  for  some  years 
past  been  manufacturing  axes,  picks,  matchets,  and  other 
tools,  in  form  and  appearance  closely  resembling  the  tools 
of  the  said  company,  but  of  inferior  quality  and  price,  and 
had  been  in  the  habit  of  stamping  or  branding  such  tools  of 
his  own  manufacture  with  the  said  stamps  or  marks,  and  of 
affixing  thereto  the  said  labels,  and  had  sold  such  articles 
in  large  quantities  to  various  persons  in  Erigla/nd  and  else- 
where, and  both  for  the  home  market  and  for  exportation, 
and  had  made  large  profits  by  such  sale. 

The  Plainti£&  charged  that  such  tools  had  been  so 
manufactured  by  the  Defendant,  and  had  been  and  were 
about  to  be  sold,  with  the  view  and  for  the  purpose  of  pass- 
ng  off  the  same  in  the  markets  where  the  tools  of  the  said 
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company  were  best  known,  as  being  the  tools  of  the  said 
company. 

The  Plaintifis  further  charged,  that,  in  consequenoe  of 
the  inferior  quality  of  the  goods  so  manufactured  and  sold 
by  the  Defendant  as  aforesaid,  the  character  and  reputation 
of  the  company's  goods  had  suffered,  and  the  company  had 
sustained  a  considerable  loss;  and  that  such  loss  would  be 
greatly  increased  if  the  Defendant  should  be  permitted  to 
continue  to  use  the  said  marks  and  labels  which  had  been 
hitherto  used  by  him. 

The  bill  prayed  for  an  account  and  payment  'of  gains 
and  profits  made  by  the  manufacture  or  sale,  by  the  Defend- 
ant^ of  tools  having  the  aforesaid^  marks  or  labels  colour- 
ably  differing  from  the  said  trade  marks  and  labels  of  the 
company,  and  for  delivery  up  of  all  tools,  &c.,  in  his  pos- 
session or  power,  having  such  marks  or  labels,  in  order  that 
such  marks  and  labels  might  be  effaced,  and  also  of  all 
stamps,  plates,  blocks,  and  labels,  for  the  like  purpose;  and 
for  an  injunction  to  restrain  the  Defendant  from  putting 
marks  or  labels  upon  his  tools  similar  to  or  only  colourably 
differing  from  those  of  the  company,  or  any  marks  or  labels 
so  ^contrived  as  to  induce  the  belief  that  his  tools  were 
manufactured  by  the  company,  and  from  selling,  exporting, 
or  otherwise  disposing  of  tools  so  marked. 

The  Defendant  demurred. 


1867. 

The  Coulins 
Co. 

V. 

Brown. 


Mr.  MaHindcde,  for  the  demurrer : — 

The  Plaintiffs  in  this  suit  are  an  American  Company. 
They  have  no  establishment  in  this  country.  It  is  not 
alleged  that  they  ever  manufactured  or  sold  goods  hera 
They  have  no  right  to  any  trade  mark  in  this  country,  and 
therefore  cannot  be  defrauded  or  wronged  by  another  per- 
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son  here  using  their  marka  They  may  sue  in  their  own 
country  any  person  there  who  sells  goods  so  as  to  interfere 
with  their  trade.  In  case  of  foreign  copyright^  that  gives 
the  author  no  similar  rights  in  this  country.  So  a  patent 
in  America  may  be  infringed  in  this  country  without 
redress ;  and  the  same  rule  must  extend  to  using  trade 
marks,  or  tradespeople  in  this  country  would  never  be  safe 
against  suits  by  persons  in  other  countries,  complaining  of 
violations  of  rights,  of  which  perhaps  they  were  utterly 
ignorant     He  cited  Piaani  v.  Lawaon  (a). 


The  Vice-Changbllob  referred  to  Sykes  v.  Sykea  (6). 

Mr.  RoU,  Q.  C,  and  Mr.  Eddia,  for  the  Plainti£b.  were 
not  heard. 


JudgmmU.       ViCB-ChANCELLOK  SiB  W.  PaGB  WoOD: — 

The  point  raised  by  this  demurrer  depends  upon  the 
question  whether  this  is  a  personal  right  or  not  If  it  be 
personal,  the  injured  party  may  obtain  a  remedy  against 
the  Defendant  in  the  country  where  he  resides,  wherever 
the  injury  may  have  been  done.  The  complaint  is,  that  a 
fraud  has  been  committed  by  the  Defendant  by  using  the 
trade  mark  of  the  Plaintiff,  and  thus  representing  that  the 
goods  manufactured  by  himself  were  manufactured  by  the 
Plaintiff 

It  is  now  settled  law,  that  there  is  no  property  whatever 
in  a  trade  mark,  but  that  a  person  may  acquire  a  right 
of  using  a  particular  mark  for  articles  which  he  has  manu- 
factured, so  that  he  may  be  able  to  prevent  any  other 
person  from  tising  it,  because  the  mark  denotes  that  artides 
so  marked  were  manufactured  by  a  certain  person;  and  no 


(a)  6  Bing.  N.  C.  9a 


(6)  3  B.  ft  C.  641. 
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one  else  can  have  a  right  to  put  the  same  mark  on  his 
goodB^  and  thus  to  represent  them  to  have  been  manufac- 
tured by  the  person  who  originally  used  that  particular 
mark.  That  would  be  a  fraud  upon  the  person  who  first 
used  the  mark  in  the  market  where  his  goods  are  sold. 
The  simplest  case  is,  where  a  man  puts  his  name  and 
address  on  the  goods  which  he  manufeu^tures ;  it  would  be 
unlawful  for  another  manufeLcturer  to  put  that  name  and 
address  on  his  goods,  because  to  do  so  would  be  to  give  to 
all  the  world  the  impression  that  they  were  manu&ctured 
by  the  person  whose  name  and  address  they  bora 

The  simple  question  in  these  cases  is,  has  the  plaintiff,  by 
the  appropriation  of  a  particular  mark,  fixed  in  the  market 
where  his  goods  are  sold  a  conviction  that  the  goods  so 
marked  were  manufactured  by  him;  and  if  so  and  if  no  one 
else  has  been  in  the  habit  of  using  that  mark,  another  man 
has  not  the  right  to  use  that  mark,  so  as  to  commit  the 
fraudulent  act  of  palming  off  his  own  goods  as  being  the 
goods  of  the  person  who  is  known  to  have  been  in  the  habit 
of  using  it. 

As  long  ago  as  in  the  time  of  Lord  Ea^wicke,  in  the 
case  of  Blanchard  y.  HiU  (a),  where  that  learned  Judge 
refused  an  injunction  to  prevent  ihe  Defendant  from 
making  use  of  the  Great  Mogul  as  a  stamp  upon  his  cards, 
to  the  prejudice  of  the  Plaintiff  upon  a  suggestion  that 
the  Plaintiff  had  appropriated  it  to  himself  conformable 
to  the  charter  granted  to  the  Ccmi  Makers  Compomy 
hj  Kimg  Cha/rles  the  Firsts  Lord  Ha/rdwicJce,  in  giving 
judgment,  said :  **  Every  particular  trader  has  some  par- 
ticular mark  or  stamp ;  but  I  do  not  know  any  instance 
of  granting  an  injunction  here  to  restrain  one  trader 
from  using  the  same  mark  with  another;  and  I  think 
it  would  be  of  mischievous  consequence  to  do  it  Mr. 
^ttomejf-G^sneral  has  mentioned  a  case  where  an  action  at 
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1857.  law  was  brought  by  a  cloihworker  against  another  of  llie 
same  trade,  for  using  the  same  mark,  and  a  judgment  was 
given  that  the  action  would  lie :  (PopL  151).  But  it  was 
not  the  single  act  of  making  use  of  the  mark  tiiat  was 
Judffmetu,  sufficient  to  maintain  the  action,  but  doiag  it  with  a 
fraudulent  design  to  put  off  bad  cloths  by  this  means,  or  to 
draw  away  customers  from  the  other  clothier/' 


That  is  the  true  foundation  of  the  jurisdiction  in  these 
casea  If  a  man  has  been  in  the  habit  of  using  a  particular 
mark  for  his  goods  for  a  long  time,  during  which  no  one  else 
has  used  a  similar  mark,  and  then  another  person  iK^ins  to 
use  the  same  mark,  that  can  only  be  with  a  fraudulent 
intent ;  and  any  fraud  may  be  redressed  in  the  country  in 
which  it  is  committed,  whatever  may  be  the  country  of  the 
person  who  has  been  defrauded. 


^g^y  THE  COLLINS  COMPANY  v.  COWEN. 

June  llth.  fjy 

See  last  pre-  JL  HE  bill  in  this  case  wafl  in  substance  the  same  as  that 

ceding  caae.  ^  ^^  j^^  preceding  case. 


The  Defendants  demurred. 


Argument.  Mr.  SvHineton,  jua,  in  the  absence  of  Mr.  Cmma,  Q.  C, 
for  the  Defendants^  relied  upon  the  circumstance,  that  the 
Plaintiflfe  were  a  foreign  company,  having  their  remedy,  if 
any,  abroad,  although  the  bill  did  not  aver  that  they  had 
any  remedy  even  there;  and  the  Defendants  had  obtained 
by  user  the  right  to  this  trade-mark  in  Englcmd. 
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He  insisted  upon  the  analogy  of  cases  upon  copyright^        18A7. 
citing  ChappeU  y.  Furday{a\  and  of  those  upon  patents, 
to  which,  although  depending  to  a  certain  extent  on  special 
Acts  of  Parliament,  the  argument  derived  from  the  allied 
dishonesty  of  the  transaction  was  equally  applicabla  Arffument, 


But  who  were  defrauded?  The  public.  But  not  the 
British  public,  only  a  cosmopolitan  public  And,  if  foreign 
Courts  did  not  protect  their  own  subjects,  it  was  not  for  any 
Court  in  this  country  to  interfere. 

The  Plaintiffi'  right  was  foreign.  The  infringement  was 
foreign.  Selling  in  this  country  was  not  averred;  and  sell- 
ing under  false  pretences — ^misleading  the  public — ^lies  at 
the  root  of  all  cases  of  this  description:  EddsUn  v.  Vick(b). 

He  cited  also  Farimxi  v.  SUverlock  (c).  Motley  v.  Dowikr 
man  (d),  and  Fiaani  v.  Lawaon  (e). 

Hr.  BoU,  Q.  C,  and  Mr.  Eddie  for  the  Plaintiffs  were  not 
heard 


Yicb-Chancellor  Sib  W.  Page  Wood  :— 

I  cannot  entertain  any  doubt  at  all  upon  this  casa  It 
is  exactly  similar  to  that  of  the  Collins  Company  v.  Brown 
(suprii,  p,  423),  which  came  before  me  yesterday.  The  right 
is  as  I  then  stated  it.  The  principle  on  which  it  proceeds 
is  well  established,  and  was  settled,  I  believe,  in  the  case 
before  Lord  Hardwicke,  of  BUmchard  v.  Hiil{f).  I  may 
now.  state  it  in  Lord  Langdale'a  words  in  Perry  v.  Truer 
JiU{g).    He  says:  "  I  think  that  the  principle  upon  which 


(a)  4  Y.  &  C.  4b5. 
<6)  11  Hare,  78. 
W6D.M.G.214. 
(«0  3My.&Cr.  14. 
VOL.  IIL 


(«)  6  BiDg.  N.  C.  90. 
(/)  2  Atk.  484. 
(s)  6  Beav.  7a 
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1857.  both  theCourts  of  lawand  of  equity  proceed  in  granting  relief 
and  protection  in  cases  of  this  sort  is  very  well  understood. 
A  man  is  not  to  sell  his  own  goods  under  the  pretence  that 
they  are  the  goods  of  another  man.  He  cannot  be  permit- 
Judgment.  ted  to  practise  such  a  deception,  nor  to  use  the  means  which 
contribute  to  that  end.  He  cannot,  therefore,  be  allowed 
to  use  names,  marks,  letters,  or  other  indicia^  by  which 
he  may  induce  purchasers  to  believe  that  the  goods  which 
he  is  selling  are  the  manufacture  of  another  person.  I  own 
it  does  not  seem  to  me  that  a  man  can  acquire  a  property 
merely  in  a  name  or  mark  ;  but,  whether  he  has  or  not  a 
property  in  the  name  or  the  mark,  I  have  no  doubt  that 
another  person  has  not  a  right  to  use  that  name  or  mark 
for  the  purposes  of  deception,  and  in  order  to  attract  to  him- 
self that  course  of  trade,  or  that  custom,  which,  without  that 
improper  act,  would  have  flowed  to  the  person  who  first  used, 
or  was  alone  in  the  habit  of  using,  the  particular  name  or 
mark." 


It  was  argued  that  there  is  nothing  to  shew  that  the  law 
of  America  does  not  allow  persons  to  cheat  others  by  put- 
ting on  their  own  goods  the  name  of  some  other  person  who 
has  acquired  a  celebrity  in  the  manufacture,  and  passing  off 
their  own  goods  as  being  the  goods  of  some  one  else;  and 
reliance  was  placed  upon  the  analogy  of  cases  of  copyright 
The  question  has  nothing  to  do  with  the  question  of  copy- 
right. It  is  not  a  question  whether  a  person  is  injured  in 
his  property  in  respect  of  particular  rights,  but  whether  a 
direct  fraud  has  been  perpetrated  on  another  by  your  plac- 
ing on  articles  which  you  manufacture  that  which  is  to  lead 
everybody  else  to  believe  them  to  be  articles  manufactured 
by  the  other.  I  apprehend  that  every  subject  of  every  coun- 
try, not  being  an  alien  enemy — and  even  to  an  alien  enemy 
the  Court  has  extended  relief  in  cases  of  fraud — ^has  a  right 
to  apply  to  this  Court  to  have  a  fraudulent  injury  to  his 
property  arrested.     And  here  the  Plaintiffs  have  the  right 


CASES  IN  CHANCERY. 

— a  right  recognised,  I  imagine,  everywhere  in  the  world, 
or  at  least  in  every  civilised  community— of  saying,  "  We, 
being  the  manufacturers  of  certain  goods,  claim  that  another 
man  shall  not  manu&cture  goods,  and  put  upon  them  our 
trade  mark,  and  then  pass  them  off  as  manufactured  by  us." 

It  was  argued  that  these  Defendants  have  acquired  the 
trade  mark.  But  the  acquiring  a  trade  mark  is  not  the 
question.  No  person  can  acquire  property  in  a  trade  mark. 
The  question  is,  whether  these  Defendants  have  acquired  a 
right  to  do  that  which  the  bill  charges  they  are  doing-r-a 
right  to  put  the  names  and  address  of  the  Plaintifis,  and  the 
trade  mark  of  the  Plaintiffs  on  their  goods,  for  the  purpose 
of  selling  them  as  being  the  work  and  manufacture  of  the 
Plaintiffs.  That  is  the  fraud  which  has  been  perpetrated ; 
and  it  is  a  fraud  which,  I  apprehend,  every  civilised  com- 
munity will  arrest  at  the  fountain  head,  wherever  it  finds 
it  commenced  and  about  to  be  perpetrated. 

The  case  of  Sykea  v.  Syke8(a)  shews  that  this  equity  does 
not  depend  upon  the  circimxstante  of  the  sale  being  made 
with  a  view  to  persuade  the  immediate  purchaser  that 
the  goods  are  the  manufacture  of  another.  In  Sykes  v. 
Sykee,  the  immediate  purchase  was  well  aware  that  he 
was  purchasing  what  was  the  vendor's  own  manufac- 
ture; but  he  bought  it  for  the  purpose  of  palming  it 
off  on  others  as  the  manufacture  of  another.  The  fraud, 
therefore,  was  completa  And  so,  I  apprehend,  the  fraud, 
in  this  ease,  is  complete,  assuming,  as  the  demurrer 
must  assume,  the  averments  in  the  bill  to  be  correct  It 
would  be  most  grievous  if  any  Court  should  hold  that  there 
was  an  incapacity  of  affording  relief  in  a  case  where  a  fraud 
has  been  committed  upon  a  subject  of  any  country.  I 
speak,  of  course,  of  a  fraud  so  far  connected  with  property 
as  to  be,  not  a  shadowy,  but  a  substantial  injury.     For,  as 
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1867.  in  the  case  of  Sir  Jwmes  Clarke,  whatever  proceedings  a 
Plaintiff  may  have  a  right  to  take  by  way  of  action  for  Uhel, 
he  cannot  take  proceedings  in  this  Court  for  the  mere  cir- 
cumstance of  his  name  being  used  in  a  manner  which,  if  the 
Judgment.  Public  were  SO  absurd  as  to  believe  it  (which  they  hardly 
could  in  that  case),  would  expose  him  to  contempt.  If  you 
use  the  name  of  another  for  the  purpose  of  securing  to  your- 
self, in  the  disposition  of  property,  advantages  which  belong 
to  him,  the  fraud  is  complete,  and  the  remedy  ought  to  be 
complete,  as  in  the  case  of  a  libel,  where  the  action  .is  al- 
lowed to  a  foreigner. 

I  cannot^  in  my  own  mind,  entertain  the  slightest  mis- 
giving in  this  case,  whether  it  be  new  or  not 

The  law,  as  stated  in  the  case  of  Farina  v.  SUverlock(a), 
does  not  in  the  least  differ  from  that  laid  down  by  Lord 
LangcUde.  There  the  Lord  Chancellor  says (6):  "The 
Plaintiff's  equity  is  founded  on  the  jurisdiction  of  this  Court 
to  give  relief  in  the  shape  of  preventive  justice  in  order  to 
make  more  effectual  a  legal  rights  the  legal  right  here  being 
a  right  to  have  a  particular  trade  mark  to  designate  a  com- 
modity.'" Then  he  adds :  *'  This  right  cannot  be  properly 
described  as  a  copyright.  It  is,  in  fact^  a  right  which  can 
be  said  to  exist  only,  and  can  be  tested  only,  by  its  violatioa 
It  is  the  right  which  any  person  designating  his  wares  or 
commodities  by  a  particular  trade  mark,  as  it  is  called,  has 
to  prevent  others  from  selling  wares  which  are  not  his,  mark- 
ed with  that  trade  mark  in  order  to  mislead  the  public,  and 
80,  incidentally,  to  injure  the  person  who  is  owner  of  the 
trade  mark."  That  exactly  agrees  with  the  view  taken  by 
Lord  Langdcde.  The  first  words  by  themselves  might  have 
misled. 

There  must  be  the  usual  order  overruling  the  demurrer. 

(a)  6D.M.G.214.  (6)  Id.  217. 
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Mr.  Martvndale  appeared  on  behalf  of  the  Defendant  in  1857. 

the  cause  of  the  Collins  Cow/pany  v.  Brown,  for  the  pur-  ^  ^^ 

poee  of  making,  on  his  behalf,  a  public  apology  for  having  Coiuirs  Co. 

manufactured  another  man's  goods,  stating  that  he  was  Gowkn. 

wholly  ignorant  that  he  was  so  doing.  j%dgmeM. 

The  Vicb-Chancellor. — It  is  very  much  to  your  client's 
credit  that  he  should  make  that  apology.  I  cannot  conceive 
of  anything,  short  of  indictable  offences,  more  discreditable 
than  this  course  of  proceeding. 


THE  BRITISH  EMPIRE  SHIPPING  COMPANY       Jun^^nd. 

(Limited) 

v. 
SOMES. 

IhE  bin  averred  that  in  January,  1857,  the  Plaintiffs  ^JJSf**^''*" 

commenced  an  action  against  the  Defendants,  who  were  ArbitrcBUotk— 

shipwrights,  to  recover  back  so  much  as  was  excessive  of  c.  125,  m.  8, 7. 

a  sum   of  8,816Z.   15«.  2d,  paid    under  protest  by  the  conrtTof 

PlaintifiGs  to  the  Defendants,  in  respect  of  repairs  done  by  Equity  have 

juriBdiotion 

the  latter  to  the  Plaintifis  ship :  which  action  was  still  to  entertain 
pending.     That  in  February  following  the  Defendants  ob-  TOyery  mwSy, 
tained  an  order,  under  the  Common  Law  Procedure  Act^  "*  ^^  ?^* 

oompulsory 

1854,  for  a  oompulsory  reference  of  the  cause  to  arbitra-  reference  to 
tion.  That  the  Plaintifis  intended  to  proceed  with  the  oiderod  * 
action  and  arbitration ;  but,  in  order  to  ascertain  the  pro-  ^^lecUon 
priety  of  the  items  of  sums  charged  in  the  Defendants'  o^  *^J  Com- 

.  .  mon  Law  Pro- 

accounts  for  the  repairs  and  materials  therein  alleged  to  oedure  Act, 

have  been  done  and  supplied  to  the  Plaintiffi'  ship,  it  was  viot  c.  125.)  ^ 

And  this  jari8- 
diotion  is  not 
•ffected  by  the  powers  given  by  tbe  7th  section  of  the  Act>  of  compelling  disooTeiy  inde- 
pendently of  the  assistance  of  Courts  of  Equity. 

To  sneh  an  arbitration,  Lord  JSZdon's  dictum,  in  S^ut  t.  Bigfty  (6  Yea.  821),  as  to  the 
reluctance  of  Courts  of  Equity  to  be  auxiliary  to  domestic  forums,  has  no  application. 

Demurrer  to  a  Bill  of  this  description  overruled  with  costs. 
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absolutely  necessary  to  make  a  careful  examination  of  the 
details  thereof,  and  such  examination  could  not  be  made 
without  the  production  and  inspection  of  the  various  docu- 
ments in  the  Defendants'  possession  thereinafter  referred 
to,  comprising,  inter  alia,  the  returns  made  to  the  ship- 
wrights by  their  workmen,  who  were  employed  by  piece 
work,  of  the  quantity  and  nature  <rf  the  work  done  by  them; 
upon  which  returns  their  pay  was  based.  The  bill  averred 
that  the  Plainti£k  could  not  safely  proceed  with  the  action 
and  arbitration  until  the  Defendants  should  have  given  the 
discovery  sought  of  them  in  the  suit,  nor  unless  or  until  the 
aforesaid  returns^  documents,  and  writings  in  the  Defend- 
ants' possession  should  have  been  produced  and  inspected ; 
but  the  Plaintifife  were  unable  to  obtain  such  discovery, 
production,  and  inspection  from  the  Defendants  in  the  actiou 
or  without  the  assistance  of  this  Court  The  bill,  therefore, 
prayed  that  the  Defendants  might  make  a  full  discovery  of 
the  matters  aforesaid. 


The  DefendMits  demurred. 


Argument.  Mr.   Rolt,   Q.  C,  and   Mr.  Sliapter,  in  support  of  the 

demurrer : — 

In  a  case  like  the  present,  a  bill  for  discovery  merely  will 
not  lie. 

The  action  has  been  turned  into  an  arbitration ;  and 
this  Court  will  not  be  auxiliary  to  grant  discovery  in  aid  of 
an  arbitration.  Parties  shall  not  obtain  discovery  here  and 
relief  before  the  arbitrator :  Street  v.  Rigby  (a). 

Besides,  the  ari)itrator  has  full  power  to  grant  the  dis- 
covery for  which  the  Plaintiffs  have  come  to  this  Court.  Such 


{ft)  6  VcB.  821. 


CASES  IN  CaaANCERY. 


435 


Empire 
SniFPnva  Co. 

SOMSS. 

Argument, 


a  power  is  inherent  in  the  arbitrator  in  all  cases  of  arbitra-  1807 
tion,  and  in  this  particular  species  of  arbitration  it  is  i^hb  Britxbh 
expressly  given  by  the  legislature :  compare  the  7th  section 
of  the  Common  Law  Procedure  Act,  1864,  with  the  40th 
section  of  the  Law  Amendment  Act,  3  &  4  WilL  4,  a  42, 
which  shews  that  the  Court  or  the  Judge  at  common  law 
can  command  the  attendance  and  examination  of  any 
person  to  be  named,  or  the  production  of  any  documents  to 
be  mentionedi  in  the  rule  or  order ;  and  where  a  Court  of 
ordinary  jurisdiction  can  it«elf  compel  the  discovery  re- 
quired, a  Court  of  equity  will  not  interfere :  Mitford  PL 
221,  222. 


We  rely  on  the  broad  rule  that  the  Defendants  are  not  to 
be  doubly  vexed^  both  at  law  and  in  equity. 

They  cited  Phelps    v.  PTothero(a)  and  Farebrother 
V.  Welchman  (b), 

Mr.  Druce  was  not  heard  in  support  of  the  bill. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

It  is  clear  that  the  Common  Law  Procedure  Act,  1854, 
has  not  made  any  difference  in  the  course  which  this  Court 
will  adopt  as  regards  entertaining  bills  for  discovery  in  aid 
of  an  action,  in  a  case  of  compulsory  arbitration  under 
the  Act 

The  Act  does  not  bring  such  a  case  within  the  dictum 
cited  from  Street  v.  Righy  (c).  What  Lord  Mdon  there 
says  is  this: — "I  recollect  passages  in  which  Courts  of 
justice,  however  full  of  eulogia  upon  these  domestic  forums, 
have  recollected  their  own  dignity  sufficiently  to  say  they 

(a)  16  C.  B.  370.      (6)  24  Law  J.,  N.  S.,  Ch.,  410.      (c)  6  Vea.  821. 
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wonid  not  be  auxiliary  to  those  forums ;  that  the  parties 
Bbould  not  he  permitted  to  take  their  relief  firom  tiiem, 
coming  here  for  discovery/'  If  that  is  the  foundation  of 
the  objection  to  this  Court  giving  discovery — and  it  is  the 
only  one  mentioned  by  Lord  Eldon — it  is  clear  thai  it 
cannot  be  in  any  way  applicable  to  a  case  like  the  present^— 
a  case  of  compulsory  arbitration  before  a  public  forum 
which  the  legislature  has  provided  for  the  determination  of 
questions  like  the  present;  not  a  volimti^y  arbitration 
before  private  friends,  but  before  the  tribunal  which  the 
legislature  has  thought  fit  to  employ.  It  is  clear  that 
after  such  a  compulsory  order  of  reference  to  arbitration, 
the  cause  is  as  much  before  the  High  Court  of  Judicature 
as  it  was  before. 

The   only  possible  ground   upon  which  the  demurrer 
could  be  argued  was,  that  the  arbitrator  has  already,  under 
the  Act,  the  power  to  compel  discovery ;  and  that  where 
such  a  power  exists,  as  in  case  of  the  Ecclesiastical  Courts  (a), 
equity  will  not  interfere.     The  section  of  the  Act  which 
was  relied  upon  to  shew  that  the  arbitrator  has  this  power 
was  the   7th,   which   enacts  that  the  proceedings   upon 
any  compulsory  arbitration  shall,  except  otherwise  directed 
by  the  Act  or  by  the  submission  or  document  authorising 
the  reference,  be  conducted  in  like  manner  and  subject  to 
the  same  rules  and  enactments  as  to  the  power  of  the 
arbitrator  and  of  the  Court,  the  attendance  of  witnesses, 
the  production  of  documents,  and  so  forth,  as  upon  ^ 
reference  made  by  consent  under  a  rule  of  court  or  judge's 
order.    Then,  referring  to  the  40th  section  of  the   La^w 
Amendment  Act,  3  &  4  Will  4,  c.  42, 1  find  it  enacted,  that 
when  any  reference  shall  have  been  made  by  any  such  zxde 
or  order  as  there  mentioned,  or  by  any  submission    con- 
taining such  agreement  as  there  mentioned,  it  shall    be 
lawful  for  the  Court  by  which  such  rule  or  order  shall   V>e 


(a)  Dunn  v.  Coates,  1  Atk.  288. 
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made,  or  which  shall  be  mentioned  in  such  agreement,  or        1857. 
for  any  judge,  by  rule  or  order  to  be  made  for  that  purpose,    thb  Bbitibh 
to  command  the  attendance  and  examination  of  any  person    ga^p,"^"^^, 
to  be  named,  or  the  production  of  any  documents  to  be  v. 

mentioned  in  such  rule  or  order.     But,  in  reference  to  this         

argument,  it  should  be  observed  that  the  common  law  •^^»«^- 
courts  have  now  the  power  in  all  cases,  and  not  merely  in 
cases  of  arbitration,  of  calling  for  the  production  of  books 
and  pa]>ers.  And  yet  this  Court  has  held  that  such  power 
does  not  prevent  a  Court  of  equity  from  ordering  such 
production,  either  because  Courts  of  equity  have  concurrent 
jurisdiction  with  the  common  law  Courts,  or  because  the 
relief  granted  in  this  respect  by  the  common  law  Courts  is 
not  commensurate  with  that  which  this  Court  would  extend. 
That  this  is  the  case  is  obvious,  amongst  other  consider- 
ations, Srom  the  circumstance  that,  in  order  to  obtain  pro- 
duction of  a  document  at  common  law,  it  is  necessary  for 
the  party  to  describe  what  the  document  is,  which  it  is 
often  impossiUe  for  him  to  do  with  sufficient  certainty. 

I  think  it,  therefore,  clear  that  the  power  given  by  the 
Act,  in  the  case  of  an  arbitration  like  the  present,  does  not 
deprive  this  Court  of  its  jurisdiction  to  entertain  a  bill  for 


The  demurrer  must  be  overruled;  and,  as  usual  in  the 
case  of  an  experiment  which  has  failed,  it  must  be  over- 
ruled with  coste. 
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WEBB  V.  HEWITT. 

L  HE  Flaiutiff  gave  a  bond  to  the  Defendant,  dated  the 
25th  of  March,  1841,  in  the  sum  of  10002.,  subject  to  a  con- 
dition whereby,  after  reciting  that  by  an  indenture  bearing 
even  date  with,  but  executed  before,  the  execution  of  the 
bond,  and  made  between  the  Defendant  of  the  one  part  and 
Charles  Field  of  the  other  part,  the  Defendant  had  demised 
to  Glujurlea  Field  a  certain  dwelling  house,  and  brewery, 
and  premises,  fix>m  the  25th  day  of  March,  1841,  fc^  the 
term  of  fifty  years,  if  Field  should  so  long  live.  And  that 
Field,  for  the  purpose  of  securing  payment  to  the  Defendant 
of  such  principal  and  interest  moneys  as  were  afterwards  m 
the  condition  mentioned,had  given  to  theDefendantaoertain 
other  bond,  bearing  even  date  with  the  said  indenture  of  lease 
and  with  this  bond  And  that  it  had  been  agreed  that  due 
payment  to  the  Defendant  of  the  said  principal  and  interest 
moneys  should  be  further  secured  by  the  bonds  of  three 
sureties,  each  in  the  sum  of  lOOOZ. ;  and  that  the  Plaintiff, 
as  one  of  such  sureties,  had  accordingly  agreed  to  execute 
to  the  Defendant  this  bond  with  the  condition  theieunder 
written.  The  condition  of  the  bond  was  declared  to  be  such, 
that,  if  the  said  Charles  Field,  his  heirs,  executors,  or  admi- 

niiy  creditor,  •  . , . 

that  the  latter  mstrators,  did  and  should,  at  the  end,  expiration,  or  other 

Bhall  take  aH  q^qj^q^  determination  of  the  said  indenture  of  lease,  well  and 
truly  pay  or  cause  to  be  paid  to  the  Defendant,  his  executors, 
administrators,  or  assigns,  the  sum  of  62752.,  and  also  such 
further  sum  or  sums  of  money  (if  any),  as  the  Defendant 
might  advance  and  lend  to  the  said  Charles  Field  within 
one  year  from  the  day  of  the  date  of  the  bond  (not  exceed- 
ing, with  the  said  sum  of  62752.,  the  sum  of  10,0002.  in  the 


June  5M,  Sth, 
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Right, 

A  creditor 
upon  giving 
time  to  his 
principal 
debtor  may 
reserve  Mb 
lights  against 
the  surety, 
and  this  with- 
out communi- 
cating the  ar- 
rangement to 
the  surety. 

But  when 
the  creditor 
gives  a  release 
to  the  debtor 
he  cannot  re- 
serve any 
right  against 
the  surety, 
because  Uie 
debt  is  gone 
at  law. 

An  agree- 
ment be- 
tween a  bond 
debtor  and 


the  debtor's 
property,  and 
shall  pay  his 
other  credi- 
tors five  shil- 
lings in  the 
pound, 
though  not 
a  discharge 
of  the  bond 
at  law  by 
way  of  accord 
and  satisfae- 

tion,  because  not  under  seal,  still  operates  in  equity  as  a  satia&ction  of  the  debt ;  and  it 
is  not  possible  in  equity,  upon  such  a  transaction  as  that,  to  reserve  any  ri^ts  against  the 
surety ;  and  any  attempt  to  do  so  would  be  void  as  being  inoonaistent  with  the  agreement. 
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whole),  and  should  in  the  meantime,  and  until  the  end,  ex-         1867. 
piration,  or  other  sooner  determination  of  the  said  indenture 
of  lease,  pay  to  the  Defendant,  his  executors,  administrators, 
or  assigns,  in  respect  of  the  principal  money  for  the  time 
being  remaining  upon  security  of  the  said  recited  bond  of 
the  said  Charles  Fidd,  interest  at  the  rate  of  51.  per  cent, 
per  annum,  half  yearly,  the  bond  should  be  void.   Provided 
that  it  should  not  be  lltwful  for  the  Defendant,  his  executors, 
administrators,  or  assigns,  before  the  expiration  or  other 
sooner  determination  of  the  said  indenture  of  lease,  to  re- 
cover or  sue  for  the  principal  money  intended  to  be  secured 
by  the  said  bond  of  the  said  Charles  Field,  or  by  this  bond 
or  any  part  thereof,  unless  and  until  the  half  yearly  interest 
payable  as  aforesaid,  or  some  part  thereof,  should  be  in  ar- 
rear  for  the  space  of  four  calendar  months,  anything  in  the 
bond  of  the  Plaintifif  or  in  the  bond  of  the  said  Charles 
Fidd  contained  to  the  contrary  notwithstanding.    Provided 
also,  that  it  should  be  lawful  for  the  said  Charles  Field,  his 
heirs,  executors^  or  administrators  (if  and  as  often  as  he  or 
they  should  think  fit),  to  pay  to  the  Defendant,  his  execu- 
tors, administrators,  or  assigns,  on  any  of  the  said  half  yearly 
days  of  payment  of  interest^  all  or  any  part  of  the  said  prin- 
cipal money  so  secured  as  aforesaid,  in  instalments  or  sums 
of  not  less  than  300{.  nor  greater  than  600Z.  each,  he,  the 
said  Charles  Field,  his  heirs,  executors,  or  administrators, 
giving  to  the  Defendant,  his  executors,  administrators,  or 
assigns,  not  less  than  three  calendar  months  notice  in  writ- 
ing of  the  intention  of  him  the  said  Charles  Field,  his  heirs, 
executors,  or  administrators,  so  to  do,  anything  in  the  bond 
of  the  Plaintifif,  or  in  the  bond  of  the  said  Charles  Field, 
contained   to  the   contrary  thereof  in  anywise  notwith- 
standing. 

The  Defendant,  after  the  date  of  the  bond,  advanced  to 
Fitld  divers  sums  of  money,  amounting  in  the  whole,  to- 
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1857.        gether  with  the  said  sum  of  6275Z.,  as  the  Defendant  alleg- 
ed, to  the  sum  of  9000i. 

A  memorandum  of  agreement  was  made  on  the  iSSnd  of 
August,  1845,  between  Field  of  the  one  part^  and  HewiU 
of  the  other  part,  and  thereby,  in  consideration  of  the  debt 
due  by  Field  to  HevnM,  and  of  Hewitt  having  at  the  re- 
quest of  Field  paid  certain  of  his  debts  in  fiill,  and  paid,  or 
agreed  to  pay,  a  compasition  of  not  less  than  five  shillings  in 
the  pound  upon  the  rest  of  thedebtsofiT'ieJd, particularised  in 
certain  accounts  therein  mentioned,  and  of  ageneral  release  to 
be  given  hj HewiU  ioField,  Field  undertook,  at  the  request^ 
costs,  and  charges  of  HewiU,  to  surrender  to  HewiU  the 
lease  of  the  said  brewery  and  other  premises  therewith 
held  by  him,  and  to  assign  and  deliver  to  HewiU  the  plants 
utensils,  csusks,  carts,  drays  and  horses,  and  stock  in  trade, 
at  or  belonging  thereto,  and  also  all  his  household  fdmitur^ 
plate,  linen,  china,  and  effects  of  every  kind,  and  to  assign 
over  to  HewiU  or  his  nominee  all  book  and  other  debts  dne 
and  owing  to  him  Field,  individually  or  jointly  with  any 
other  person  or  persons  or  otherwise  howsoever,  and  all 
securities  for  the  same,  and  with  full  powers  to  receive,  re- 
cover, and  give  discharges  for  the  same.  And  Fidd  there- 
by agreed  to  convey,  assign,  and  assure  to  HewiU  all  his 
freehold,  leasehold,  and  real  and  personal  estate  of  every 
kind,  and  for  the  purposes  aforesaid  to  make,  do,  and  exe- 
cute all  such  acts,  deeds,  and  assurances  as  HewiU  or  his 
counsel  should  devise  or  requira  And  Fidd  thereby  au- 
thorised HewiU  or  his  agents  forthwith  to  enter  upon  and 
receive  and  keep  possession  of  all  the  estate,  property, 
debts,  chattels,  and  effects,  comprised  in  the  agreement^ 
notwithstanding  that  the  same  had  only  been  partially  per- 
formed by  him. 

Conveyances  were  afterwards  executed  pursuant  to  such 
agreement.    Fidd  had  since  died. 


CASES  IN  CHANCEIl\ 

On  the  25th  of  August^  1866,  the  Defendant^  without 
having  made  any  previous  demand  upon  the  Plaintiff,  put 
the  bond  in  suit  against  him.  The  Plaintiff  filed  this  bill 
to  restrain  the  action,  and  to  have  the  bond  delivered  up  to 
be  cancelled 
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Evidence  was  given  on  the  part  of  the  Defendant  to 
prove  that  there  should  have  been  inserted  in  the  agree- 
ment a  reservation  of  right  against  the  surety. 


Mr.  Rott,  Q.  C,  and  Mr.  Bevir  for  the  Plaintiff  cited      ^rgum^t. 
Ovmi  V.  Homan  (a),  BovXtbee  v.  Stvhhs  (6),  and  Lewis  v. 
Jones  (c). 

Mr.  Cairns,  Q.  C,  and  Mr.  PiyoVj  for  the  Defendant, 
cited  Wyke  v.  Rogers  (d). 

The  Vicb-Chancellob  reserved  judgment 


Vice-Chancellor  Sir  W.  Page  Wood:— 

The  question  in  this  cause  was,  whether  the  Plaintiff  who 
gave  a  bond  for  1 000?.  as  surety  for  moneys  advanced  to  an- 
other person,  named  Charles  Field,  is  entitled  to  be  liber- 
ated firom  the  suretyship,  in  consequence  of  the  transaction 
which  afterwards  took  place  between  the  creditor  and  the 
principal  debtor.  Many  questions  have  been  raised  upon 
the  effect  of  the  recent  decisions  at  law,  which  have  not 
a  very  material  bearing  on  this  casa  However,  I  have 
thought  it  right  to  look  into  the  authorities  on  the  subject ; 
and  I  think  that  they  have  brought  to  a  clear  result  almost 
all  the  points  which  have  been  argued  before   me.     The 


June  10. 
JudffmerU. 


(a)  4  H.  L.  Ca.  997. 
(c)  4  B.  &  Cr.  606. 


(6)  18  Ves.  20. 

(d)  lDeG.M.&G.408. 
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question  principally  argued  was,  how  far  a  creditor  has  a 
right  when  dischar^g  his  principal  debtor,  either  by  giv- 
ing time  or  by  release,  to  reserve  his  remedies  against  tbe 
surety.  Here  a  further  question  arises,  how  far  under  this 
agreement  the  creditor  would  be  entitled  to  the  benefit  of 
the  reservation  supposing  he  could  have  made  it. 

As  to  giving  time,  the  authorities,  which  are  almost  in- 
numerable, have  settled  that  upon  any  giving  of  time 
to  a  principal  debtor,  if  there  be  a  reservation  of  right-s 
against  the  surety,  the  surety  is  not  discharged ;  for,  when 
the  right  is  reserved,  the  principal  debtor  cannot  say  it  Ijj 
inconsistent  with  giving  him  time  that  the  creditor  should 
be  at  liberty  to  proceed  against  the  sureties,  and  that  they 
should  turn  round  upon  the  principal  debtor,  notwithstanding 
the  time  so  given  him ;  for  he  was  a  party  to  the  agreement 
by  which  that  right  was  reserved  to  the  creditor,  and  the 
question  whether  or  not  the  surety  is  informed  of  the  ar- 
rangement is  wholly  immaterial. 

A  release,  however,  stands  upon  an  entirely  different  foot- 
ing. The  case  of  Nicholson  v.  ReviU  (a),  which  is  recog- 
nised in  Kearsley  v.  Cole  (6),  has  decided  that,  when  an  ac- 
tual release  is  given,  no  right  can  be  reserved,  for  the  deht 
is  gone  at  law.  In  Nicholson  v.  RevUl,  the  Court  com- 
mented on  the  observations  of  Lord  Eldon  in  Ex  parU 
Oiffard(c),  saying  that,  if  those  observations  were  meant  to 
extend  to  this,  that  the  principal  debtor  could  be  entirely  re- 
leased, so  that  the  debt  should  be  extinguished,  and  yet 
the  right  reserved  against  the  surety,  they  thought  the  dicta 
went  too  far.  In  Kearsley  v.  Cofo,  Mr.  Baron  Parke  says, 
he  does  not  conceive  Lord  Eldon'e  observations  were  meant 
to  have  any  such  eflFect  as  that,  which  he  says  would  be  in- 
consistent with  the  previously  decided  cases ;  but  that  what 
he  meant  to  say  was,  that  there  might  be  a  giving  of  time,  not 
a  release,  but  a  covenant  not  to  sue,  so  that  the  debt  still  re- 

(a)  4  Ad.  &  Ellis,  676.      (b)  16  M.  &  W.  128.      (c)  6  Ves.  805. 
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inained,  that  would  not  operate  as  a  discharge  to  the  surety         1857. 
if  the  right  were  reserved ;  but  that,  if  the  debt  was  gone,  then 
there  was  nothing  that  could  be  reserved  against  the  surety. 

Another  nice  point  arose  in  Kearaley  v.  Cole  (a),  where  a  ^««<^«««<« 
great  deal  of  the  learning  on  this  subject  is  collected  in  a 
short  compass ;  namely,  what  was  the  position  of  a  principal 
debtor  with  reference  to  his  surety  who  had  acquiesced  in 
the  arrangement  with  the  creditor,  whether  the  surety,  by 
joining  in  the  agreement,  had  not  in  effect  sanctioned  it  for 
all  purposes,  and  agreed  to  stand  only  in  the  place  of  the 
creditor  against  the  principal  debtor,  so  that  if  the  creditor 
had  agreed  to  take  from  the  debtor  five  shillings  in  the 
pomid,  and  the  surety  had  acquiesced  in  the  right  retained 
against  himself,  the  creditor  might  come  against  the  surety 
for  the  whole  debt,  but  yet  the  surety,  because  he  had 
agreed  that  he  would  only  stand  against  the  principal 
deblor  in  the  place  of  the  creditor,  might  be  entitled  as 
against  the  principal  debtor  to  the  five  shillings  in  the  pound 
only.  That  was  the  point  argued  in  Kearaley  v.  Cole, 
and  it  was  decided  that  the  surety  retained  his  full  rights 
against  the  debtor,  although  he  was  cognisant  o(  and  con- 
curred in  the  arrangement 

In  the  case  before  me,  there  is  clearly  no  dischaxge  at 
law,  by  accord  and  satisfaction,  because  the  instniment  by 
which  the  accord  and  satisfaction  is  alleged  to  have  been 
made  is  not  under  seal  That  point  is  determined  in  Rogers 
v.  PayTie,  of  which  there  is  a  short  note  in  2nd  WU- 
aon,  276,  and  a  full  account  in  Mr.  Selwyn's  book,  under 
the  head  of  "Covenant  "(6).  An  agreement  being  there 
pleaded  by  which  certain  arrangements  were  to  be  made 
which  were  to  be  taken  in  full  satisfaction  of  the  debt,  it 
was  held,  that,  the  agreement  not  being  under  seal,  it  could 
not  be  pleaded  in  accord  and  satis£su3tion  of  the  debt  which 
had  been  created  by  an  instrument  under  seal     In  this 

(a)  16  M.&  W.  128.  (6)  Nisi  Prius,  6th  ed.  p.  521 
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1867.        c&fl^  therefore,  the  agreement  being  simply  in  writing,  would . 
not  amomit  to  a  discharge  at  law,  and  the  only  queBtion  is, 
what  is  its  effect  in  equity  ?    There  can  be  no  doubt  that  the 
agreement  was  an  equitable  discharge,  which  would  of 
/iM%m«ii«.     ^^j^j^  release  the  surety. 

[His  Honour  stated  the  effect  of  it] 

It  struck  me,  since  the  discussion  on  the  argument, 
that  the  question  raised  here  is  hardly  capable  of  being 
suggested  on  the  part  of  the  Defendant,  for  this  reason. 
There  is  neither  a  giving  of  time,  nor  the  mere  circumstance 
of  release,  but  an  actual  sale.  The  debt  is  satisfied  and 
gone.  No  part  of  the  agreement  is  disputed.  Fidd  agrees 
to  assign  to  Hewitt  all  his  property;  and  on  the  face  of 
this  agreement  (and  there  is  no  evidence  to  the  contrary  in 
this  suit),  there  was  no  valuation  made.  It  might  or  might 
not  be,  that  Mr.  Hewitt  would  then  get  fiill  satisfiEu^ion:  it 
was  not  an  assignment  upon  trust  to  pay  Hewitt  and  the 
rest  of  the  creditors  five  shillings  in  the  pound.  Probably 
it  was  estimated  that  the  effects  would  pay  five  shillings 
only  in  the  pound  to  Hewitt  and  the  other  creditors ;  but 
upon  the  face  of  the  agreement  Hewitt  may  be  taken 
to  have  contemplated  not  only  that  his  debt  would  be 
satisfied  by  having  this  property,  but  more  than  satisfied, 
for  he  agreed  on  taking  it  to  pay  five  shillings  in  the 
pound  to  the  other  creditors.  It  was  in  either  view 
a  complete  sale.  The  debt  is  gone  in  equity,  and  it  is 
impossible  to  reserve  a  right  against  the  surety  in  such  a 
transaction  as  that.  I  do  not  know  what  inquiry  the  surety 
could  maka  It  seems  to  me  that  he  is  not  in  a  condition 
to  ask  for  any  inquiry.  A  debtor  has  agreed  with  his  cre- 
ditor in  consideration  of  the  creditor  making  over  all  his 
property,  not  only  to  give  him  a  release,  but  to  pay  his 
other  creditors  five  shillings  in  the  pound.  That  being  the 
case,  it  seems  to  me  to  be  of  very  little  avail  to  consider  the 
evidence  with  regard  to  the  supposed  arrangement;  but 
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when  I  oome  to  sift  that  evidence,  it  would  not  entitle  the 
Defendant  to  insist  npon  having  added  to  the  agreement  a 
reservation  of  rights  against  the  surety,  because  upon  the 
authorities  I  have  cited  a  release  could  not  be  made  with 
that  reservation  of  right;  and,  therefore,  if  I  were  to  alter 
it  at  all,  I  must  modify  the  agreement  so  as  to  make  it  an 
agreement  not  to  sue  the  principal  debtor,  with  a  proviso 
that  it  is  not  to  have  any  effect  in  liberating  the  surety. 

[His Honour  then  examined  the  evidence,  and  continued :] 

It  is  not  alleged  in  that  evidence,  that  the  agreement 
was  defective  in  any  particular,  except  that  there  should 
be  added  a  clause  by  which  the  rights  and  remedies  against 
the  sureties  should  be  reserved  It  appears  to  me  that 
such  a  clause  would  be  entirely  inconsistent  with  the  whole 
fiame  of  the  agreement^  which  is,  that  the  creditor  was  to 
have  the  debtor's  whole  property  in  satisfaction  of  his  debt, 
and  was  to  give  a  releasa  He  is  under  no  obligation  to 
account  to  anybody.  How  can  he  say  against  the  sureties, 
I  have  taken  fiill  consideration  for  my  debt  and  yet  there 
is  a  debt  existing?  That  seems  to  me  to  be  the  whole 
casa  There  is  no  suggestion  that  Hewitt  ever  meant  to 
make  himself  accountable  in  respect  of  any  of  his  property. 

[His  Honour  then  considered  another  point  which  was 
raised  on  the  evidence,  and  concluded: — ] 

But  what  I  rest  my  judgment  on  principally  is,  the  re- 
sult of  this  transaction  upon  the  face  of  it.  There  is  no- 
thing in  evidence  that  shakes  any  portion  of  the  agree- 
ment The  utmost  that  the  evidence  amounts  to  is,  that 
there  was  an  intention  with  this  agreement,  such  as  it  is, 
to  assert  a  reservation  of  right  against  the  surety.  I  hold, 
that  if  such  a  reservation  of  right  had  been  put  in  it  would 
have  been  a  nullity.     If  a  man,  in  consideration  of  the 
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debt  due  from  his  principal  debtor,  agrees  to  buy  the  whole 
of  the  debtor's  property,  he  has  been  paid ;  and  if  he  has 
been  paid,  he  cannot  reserve  his  rights.  That  is  the  simple 
point  to  which  the  case  is  reduced. 

Therefore,  the  Plaintifif  is  entitled  to  have  his  injunction 
made  perpetual;  and  to  have  a  declaration  that  the  Defend- 
ant has  released  the  Plaintiff  from  all  liability  under  the 
bond,  and  a  decree  that  the  Defendant  should  deliver  up 
the  bond  to  be  cancelled,  and  the  costs  of  the  suit. 


Feb.  2nd  Sf 
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LEYCESTER  v.  LOGAN. 

J  N  September,  1 836,  a  collision  took  place  between  the 
Britiah  steam-ship  Falcon,  of  which  the  Plaintiffs  were 
the  registered  owners,  and  a  sailing  ship  called  the  Imogene. 
Shortly  after  the  collision,  the  Iviogeiie  foundered  and  was 
totally  lost  The  cargo  and  some  of  the  passengers'  luggage 
were  lost  with  the  ship. 

The  Plaintiffs  admitted,  that,  in  respect  of  the  loss  of  ilie 
Imogene,  they  were  answerable  in  damages  to  the  extent 


The  proyisions  of  the  604th  section  of  "  The  Merchant  Shipping  Act,  1864  '*  (17  &  18 
Vict.,  c.  104),  limiting  the  liability  of  a  ship-owner  to  the  value  of  hia  ship  and  freight; 
and  the  proviaionB  of  the  614th  aection  of  the  same  Act,  giving  the  Court  of  Chancery 
jurisdiction  to  stop  actions  and  suits  pending  in  any  other  Court  in  relation  to  the  same 
subject  matter,  are  applicable,  notwithstanding  the  circumstance  that  an  adverse  daimsot 
has  obtained  a  definitive  sentence  or  judgment  of  the  Court  of  Admiralty  condemning 
the  ship ;  and  the  utmost  to  which  the  latter  is  entitled  under  such  a  judgment,  in  respect 
of  the  loss  he  has  sustained,  is  to  share  rateably  with  the  other  claunauU  in  the  value  of 
the  ship  and  freight 

But  this  Court  has  no  control  over  the  ship  itself,  and  cannot  prevent  the  party  who  has 
obtained  such  a  judgment  from  proceeding  to  a  sale  of  the  ship,  and  retainiug  out  of  the 
prooeedfl  such  costs  aa  he  may  be  entitled  to  retain  under  the  order  of  the  Admiralty 
Court. 

Subject,  however,  as  abovomentioned,  the  ship-owner  is  entitled  to  an  injunction,  under 
the  614th  section  of  the  Act,  restraining  the  ^Arty  who  has  obtained  such  a  judgment 
from  proceeding  further  in  the  Court  of  Admiralty. 
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and  in  maimer  mentioned  in  Part  IX  of  the  Merchant  Ship- 
pmg  Act»  1854  (that  is  to  say),  to  the  extent  of  the  value  of 
the  Falcon^  and  the  freight  due  or  to  grow  due  in  respect 
of  that  ship  during  her  then  voyage.  They  also  admitted 
that  the  value  of  the  ship  and  freight  was  insufficient  to  an- 
swer all  the  claims  made  or  which  might  be  made  against 
them  in  respect  of  the  loss  of  the  Imogene. 


Several  actions  were  commenced  against  the  Plaintifis  in 
the  Admiralty  Court  of  London,  by  the  owners  of  the  Imo- 
gme,  by  owners  of  part  of  the  cargo,  and  by  certain  of  the 
passengers.  And  in  one  of  such  actions,  which  had  been 
commenced  by  the  Defendant  Logan,  judgment  was  obtain- 
ed, whereby  the  Plaintifis  were  condemned  in  the  damages 
and  losses  consequent  on  the  collision,  with  costa  The  Fal- 
eon  was  arrested  by  process  of  the  Admiralty  Court,  and 
was  still  under  arrest  and  liable  to  be  sold  The  other  actions 
were  still  pending. 

The  Plaintiffii  now  filed  their  bill  to  have  the  value  of  the 
Falcon  and  her  freight  ascertained,  and  apportioned  between 
the  persons  who  should  establish  their  claims  thereto;  and 
praying  that  the  Defendants  might  be  restrained  by  injunc- 
tion from  prosecuting  the  actions  commenced  by  them,  and 
from  commencing  any  other  actions;  and  in  particular,  that 
the  Defendant  Logan,  who  had  obtained  judgment  in  his  ac- 
tion, might  be  restrained  from  proceeding  to  a  sale  or  taMng 
any  proceedings  to  compel  or  procure  a  sale  of  the  Falcon. 


Mr.  CaimSy  Q.  C,  and  Mr.  Ba^gaUay  now  moved  for  a 
decree  as  prayed  by  the  bill 

Mr.  Cde,  in  the  absence  of  Mr.  RoU,  Q.  C,  for  the  De- 
fendant Logan,  contended  that  the  Defendant,  having  as- 
serted his  rights  m  rem,  and  having  obtained  possession 
qg2 
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of  the  ship  by  the  judgment  of  the  Court  of  Admiralty,  fcr 
the  purpose  of  satififying  his  debt  and  costs,  the  ship  co\M 
not  be  taken  from  him  by  any  proceeding  in  this  court  He 
was  entitled  to  retain  the  ship  as  a  security  for  the  full 
amount  of  his  loss,  as  well  as  his  costs. 


The  action  in  the  Court  of  Admiralty  was  not  an  action 
"  pending/'  within  the  meaning  of  the  514jth  section  of  the 
Act,  inasmuch  as  the  Defendant  had  obtained  a  definitive 
sentence  of  that  Court 

Besides,  the  object  of  the  Act  was  not  to  deprive  the  per- 
sons injured  of  any  remedy  they  may  have  in  rem^  and 
which  they  may  assert  in  the  Coiurt  of  Admiralty,  but  only 
to  protect  the  owner  from  personal  liability.  The  case  was 
one  for  which  the  Act  had  foiled  to  provide. 

He  cited  ^o;  parte  Itayne(a),  to  shew,  that,  notwithstand- 
ing the  provisions  of  the  53  Geo.  3,  c.  159, — ^the  Act  then  in 
force  for  limiting  the  liability  of  ship  owners, — ^the  owner  of 
a  ship  might  be  condemned  personally  in  the  costs  of  re- 
covering compensation,  although  he  might  thereby  become 
answerable  for  more  than  the  value  of  his  ship  and  freight; 
and  the  case  of  the  Saraoeni})),  to  shew  that  the  party  who 
has  obtained  a  decree  like  the  present  in  the  Court  of  Ad- 
miralty, cannot  be  deprived  of  his  priority,  and  that  a  decree 
of  that  Court  is  final. 


Mr.  Druce  for  other  Defendants  who  had  actions  pending. 

Mr.  Caima,  Q.  C,  in  reply,  submitted  to  pay  the  coste  of 
the  Defendant  Logan  in  the  Court  of  Admiralty;  but  dis- 
puted his  right,  in  respect  of  the  loss  he  had  sustained  by 
the  collision*  to  more  than  his  share,  rateably  with  the  other 

(a)  1  Q.  B.  982.      (b)  10  Jur.  396;  S,a,  on  appeal  to  P.CX,  llJur.  853. 
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cited  EiU  ▼.  Audu9(fl\  and  Dobree  v.  8chr»der(b). 
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The  Vicb-Chancellob  Sib  W.  Page  Wood:- 
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As  regards  all  the  Defendants  except  Logan,  this  case  is  Judgment. 
extremely  simple.  But  as  regards  Logan  it  is  in  a  some- 
what different  position.  Logan  has  taken  proceedings  in 
the  Admiralty  Court,  and  has  obtained  a  judgment  of  that 
Court  condemning  the  ship,  for  the  purpose  of  answering  his 
debt  and  costs;  and  it  was  insisted  on  his  behalf  by  Mr. 
Cole,  by  whom  the  case  was  very  ably  argued,  that^  having 
asserted  his  rights  in  rem,  and  having  obtained  possession 
of  the  ship  by  the  judgment  of  the  Court  of  Admiralty,  for 
the  purpose  of  satisfying  his  debt  and  costs,  the  ship  cannot 
be  taken  from  him  by  any  proceeding  in  this»court>  and  he 
is  entitled  to  retain  the  ship  as  a  security  for  the  full  amount 
of  his  loss  as  well  as  his  costa 

The  general  scope  of  the  Merchant  Shipping  Act  is  suf- 
ficiently clear.  Following  the  provisions  of  many  previous 
Acts,  from  about  the  time  of  George  the  Second  downwards, 
but  in  some  respects  deviating  from  those  provisions,  and 
leaving  to  this  Court  a  larger  discretion  with  respect  to  the 
orders  it  might  make,  the  Legislature,  by  this  Act^  intended 
to  provide  that  in  no  case  should  the  ship  owner,  unless 
there  were  personal  default  on  his  part,  be  liable  for  more 
than  the  value  of  his  ship  and  freight,  in  respect  of  any 
losses  which  might  be  occasioned  by  the  circumstance  of  his 
ship  having  run  down  or  injured  other  ships.     Those  pro- 


(a)  1  K  &  J.  263. 


(6)  2  My.  &  Cr.  489. 
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visioDB  are  very  clearly  and  explicitly  contained  in  the  504th 
section  of  the  Act,  which  says  distinctly,  that  this  shall  be 
the  limit  of  the  owner's  liability.  Then,  in  order  to  secure 
to  ship  owners  that  limitation  of  liability,  and  to  obtain  for 
them  the  foil  benefit  of  having  the  whole  case  settled  at 
once,  on  their  placing  themselves  in  a  position  to  pay  or  to 
secure,  as  the  Court  may  direct,  the  value  of  the  ship,  the 
514th  section  provides,  that  in  cases  where  any  liability  has. 
been,  or  is  alleged  to  have  been,  incurred  by  any  owner  in  re- 
spect of  loss  of  life,  personal  injury,  or  loss  of  or  damage  to 
ships,  boats,  or  goods,  and  several  claims  are  made  in  reiq)ect 
of  such  liability,  there,  subject  to  the  right  thereinbefore 
given  to  the  Board  of  Trade  for  other  purposes,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  entertain  proceedings 
at  the  suit  of  any  owner  for  the  purpose  of  determining  the 
amount  of  such  liability,  subject  as  aforesaid,  and  for  the 
distribution  of  such  amount  rateably  amongst  the  several 
claimants,  with  power  for  the  Court  to  stop  all  actions  and 
suits  pending  in  any  other  court  in  relation  to  the  same 
subject  matter^ 


It  was  contended,  on  the  part  of  the  Defendant  Logan, 
first,  that  the  action  in  the  Court  of  Admiralty  was  not  a 
**  pending  action ''  within  the  meaning  of  the  51 4th  section, 
inasmuch  as  he  had  obtained  a  definitive  sentence  therein; 
and,  secondly,  that  the  object  of  the  Act  was  not  to  deprive 
the  persons  injured  of  any  remedy  which  they  might  have 
vn  T&niy  and  which  they  might  assert  in  the  Court  of 
Admiralty,  but  only  to  protect  the  owner  from  personal 
liability ;  and,  therefore,  that,  the  Defendant  having  obtained 
this  judgment,  he  is  not  to  be  deprived  of  the  fruits  of  it 
The  case,  it  was  said,  was  a  oaaua  ovaissua  in  the  Act;  the 
owner,  therefore,  must  be  left  to  the  liability  which  the 
ship  is  now  under,  and  the  only  protection  he  can  claim  is 
against  what  Mr.  Cole  termed  his  ''  personal  liability/' 
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Now,  I  apprehend  that  the  argument  of  personal  liability, 
as  contra-distinguished  from  the  liability  of  the  ship,  is  one 
which  cannot  be  maintained.     The  liability  of  the  ship, — 
that  is,  the  liability  of  the  shipowner  to  have  his  ship  con- 
fiscated  for  the  purpose    of   making  good   the   damage 
inflicted, — ^is  a  liability  to  which  the  owner  is  exposed; 
and  it  never  could  be  contemplated   by  the   Legislature, 
that  the  owner  should  be  liable  to  a  suit  which  the  Legis- 
lature must  have  known  might  at  any  time  be  instituted 
in  the  Court  of  Admiralty  for  the  purpose  of  having  his 
ship  sold,  and  should  after  that  be  again  liable  to  make 
good  the  whole  value  of  the  ship  to  any  person  who  might 
sue  him.     There  is  no  provision  in  the  Act  which  in  any 
way  justifies  the  supposition  that  the  Legislature  had  any 
such  intention.     It  would  be  a  very  strange  construction  of 
the  Act  with  r^;ard  to  the  liability  of  shareholders  in  joint 
stock  banks — ^for  instance,  in  the  case  of  an  Act  providing 
that  shareholders  should  be  liable  to  the  extent  of  their 
respective  shares,  and  at  the  same  time  giving  the  directors 
a  lien  on  those  shares  for  debts  of  the  shareholders, — ^to 
say  that  if  the  directors,  by  virtue  of  such  lien,  were  to  sell 
the  shares,  the  personal  liability  of  the  shareholders  would 
still  remain,  ultra  the  shares,  to  the  whole  amount  which 
they  might  have  subscribed.     And  again,  in  the  case  of  a 
mortgage,  with  a  contract  that  the  mortgagor  should  be 
liable  to  the  full  value  of  the  mortgaged  estate,  it  would  be 
a  strange  doctrine  to  maintain  in  this  Courts  that^  if  there 
were  a  foreclosure  and  sale,  the  mortgagor  would  still  con- 
tinue liable  in  respect  of  the  mortgage  debt     That,  there- 
fore, is  an  argument  which  cannot  be  maintained  by  the 
Defendant  ZogroTi ;   and,  notwithstanding  his  judgment  in 
the  Court  of  Admiralty,  the  utmost  to  which  he  is  entitled 
in  respect  of  the  loss  he  has  incurred  by  the  collision,  is  to 
share  rateably  with  the  other  parties  in  the  value  of  the 
ship  and  freight 
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To  a  certain  detent,  the  Defendant  Logo/a  has  obtained 
an  advantage  over  his  co-Defendants  by  means  of  the  sen- 
tence of  the  Court  of  Admiralty,  since  that  sentence  has  given 
-7~.  him  the  security  of  the  ship  for  his  costs,  and  that  security 
is  one  with  which  the  Act  does  not  enable  me  to  deal  The 
Act  enables  the  shipowner  to  protect  himself  from  the  costs 
of  numerous  actions,  the  514th  section  providing  that  he 
may  apply  to  this  Court  to  stay  such  actions,  and  to  have 
the  amount  of  his  liability  ascertained;  but  as  to  any 
control  to  be  exercised  over  the  ship  itself,  the  Act  is 
silent  And  I  apprehend  this  Court  could  not  exercise  any 
such  control,  except  by  way  of  annexing  a  condition  in 
granting  the  relief  sought.  If  the  ship  were  still  the 
property  of  the  owner,  and  in  the  possession  of  the  owner, 
and  not  subject  to  the  process  of  the  Court  of  Admiralty, 
it  is  possible  this  Court  might  have  imposed  some  condition 
upon  the  owner,  and  declined  to  grant  him  the  relief  he 
has  sought,  except  on  the  terms  of  his  pledging  the  ship  by 
way  of  security.  But  I  do  not  see  any  way  in  which 
the  Act  has  given  this  Court  any  control  over  the  ship 
itself. 

This  circumstance  removes  the  case  from  the  application 
of  any  arguments  from  the  analogy  of  the  course  of  pro- 
ceeding in  creditors'  suits.  The  truth  is,  there  is  no  such 
analogy.  In  creditors'  suits,  the  ground  upon  which  one 
creditor  is  enabled  to  stay  proceedings  by  another  after  bill 
filed,  is  that  this  Court  retains  the  aasets  of  the  testator  as 
a  common  fund,  out  of  which  all  creditors  ought  to  be  paid 
rateably.  A  decree  being  once  made  for  the  administrar 
tion  of  that  common  fund  rateably,  then,  for  the  benefit 
of  all  the  creditors,  the  other  suits  are  stopped ;  so  that  it 
was  at  one  time  even  doubted  whether  the  executor  could 
apply  for  an  injunction,  although  it  was  afterwards  deter- 
mined that  he  could.  But  in  this  case  there  is  nothing  of 
the  kind.     Here  the  ship  is  not  made  a  common  fund  out 
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of  which  the  creditors  can  obtain  payment  of  their  debts,  18/57. 
but  the  Act  simply  gives  the  owner  the  power  of  protecting 
himself,  as  provided  by  the  614th  section.  The  argument, 
if  any,  firom  analogy,  is  all  in  fevour  of  the  Plaintiflf;  because,  r^^JZL^ 
in  a  creditors'  suit^  if  the  judgment  at  law  be  only  one  which 
affects  the  goods  of  the  testator,  and  not  a  judgment  for 
satis&ction  de  bonis  propriis,  this  Court  interferes,  and 
prevents  the  creditor  from  suing,  just  as  much  after  judg- 
ment, as  in  other  cases  before  judgment  When  the 
judgment  is  de  bonis  propriis,  the  Court  does  not  interfere, 
because  then  the  liability  becomes  the  personal  liability  of 
the  executor.  But  in  truth  there  is  no  analogy  whatever 
between  that  course  of  proceeding  and  the  present. 

All  that  I  have  here  to  consider  is,  whether,  the  cir- 
cumstance of  there  having  been  a  final  judgment,  a  sentence 
pronounced  by  the  Court  of  Admiralty  prevents  the  exercise 
of  the  jurisdiction  which  the  Act  has  given  to  this  Courts  of 
stopping  "  actions  and  suits  pending  in  any  other  court  in 
relation  to  the  same  subject  matter  '*  (a).  In  reference  to 
that  question,  the  case  of  Dobree  v.  Schroder  (b)  is  an 
authority  (although  the  point  was  not  argued — I  suppose 
because  no  one  thought  the  contrary  could  be  successfully 
maintained),  that,  after  judgment  recovered  at  law,  this 
Court  will  interfera  In  that  case,  two  judgments  had  been 
recovered  at  law,  and  yet  the  jurisdiction  was  exercised  by 
this  Court.  The  course  at  law — and  I  have  looked  at  several 
of  the  cases  at  law  for  this  purpose — is  this : — ^After  the 
judgment  there  is  a  writ  of  inquiry  to  ascertain  the 
damages,  and,  if  necessary,  the  value  of  the  ship.  What 
would  be  the  right  course  to  be  taken  if  the  value  of  the 
ship  had  been  realised,  is  another  question ;  but  so  long  as 
that  has  not  been  done,  it  appears  to  me  that  it  would  be 
clearly  a  narrow  construction  of  the  word  "  pending,"  in 

(a)  Beet.  514.  (6)  2  My.  &  Cr.  469. 


454 


GASES  IN  CHANCERY. 


Juigmeni. 


the  514th  section  of  the  Act^  to  hold  that  the  owner  is  pre- 
cluded from  applying  to  this  Court,  under  the  Act,  to 
prevent  the  ship  from  being  disposed  of  in  any  other  way 
than  according  to  the  Act,  namely,  so  as  to  limit  his  liability 
to  the  amount  of  the  value  of  the  ship  at  the  time  of  the 
collision,  and  the  value  of  the  freight 

The  question  is,  what  is  to  be  done  now  that  the  ship  is 
under  sentence  of  the  Court  of  Admiralty,  and  the  De- 
fendant Logan  has  obtained  that  security  for  his  rateable 
share  of  the  amount  to  be  paid,  and  for  the  costs  of  his  suit 
in  that  Coiurt  And  it  seems  to  me,  that  the  right  course  to 
take  is  this :  regard  being  had  to  the  position  in  which 
the  ship  now  is,  namely  that  it  is  not  in  the  control  of  the 
Plaintiff,  and  that  it  is  not  as  I  conceive  under  the  control 
of  this  Court,  but  under  that  of  the  Court  of  Admiralty, 
the  only  restriction  I  can  impose  on  the  Defendant  will  be, 
to  take  care  that  he  does  not  realise  more  than  he  is  enti- 
tled to  realise  in  respect  of  his  security,  namely  the  amount 
of  his  costs  in  the  Court  of  Admiralty,  and  the  amount  of 
his  share  rateably  with  the  other  parties  who  have  been 
injured  in  respect  of  the  loss  he  has  sustained. 

Logan  has  a  lien  on  the  ship  for  the  amount  of  his  costs 
in  the  Admiralty  Courts  and  those  costs  should  be  paid  into 
Court,  as  well  as  the  extra  value  of  the  ship  at  the  time  of 
the  collision,  for  the  benefit  of  the  other  persons  who  have 
incurred  loss  by  the  collision. 

The  Defendant  Logan  must  be  at  liberty  to  sell  the  ship, 
and  to  retain  out  of  the  proceeds  such  costs  as  he  is  entitled 
to  under  the  order  of  the  Court  of  Admiralty;  and  upon 
such  sale  being  made,  he  and  all  other  parties  must  concur 
in  all  necessary  acts  for  the  transfer  of  the  balance  into  court 

The  Plaintiff  must  pay  into  court  the  extra  value  of  the 
ship  at  the  time  of  the  collision,  as  compared  with  the  pre- 
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sent  value,  the  esiiinated  costs  of  the  Defendant  Logan  m 
the  Admiralty  Court,  and  the  value  of  the  freight  There 
will  then  be  precisely  the  same  inquiry  as  to  the  value  of 
the  ship  as  in  the  case  of  the  African  Steam  Ship  Comr 
pany  v.  8wanzy(a).  Then  an  injunction  restraining  the 
Defendant  Loga/n  from  proceeding  in  the  Admiralty  Courts 
subject  to  his  being  at  liberty  to  sell  the  ship,  and  to  retain 
out  of  the  proceeds  such  costs  as  he  may  be  entitled  to  re- 
tain under  the  order  of  the  Court  of  Admiralty.  And  an 
iBJunction  restraining  the  other  Defendants  from  proceeding 
in  the  Admiralty  Court  until  further  orders;  with  liberty  to 
any  party  to  apply. 


1857. 


Decree  accordingly. 


(a)  2K&  J.660. 


Judgment, 


In  Re  HUNGERFORD'S  TRUST. 


July  4ih. 


XETITION  for  payment  to  the  Petitioner  of  the  income  -P'^^^*- 
of  a  fond  arising  from  the  sale  of  lands  to  a  railway  com-  Land$  Clautef 

__^„  Oomolidation 

P^y-  AaS  A  9  Via. 

e,  18,  9.  79. 

— Incumbran- 

At  the  time  of  the  sale,  the  Petitioner  was  in  possession  ^^^^~^J^ 
of  the  lands  as  tenant  for  life,  subject  to  certain  mortgage 
debts  created  by  himself. 


of  PetUum, 


Upon  a  peti- 
tion for  pay- 
ment to  the 
__  ,  Petitioner  of 

The  company  objected  that  the  order  could  not  be  made  the  income  of 

unless  the  mortgagees  were  first  served  with  the  petition,      from thesai? 

of  land  to  a 

BaOway  Com- 

Mr.  Schorriberg,  for  the  Petitioner,  submitted  that  service  v^7»  **»«  Pe- 


on the  mortgagees  was  unnecessary. 


titioner  being 
in  poaseeaion 
at  the  time  of 
the  sale  as 

^eoaxki  for  life,  subject  to  mortgages  created  by  himself,  the  Court  will  make  an  order, 

without  requiring  the  mortgagees  to  be  served  with  the  Petition. 

But  iemhU  such  service  could  not  have  been  disjiensed  with,  in  case  the  tenant  for  life  had 
been  out  of  possession  at  the  date  of  the  sale. 
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The  Yick-Changellob  Sib  W.  Page  Wood  thought, 
that,  if  the  Petitioner  had  been  out  of  pofisession  when  the 
land  was  sold,  the  incumbrancers  ought  to  have  been  served ; 
but  inasmuch  as  they  had  allowed  him  to  be  in  posseaBion, 
such  service  was  unnecessary.  It  was  their  business  to  look 
after  their  own  security. 


July  ^h, 

ttmctum — 
AhMol/HlU  Gift 
— Power, 

Bequest  to 
two  persons 
"  in  two  equal 
parts,  each  for 
his  and  her 
sole  use  and 
benefit,  and 
to  he  ditpoaed 
of  ae  each  of 
them  pleaseSj 
<U  their  death, 
or  if  not  so 
disposed  of,  to 
be  equally 
divided  at 
their  deaths 
between  their 
children.*' 
ffeldf  an  ab- 
solute gift  of 
the  principal 


In  Re  MORTLOCK'S  TRUST. 

Mary  ANNE  MORTLOCK,  by  her  wiU  dated  1850, 
after  directing  all  her  property  to  be  converted  into  money, 
bequeathed  one-fifth  part  thereof  "to  the  Rev.  Charles 
Mortlock  and  to  Mrs.  Rawli/ns"  (meaning  the  Petitioners), 
"  in  two  equal  parts,  each  for  his  and  her  sole  use  and  bene- 
fit, and  to  be  disposed  of  as  each  of  them  pleases  at  their 
death,  or  if  not  so  disposed  of^  to  be  equally  divided  at  their 
deaths  between  their  children  as  they  respectively  attam 
the  age  of  twenty-one  years." 

A  sum  of  1,1582.  198.,  3  per  Cents.,  having  been 
paid  into  court  by  the  executors  in  respect  of  this  bequest, 
the  Petitioners  prayed  that  the  same  might  be  sold  and  the 
proceeds  paid  to  them  in  equal  moieties. 


Mr.  H.  Stephens  for  the  Petitioners,  contended  that  this 
was  an  absolute  gift  of  the  fiind  to  them,  citing  Hales  v. 
Margerv/m(a),  In  re  Falden(b),  and  the  cases  there  cited, 
and  TorifUindon  v.  Dight6n(c). 

Mr.  MaHindaXe,  for  the  executors  and  for  children  of  the 
Petitioners,  contended,  that,  having  regard  to  the  terms  of 
the  bequest  and  the  gift  over,  the  Petitioners  took,  not  an 


(a)  3  Ves.  299.  (h)  1  D.  M.  G.  63.         (c)  1  P.  Wins.  149. 
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absolute  interest,  but  each  of  them  a  life  interest  only,  with 

a  power  of  disposing  of  the  principal ;  subject  to  the  exercise  j^re 

of  which  power,  the  children  were  entitled.  ^  Tkuot  ^** 

A  reply  was  not  heard.  Argwnmi. 


Vicb-Chancellor  Sir  W.  Page  Wood  :—  jftdgmmt. 

The  rule  is,  that  where  there  is  an  absolute  gift  by  will, 
followed  by  words  soimding  like  a  power,  with  a  gift  over 
if  it  be  not  exercised,  there  the  Court  gives  effect  to  the 
absolute  gift  as  such,  and  the  gift  over  is  held  inconsistent 
with  that  absolute  gift,  and  therefore  void. 

The  only  question  that  could  arise  is,  whether  a  like  con- 
struction would  be  put  upon  a  bequest  where  the  exercise 
of  the  power  is  required  to  be  by  will,  or  whether,  in  such 
a  case,  the  bequest  would  not  be  cut  down  to  a  life  interest 
m  the  donee,  with  a  power  for  him  to  appoint  by  will  But 
the  question,  how  such  a  bequest  might  be  construed,  does 
not  arise  here,  for  here  the  words  are  *'  to  be  disposed  of  as 
each  of  them  pleases  at  their  death,"  words  which  would 
be  satisfied  not  merely  by  an  appointment  by  will,  but  by 
an  appointment  by  instrument  inter  vivos,  to  take  effect  at 
the  death. 

Tba^  being  so,  the  bequest  is  in  truth  nothing  more  than 
that  which  came  before  the  Lords  Justices  in  Re  Yaiden  (a), 
where  the  words  were  "by  will  or  otherwise,"  which  could 
admit  of  no  doubt. 

I  must,  therefore,  hold  that  the  Petitioners  took  absolute 
interests  in  the  fund  in  question  (6). 


(a)  I  D.  M.  G.  63.        (6)  Vide  Barton  v.  BaHon,  infra,  612. 
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June  26^  Jb 
Jvly  Zrd. 


JOEL  V.  MILLS, 
HARVEY  V.  MILLS. 


evre  Fund — 

Tnutea— 

DUeretion, 

A  direction  in 
a  will,  that  an 
equitable  life 
interest  in 
realeitate 
thereby  de- 
vised shall 
eeaseand  de- 
termine if  the 


abk%^^*^  IhE  Reverend  RobeH  Davers,  by  his  wiU,  dated  in 
^^'^Oeuer  ^®^^'  appointed  Lord  Arthv/r  Charles  Harvey  and  the 
^JRutraitu  on  Reverend  Frederick  Ooold,  executors,  and  bequeathed  to 
•^Appoinue—  ^^  wife  Mary  Davers,  for  life,  an  annuity  of  2002.,  and 
^^^^^^  **•  devised  to  her  a  certain  messuage  in  fea  And  he  devised 
to  his  said  executors  and  their  heirs  all  the  rest  of  his  real 
estate,  upon  trust,  in  the  first  place,  with  the  rents  and 
profits  thereof  to  pay  the  said  annuity,  and  upon  trust  to 
apply  the  residue  of  the  rents  and  profits  of  the  said  here- 
ditaments in  paying  the  incumbrances  thereon,  so  far  as  the 
personal  estate  should  not  be  able  to  pay  the  same;  but^ 
nevertheless,  he  authorised  and  empowered  his  said  tnis- 
Btte^  to°"^^  tees,  their  heirs  and  assigns,  to  pay  and  allow  to  Charles 
aUenate  it,  is    Sydney  Davevs  Mills  "  the  sum  of  300i.  a  year  for  his 

valid,  whether         •   x  •  /•  j    i 

there  be  a  gift  niamtenance,  m  one  or  more  sum  or  sums  of  money,  and  at 

tei^on^tiiat  ^^^  times  and  in  such  proportions  as  my  said  trustees  here- 
event  or  not.  inbefore  named,  their  heirs  or  assigns,  shall  think  expe- 
dient, and  so  that  the  same  shall  not  be  anticipated,  mort- 
gaged, or  assigned  by  the  said  Charles  Syd/ney  Davera 
l^reoTeetate'  MUls,  HOT  be  liable  to  the  debts  or  engagements  of  the 
mort^e^^      Said  Charles  Sydney  Davers  Mills;  with  liberty  for  them 

thereof,  any 
■am  not  ex- 
ceeding 20,0002.,  and  to  apply  the  same  in  paying  such  of  the  creditors  of  M.  u  they 
should  think  fit.  The  trustees  raised  6,000^.,  and  in  their  answer  to  a  bill  by  a  jadgment 
creditor  of  M.  to  enforce  his  lien,  they  stated  that  they  had  raised  this  sum,  but  had  sot 
further  exercised  their  power,  and  refused  to  do  so  except  under  the  direction  of  the 
Court.  They  tiien  filed  a  bill  to  have  the  trusts  carried  into  execution  by  the  dourt»  and 
to  this  bill  they  made  the  judment  creditor  a  party,  and  stated  in  it  that  they  intended  to 
raise  the  whole  20,0002. — HM,  that  the  judgment  creditor  had  an  equity  to  sue  to  have 
the  fund  raised  secured,  if  not  to  have  the  whole  20,0002.  raised  and  ^stnbuted;  and  that 
the  trustees  were  bound,  if  not  by  the  will,  by  their  answer  and  the  statement  in  their  bill, 
to  raise  the  whole  20,0002.  Whether  they  had  not  given  up  their  power  of  selection 
among  the  creditors— Qu»re. 


A  testator 
empowered 
and  directed 
the  trustees  of 


Statement^ 
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the  said  Lord  ArOiur  Charles  Harvey  and  Frederick 
Goold,  their  heirs  and  assigns,  to  withhold  the  payment  of 
the  same,  either  in  part  or  wholly,  at  their  or  his  discretion; 
and  from  and  after  the  payment  of  the  same  and  incum- 
brances, that  they  the  said  Lord  Arthur  Charles  Harvey 
and  Frederick  Goold,  their  heirs  and  assigns,  shall  and  do 
pay  and  apply  the  rents  and  profits  of  the  said  heredita- 
ments to  the  said  Charles  Sidney  Davers  Mills,  or  apply 
the  same  for  his  benefit  for  his  life,  subject  to  the  proviso 
hereinafter  contained.     Provided  always,  and  I  do  hereby 
declare,  that  if  the  said  Charles  Sidney  Davers  Mills 
shall  alienate  or  dispose  of  the  said  annual  produce,  income, 
or  rents,  or  any  part  thereof,  or  his  estate  and  interest  there- 
in, or  of  and  in  the  said  hereditaments,  or  if  by  reason  of 
his  bankruptcy,  insolvency,  or  by  any  other  means  whatso- 
ever, the  said  rents  and  profits  of  the  said  hereditaments,  or 
the  said  hereditaments,  can  no  longer  be  personally  enjoyed 
by  the  said  Charles  Sidney  Davers  Mills,  but  the  same  or 
any  part  thereof  would  belong  to  or  become  vested  in  some 
other  person  or  persons,  then  the  trusts  hereinbefore  ex- 
pressed concerning  the  said  rents  and  profits,  or  concerning 
so  much  thereof  as  shall  or  would  have  become  vested  in 
any  other  person  or  persons*  other  than  the  said  Charles 
Sidney  Davers  Mills  as  aforesaid,  shall  immediately  there- 
upon cease  and  determine,  and  the  same  rents  and  profits 
shall  be  applied  by  my  said  trustees,  their  heirs  and  iassigns, 
in  manner  following  (that  is  to  say),  upon  trust  to  pay  and 
apply  the  rents,  profits,  and  income,  or  such  part  thereof  as 
aforesaid,  to  and  for  the  maintenance  or  otherwise  for  the 
use  and  benefit  of  the  wife,  child,  or  children  for  the  time 
being  Q{  any)  of  the  said  Charles  Sidney  Davers  Mills,  or 
such  one  or  more  of  such  wife,  child,  or  children  (but  subject 
to  the  provision  hereinafter  contained)  and  in  such  manner 
as  the  said  Lord  Arthur  Charles  Harvey  and  Frederick 
Ooold,  their  heirs  or  assigns,  in  their  or  his  discretion  shall 
think  proper,and  as  to  such  wife  for  her  sole  and  separate  and 
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1867.        inalienable  use,  and  in  de£Biult  of  and  subject  to  the  last- 
jojQ.         mentioned  tnut,  at  any  period  during  the  life  of  the  said 
Mau.        Charles  8id/aey  Dcuvers  MiUa,  and  when  and  so  often  as 
the  same  shall  happen,  then  upon  trust  from  time  to  time 
so  long  as  such  vacancy  or  want  of  object  shall  continue,  to 
accumulate  and  invest  the  annual  produce  and  income  of 
the  said  hereditaments  in  the  funds,  and  turn  the  same  into 
capital,  and  to  accumulate  in  the  nature  of  compound  in- 
terest, and  upon  trust  to  apply  the  said  rents  and  profits  as 
may  not  lawfully  be  accumulated  during  such  want  of 
objects  of  the  preceding  trust  as  aforesaid,  in  such  and  the 
like  manner  as  the  same  would  be  applicable  under  the 
trust  hereinafter  mentioned  if  the  said  Charles  Sidney 
Davers  MiUa  were  then  actually  dead.    And  from  and 
after  the  decease  of  the  said  Charles  Sidney  Davers  Hills, 
upon  trust  to  stand  seised  and  possessed  of  the  said  here- 
ditaments" for  the  first  and  other  sons  of  the  said  Charles 
Sidney  Davers  Mills,  successively  in  tail  male,  and  for  de- 
fiiult  of  such  issue  upon  trust  to  sell  and  to  stand  possessed 
of  the  moneys  to  arise  from  such  sal^  and  of  the  rents  and 
profits  of  the  said  estates  until  sale,  upon  trust  *for  all  and 
every  the  children  and  child  of  his  sister  Dame  Frederica 
Osbom  (except  Oeorge  Oebom  her  eldest  son),  to  be  equally 
divided  between  them  as  tenants  in  conmion,  to  be  vested 
interests  in  them  respectively  at  the  time  of  the  decease  of 
or  failure  of  issue  male  of  the  said  ChwrUs  Sidney  Davers 
MiUs.    *'  Provided  also,  and  notwithstanding  any  of  the 
trusts  and  limitations  hereinbefore  contained,  it  shall  be  law* 
fill  for,  and  I  hereby  direct,  authorise,  and  empower  the  said 
Lord  Arthv/r  Charles  Harvey  and  Frederick  Ooold,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor, 
and  the  trustees  or  trustee  for  the  time  being  of  thismy  will, 
toraise,  by  mortgage  of  all  or  any  part  of  my  manors,  messu- 
ages, and  hereditaments  hereinbefore  devised  to  them,  any 
sum  or  sums  of  money  not  exceeding  in  the  whole  the  sum 
of  20,0002.,  and  pay  and  apply  the  same  for  and  towards 
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the  liquidation  and  satisfaction  of  such  of  the  debts  or  en-  1857. 
gagements  of  the  said  Gharlea  Sidney  Davera  MiUst  as 
they  the  said  Lord  Arthur  Charles  Harvey  and  Frederick 
Oooldj  or  the  survivor  of  them,  or  the  heirs  and  assigns  of 
such  survivor,  or  the  trustee  or  trustees  for  the  time  being, 
shall  deem  expedient  and  proper;"  with  the  usual  powers  of 
executing  deeds  and  giving  receipts  for  the  purpose  of  effect- 
ing any  such  mortgage  or  mortgages.  '*  Provided  &lso,  that 
it  shall  and  -may  be  lawful  for  the  said  Lord  Arthur  Charles 
Harvey  and  Frederick  Ooold,  and  the  survivor,  his  heirs 
and  ajssigns,  and  for  the  trustee  or  trustees  for  the  time  being, 
to  sell  and  cut  down  timber  in  my  woods  and  on  my  estate 
and  to  sell  and  dispose  of  the  same;  and  the  moneys  arising 
from  such  sale  are  to  be  paid  and  applied  in  diminution  of 
the  said  sum  of  20,000Z.  to  be  borrowed  as  aforesaid,  so  that 
by  the  sale  of  the  timber  and  the  mortgage  the  sum  of 
20,0002^  only  is  to  be  raised  for  the  purposes  aforesaid." 
And  the  testator  bequeathed  to  the  said  Lord  Arthur 
Charles  Harvey  and  Frederick  Ooold  all  the  residue  of  his 
personal  estate,  upon  trust  to  collect  and  convert  the  same 
as  therein  mentioned,  and  with  and  out  of  the  proceeds  to 
pay  all  debts  due  and  owing  from  him  on  private  contract, 
his  funeral  and  testamentary  expenses,  and  legacies,  and  in 
Ihe  next  place  to  pay  and  apply  the  remainder  thereof  in 
discharge  of  all  sums  of  money  due  from  him  on  mortgage 
of  his  said  real  estates  thereinbefore  devised,  or  any  part 
thereof;  but  he  made  no  bequest  of  the  beneficial  interest  in 
his  residuary  personal  estate  by  his  will 

On  the  22nd  of  January,  1853,  the  testator  made  a 
oodidl,  which,  so  far  as  material,  was  as  follows : — ''  Whereas 
I  have,  in  and  by  my  said  VfiU,  directed  and  authorised  my 
trustees  therein  named,  their  heirs  and  assigns,  to  pay  the 
residue  of  the  rents  and  profits  of  my  real  estate,  after  pay- 
ment of  certain  annuities  therein  mentioned,  unto  Charles 
Sidney  Davers  MiUs  therein  named,  during  his  life,  or 

VOL.  III.  H  H  K  J. 


Suuem€tU, 


462  CASES  IN  CHANCERY. 

1867.^  otherwise  apply  the  same  for  his  benefit:  Now  I  do 
hereby  declare  my  will  to  be,  that  it  shall  be  lawful  for  my 
said  trustees,  their  heirs  and  assigns,  to  pay  the  same  residue 
of  rents  and  profits  of  all  my  real  and  personal  estate  unto 
or  for  the  use  or  benefit  of  the  said  Charles  Sidney  Davers 
Milla,  in  such  a  sum  and  simis  of  money,  at  such  time  and 
times,  and. in  such  proportions,  as  my  said  trustees,  their 
heirs  or  assigns,  shall  think  expedient,  and  so  that  the  same 
shall  not  be  anticipated,  mortgaged,  or  assigned  by  the  said 
Charles  Sidney  Davers  Milla,  nor  be  liable  to  and  for  his 
debts  or  engagements,  with  liberty  to  withhold  the  payment 
of  the  same,  either  in  part  or  wholly,  at  their  or  his  discre- 
tion ;  and,  in  case  my  said  trustees,  their  heirs  and  assigns, 
shall  at  any  time  or  times  withhold  absolutely  and  for  ever 
from  the  said  Charles  Sidney  Davers  Mills  the  payment 
of  the  said  annuity  and  of.  the  said  remaining  rents  and 
profits,  or  of  either  of  them,  or  of  any  part  thereof,  the  said 
sum  and  sums  of  money  so  withheld  shall  remain  and  be 
part  of  my  estate,  and  be  applied  upon  the  same  trusts  as 
are  declared  or  referred  to,  and  in  like  manner  and  order  of 
succession  as  hereinafter  mentioned;  and  if,  by  reason  of  the 
said  Charles  Sidney  Davers  Mills  alienating  or  disposing 
of,  x>r  attempting  to  alienate  or  dispose  of,  the  said  remaming 
rents,  or  any  part  of  his  estate  and  interest  therein,  or  of  and 
in  my  said  estate,  or  if,  by  reason  of  bankruptcy  or  insol- 
vency, or  of  any  other  means  whatsoever,  the  said  remaining 
rents  and  profits  thereof,  or  any  part  thereof,  would  but  for 
the  provision  following  belong  to  or  become  vested  in  some 
other  person,  then  the  trust  concerning  the  same  remainder 
of  the  said  rents  and  profits,  or  concerning  so  much  thereof 
as  should  or  would  have  become  vested  in  any  other  person 
or  persons  other  than  the  said  Charles  Sidney  Davers  Mills 
as  aforesaid,  shall  immediately  cease  and  determine,  and  the 
said  remaining  rents  and  profits  shall  be  applied  upon  the 
trusts  and  for  the  intents  and  purposes  mentioned,  express- 
ed, and  declared  thereof  in  and  by  my  said  will :  and  I  here- 
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by  confirm  my  said  will  in  all  respects  as  the  same  is  not        1867. 
hereby  altered"  jo^ij 


MiLLB. 


A  judgmentrcreditor  of  Mills  filed  the  bill  in  the  first 
suit,  to  enforce  his  lien  against  such  interest  as  Milla  might 
have  under  the  will  and  codiciL 

By  their  answer  in  that  suit,  the  trustees  of  the  will  stated 
that  they  had  raised  the  sum  of  6,940?.  by  the  sale  of  tim- 
ber upon  the  said  estates  towards  payment  of  the  debts  of 
Milkf  but  had  not  exercised  their  power  of  raising  money 
by  mortgage  for  such  purpose  given  to  them  by  the  will; 
and  they  stated  that  they  refused  to  comply  with  such 
direction,  and  to  exercise  such  power  except  under  the  direc- 
tion of  the  C!ourt 


Subsequently  to  putting  in  this  answer,  the  trustees  filed 
the  bill  in  tlie  second  suit^  making  Joel  a  Defendant  to  it^ 
and  they  in  such  bill  stated  that  they  Intended  to  raise  as 
much  of  the  20,0002.  as  the  estates  would  suffice  to  raise,  and 
prayed  that  the  trusts  might  be  carried  into  execution  by 
theCourt 


Mr.  WiUcock  Q-  C,  Mr.  SoxUhgate,  and  Mr.  E.  E.  Kay 
for  the  Plaintiff  in  the  first  suit 

The  codicil  confers  on  Mills  an  absolute  interest  in  the 
real  estate;  and  the  restrictions  upon  his  power  of  alienation 
are  repugnant  and  void.  The  testator,  having  by  the  will 
given  to  MiUs  an  annuity  of  3002.,  and  then  the  rest  of  the 
rents  for  life,  with  a  proviso  that  his  interest  in  the  remain- 
ing rents  should  cease  on  his  attempting  to  alien  them, 
evidently  considered  that  his  purpose  would  be  answered 
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]  867.  equally  well  by  giving  Mills  ihe  feensiinple,  and  attaching  to 
it  a  conditional  limitation,  under  which  the  trusts  of  the 
will  were  only  to  come  into  operation  if  he  should  attempt 
to  alien  his  interest  This  is  dear  &om  the  recital  with 
which  the  codicil  commences,  that  he  had  by  the  will  given 
a  life  interest,  which  implies  that  by  the  codicil  he  was 
about  to  make  a  different  disposition,  and  then  by  his  using 
words  of  gift  which  would  confer  a  fee-simple  without  words 
of  limitation  (1  Vict,  c.  26,  s.  28,  and  interpretation  clause), 
though  only  of  the  rents,  Plenty  v.  West  (a),  and  by  his 
coupling  with  the  rents  of  the  real  estate  the  income  of  the 
personal  estate,  as  to  which  he  makes  no  further  direction, 
and  which  beyond  question  was  given  by  the  same  clause  to 
Mills  absolutely.  This  construction  is  now  necessary  hj 
the  28th  sect  of  1  Vict,  c.  26,  unless  a  contrary  intentiim 
appear  by  the  codicil;  and  no  such  contrary  intention  doei 
appear  in  this  case,  but  the  rest  of  the  codicil  strongly  con* 
firms  this  construction.  For,  not  only  is  there  the  &ct  of 
the  bequest  of  the  personal  estate,  but,  a  power  being  given 
to  withhold  the  rents,  what  is  so  withheld  is  to  go  in  suc- 
cession as  after  mentioned,  which  implies  that  otherwise 
there  would  be  no  successive  interests;  and  then  the  proviso 
against  alienation  is  repeated,  which  would  be  useless  and  ab- 
surd if  the  life  estate  given  by  the  will  were  to  remain,  for  to 
that  estate  the  will  had  attached  a  similar  proviso.  Then  the 
codicil  provides,  that,  in  the  events  mentioned  in  the  condi- 
tional limitation  taking  effect,  the  rents  are  to  be  applied  upon 
the  trusts  &c.  directed  by  the  will,  which  clearly  proves  that 
the  will  was  to  have  no  effect  until  the  events  mentioned  in 
the  codicil  had  happened.  Upon  this  construction,  the  only 
omission  in  the  codicil  was  .words  of  limitation  in  the  gift 
to  MiUs,  and  these  are  not  now  necessary :  but  any  other 
construction  would  make  a  great  part  of  the  codicil  useless 
or  absurd.    Then,  if  the  codicil  conferred  a  fee-simple,  any 

(a)  6  C.  B.  201 ;  and  16  Bear.  173. 
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restriction  of  the  devisee's  right  of  alienation,  whether  by  1867. 
way  of  condition  or  conditional  limitation,  is  repugnant  and 
void,  because  it  is  contrary  to  the  policy  of  the  law  to  give 
a  man  only  the  semblance  of  an  estate  which  shall  go  from 
him  when  he  seeks  to  deal  with  it  as  his  own  (a):  and  this  *v***"^  • 
objection  applies  with  exactly  the  same  force  to  a  con- 
ditional limitation  or  executory  devise,  by  which  the  estate 
is  made  to  go  over  to  another,  as  to  a  condition  by  which  it 
is  made  to  revert  to  the  grantor.  And,  accordingly,  it  has 
been  decided  that  such  a  conditional  limitation  attached  to 
an  absolute  interest  is  void,  both  as  to  personalty,  Brad- 
ley V.  Peiosoto(b),  and  also  as  to  realty,  Ware  v.  Cam/aic). 

Then,  as  to  the  annuity  of  3002. — ^By  the  will,  power  is 
given  to  the  trustees  to  withhold  this,  or  any  part  of  it^  and 
there  is  a  like  proviso  that  Milla  shall  not  alien  it;  but  there 
is  no  gift  over  of  what  they  may  withhold  or  of  what  he  may 
attempt  to  alien,  nor  is  there  as  to  the  remaining  rents, 
which  by  the  joint  effect  of  the  will  and  codicil,  if  the 
latter  did  not  give  the  fee  simple  to  Milla,  are,  on  his 
attempting  to  alien  them,  if  he  has  no  wife  or  children,  to 
be  accumulated  for  twenty-one  years,  and  it  is  not  said  to 
whom  these  accumulations  are  to  belong.  No  case  has  yet 
decided  that  a  condition  that  a  life  interest  shall  cease  on 
ahenation,  is  valid.  It  was  obviously  an  innovation  upon 
the  rule,  to  allow  a  gift  over  of  a  life  interest  upon  an 
attempted  alienation  by  the  tenant  for  life  to  prevail  It 
seems  as  inconsistent  with  the  policy  of  the  law  that  a  tenant 
for  life  should  be  deprived  of  the  incidental  right  of  selling 
his  interest,  as  that  a  tenant  in  fee  should  be ;  and  a  con- 
ditional limitation  on  his  attempting  to  sell,  as  effectually 
cripples  his  power  of  doing  so  as  a  condition.  But  it  is  set- 
tled that  a  life  interest  may  be  made  to  determine  on  at- 
tempted alienation,  when  limited  by  a  will  in  which,  either 

(a)  See  Co.  litt.  223.  a.        (6)  3  Ves.  324.        (c)  10  B.  &  C.  433. 
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expressly  or  by  implication,  there  is  a  gift  over  on  thai  event 
That,  however,  is  the  utmost  limit  to  which  the  decisions  on 
this  point  have  gone.  A  mere  proviso,  that,  upon  an  at- 
tempted alienation  by  the  tenant  for  life,  his  life  estate  shall 
cease,  is  a  simple  condition,  by  which  the  life  estate  would 
cease  for  the  benefit  of  the  grantor  or  testator  or  his  heirs, 
and  this  is  void  by  the  rule  founded  upon  the  policy  of  tbe 
law.  Therefore,  in  this  case,  the  provisoes  for  cesser  of 
the  annuity  and  accumulation  of  the  surplus  rents  on  at- 
tempted alienation  are  void,  and  the  life  interests  in  these  are 
absolute.  Younghusband  v.  Qishorne{a)  shews  haw  little 
such  attempts  to  give  property  to  a  man  so  that  his  creditors 
shall  have  no  interest  in  it,  are  favoured  in  this  Court  See 
also  Snowden  v.  Dales  (b),  Piercy  v.  Robert8(c),  Green '^. 
Spicer{d),  Pym  v.  Lockyer(e). 

But,  whatever  may  be  the  opinion  of  the  CJourt  upon  these 
points,  the  trustees  are  boimd  to  raise  20,000{.  outofthe 
estates  for  the  benefit  of  Mills's  creditors :  the  will  direds 
them  to  do  this^  and  by  their  own  bill  they  say  they  intend 
to  do  so,  while  by  their  answer  in  this  suit  they  give  up 
their  power  of  selecting  which  of  the  creditors  shall  be  paid; 
aud  accordingly  the  Court  will  distribute  the  fund  among 
creditors  according  to  their  degree 


judgfMtu.    Vicb-Chanckllor  Sir  W.  Page  Wood: — 

The  first  part  of  this  will  contains  a  clear  direction  to  the 
trustees  to  pay  out  of  the  rents  of  the  testator's  real  estate 
an  annuity  to  his  widow,  and  then  to  pay  thereout  the 
incumbrances  upon  his  real  estate  in  aid  of  his  personalty ; 
and  then  to  pay  an  annuity  to  iliUs,  and  to  pay  the 
remainder  of  the  rents  to  him  for  his  life,  subject  to  the 


(a)  1  ColL  400. 
(6)  6  Sim.  624. 
(c)  1  M.  &  E.  4 


(eO  1  B.  &  M.  395. 
(«)  5  My.  &  Cr.  29. 
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proviso  thereinafter  contained.  It  seems  to  have  occurred  1867. 
to  the  testator  that  Mills  might  be  starving  while  the  rents 
were  being  applied  in  payment  of  the  incumbrances ;  and 
therefore,  notwithstanding  the  trust  for  their  payment,  he 
authorised  and  empowered  his  trustees  to  pay  to  MiUa  the 
annuity  of  3002.  for  his  maintenance,  in  one  or  more  sum  or 
sums  of  money,  and  at  such  times  and  in  such  proportions 
as  they  should  think  expedient,  and  so  that  the  same  should 
not  be  anticipated,  mortgaged,  or  assigned  by  MUla,  nor  be 
liable  to  his  debts  or  engagements,  with  liberty  for  the 
trustees  to  withhold  the  payment  of  the  same,  either  in  part 
or  wholly,  at  their  discretion ;  and,  from  and  after  the  pay- 
ment of  the  same  and  the  incumbrances,  he  declared  that 
they  should  pay  the  rents  and  profits  to  MUla,  subject  to 
the  proviso  thereinafter  contained. 

I  think  that  the  distinction  which  it  was  attempted  to 
draw  in  argument  between  the  annuity  and  the  remainder 
of  the  rents,  does  not  exist.  The  trust  is,  to  pay  an  annuity 
to  the  wife,  and  then  to  pay  the  incumbrances,  with  an 
ultimate  trust  as  to  the  remainder  of  the  rents  for  MUl8 
for  life,  and  with  a  power  overriding  the  whole  trust,  if  the 
trustees  should  think  fit,  to  pay  him  3002.  a  year  for  his 
maintenance— that  being  merely  a  part  of  the  interest  given 
to  him  in  the  rents  and  profits — and  the  whole  is  subject 
to  the  proviso  thereinafter  contained,  that  if  Mills  should 
alienate  or  dispose  of  the  said  annual  produce,  income,  or 
rents,  or  any  part  thereof,  or  his  estate  or  interest  therein, 
or  of  and  in  the  said  hereditaments,  or  if,  by  reason  of  his 
bankruptcy,  insolvency,  or  by  any  other  means  whatsoever, 
the  said  rents  and  profits  of  the  said  hereditaments,  or  the 
hereditaments,  cotdd  no  longer  be  personally  enjoyed  by 
Mills,  but  the  same  or  any  part  thereof  would  belong  to  or 
become  vested  in  some  other  person  or  persons,  then  the 
trusts  thereinbefore  expressed  concerning  the  said  rents  and 
profits,  or  concerning  so  much  thereof  as  should  or  would 
have  become  vested  in  any  other  person  or  persons  than 
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JB67^  Milie,  should  immediately  thereupon  cease  and  deteinuiie 
That  proviso  clearly  applies  to  the  event  which  has  hap- 
pened. MiUa  was  to  have  the  rents  during  his  life  subject 
J^ammt  •  *^  ^^  proviso,  which  is^  that^  if  such  a  thing  should  take 
place  as  now  has  taken  place,  by  his  allowing  a  registered 
judgment  to  be  obtained  against  him,  the  trusts  for  his 
benefit  should  cease.  I  therefore  think  that  the  proviso  for 
cesser  has  taken  e£fect 

I  am  of  opinion  that  such  a  proviso  for  cesser  would  be 
valid,  whether  there  be  a  gift  over  of  the  trust  pro- 
perty upon  the  event  happening,  or  not  hxltochford 
V.  Hack7nan{a)  that  point  was  much  considered  by 
Lord  Justice  Turner,  and  he  signified  his  approval  of 
the  case  of  Dommett  v.  Bedford  (6),  which  was  very  like 
this  case.  There  T.  Bedford,  clerk,  deceased,  gave  to  his 
niece  an  annuity  of  302.  for  life,  with  a  proviso,  that,  if  the 
same  should  be  alienated,  it  should  immediately  thereupon 
cease  and  determine ;  and  he  gave  in  the  same  words  to 
Bedford  Woodhara,  by  whose  assignees  the  suit  was  insti- 
tuted, an  annuity  of  30{.  during  his  life,  with  the  same 
direction,  the  proviso  for  cesser  being  the  same  as  that 
which  was  attached  to  the  first  gift;  and,  subject  to  tbis>  he 
charged  his  real  estate  with  the  payment  of  the  annuity, 
and  devised  it  over;  and  so  far  in  one  sense  it  may  be  said 
there  was  a  gift  over  upon  the  ceasing  of  the  annuity; 
but  I  think  that  such  would  be  a  strange  construction 
of  the  will  and  of  the  effect  of  the  judgment,  which 
appears  to  be,  clearly,  that,  upon  the  event  mentioned  in 
this  proviso  happening,  the  annuity  had  ceased.  A  case 
was  directed  for  the  opinion  of  the  judges,  as  to  whether 
the  annuity  had  ceased  by  the  bankruptcy  of  IFoodAam 
and  the  consequent  assignment  of  his  effects  to  assignees, 
and  they  gave  their  judgment  by  a  certificate,  which  was 
signed  by  them,  that  by  such  bankruptcy  and  assignment 

(a)  9  Hai-e,  475.  (6)  6  T.  E.  684. 
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the  annuity  had  ceased  and  determined.    I  see  no  reason        1657 
in  law  why  an  annuity  should  not  be  made  to  cease  by  a 
proviso  of  this  kind. 

Then,   looking  on  further  in  the  will  to  see  whether     •'^•*««»'- 
there  is  anything  which  militates  against  this  construc- 
tion, I  find  that  the  testator  dire^  that  the  same  rents 
and  profits  should  be  applied  by  his  trustees  upon  trust 
to  pay   the  same,   or  such  part  thereof  as  aforesaid, — 
which  means  such  part  as  would   but  for   the  proviso 
have  become  vested  in  some  other  person, — for  the  benefit 
of  the  wife  or  children  of  MiUa,  and,  in  default  there- 
of, during  the  life  of  MUU,  to  accumulate  the  same  in 
the  nature  of  compound  interest      It  is  true  that  the 
testator  does  not  say  for  whose  benefit  that  accumulation  is 
to  take  place ;  but,  if  the  true  construction  of  the  previous 
clause  is  that  the  interest  of  MiUs  has  ceased  and  deter- 
mined, I  cannot  come  to  the  conclusion  that  there  is  any 
fresh  gift  by  this  clause  for  his  benefit:  possibly  his  wife  or 
children  might  have  a  claim  to  the  accumulations,  or  they 
may  be  the  property  of  the  testator's  heir ;  but  what  right 
have  I  to  hand  over  this  accumulated  fund  to  MiUa,  if  his 
interest  in  the  rents  and  profits  was  determined  by  the 
previous  clause.     The  will  then  proceeds  to  direct  the  ap- 
plication of  the  rents  and  profits  which  might  not  lawfully 
be  accumulated,  as  the  same^would  be  applicable  under  the 
sacceeding  trust  if  Mills  were  then  dead,  and  that,  after  the 
decease  of  MiUs,  th^  trustees  should  stand  possessed  of  the 
hereditaments  for  his  first  and  other  sons  successively  in  tail 
male,  and,  for  default  of  such  issue,  for  the  children  of 
Dame  Frederica   Osbom.      Another  question  may    be 
raised  as  to  the  surplus  rents  and  profits,  if  MiUe,  having 
forfeited  his  interest^  should  live  for  more  than  twenty-one 
years  after  the  death  of  the  testator,  and  should  not  have  a 
wife  and  children.     It  might  be  a  question  of  some  diffi- 
culty in  such  a  case,  as  the  rents  which  accrued  after  the 
twenty-one  years  were  to  be  dealt  with  as  if  Mills  were 
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1857.  dead,  whether  such  rents  would  belong  to  the  ultimate 
devisees,  who  seem  to  take  no  interest  except  on  MUk's 
death  without  issue,  or  whether  they  should  belong  to  the 
testator's  heir;  but,  whatever  might  be  the  argument  in 
such  a  case,  I  am  not  justified,  under  the  present  circum- 
stances, in  raising  a  new  trust  as  against  the  testator's  heir, 
for  the  benefit  of  Mills,  whose  interest  has  ceased  under 
the  proviso,  because  certain  limitations  are  made  for  the 
benefit  of  the  wife  and  children,  which  might  have  exhausted 
the  whole. 

The  codicil  does  not  seem  to  nae  to  vary  the  matter  in 
any  way.  I  think  the  object  of  it  is  plain.  The  testator 
perceived  that  he  had  not  by  his  will  given  quite  the  same 
precise  directions  as  to  withholding  during  the  life  of  MiUs 
the  remainder  of  the  rents  and  profits,  as  he  had  given  con- 
cerning the  annuity.  He  appears  to  have  been  induced  to 
attempt  to  do  that  which  was  a  lawful  object  on  his  part» 
namely,  to  give  to  Mills  an  intere^t^  without  giving  any- 
thing to  his  creditors.  He  had  given  to  the  trustees  power 
to  withhold  the  annuity  at  their  pleasure,  and,  after  the  pay- 
ment of  the  same  and  inctunbrances,  he  directed  them  to 
pay  the  rents  and  profits  to  MUls,  subject  to  the  proviso 
thereinafter  contained;  but  he  did  not  give  them  power  to 
withhold  all  or  any  part  of  these  remaining  rents,  nor  had 
he  directed  what  should  be  done  with  such  part  of  the  an- 
nuity as  they  might  choose  to  withhold;  but  the  savings  of 
the  annuity  would,  imder  the  trusts  of  the  will,  have  become 
a  part  of  the  surplus  rents  which  were  given  for  the  benefit 
of  Mills.  By  the  codicil,  he  recites,  "  Whereas,  I  have  in 
and  by  my  said  will  directed  and  authorised  my  trustees 
therein  named,  their  heirs  and  assigns,  to  pay  the  residue 
of  the  rents  and  profits  of  my  real  estate,  after  payment  of 
certain  annuities  therein  mentioned,  unto  Charles  Sidmy 
Davers  Millsy  therein  named,  during  his  life;"  which  is  not 
a  very  correct  recital,  because  he  omits  the  direction  con- 
tained in  his  will  to  pay  oflf  his  incumbrances  out  of  these 
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rents:     ''Now,  I  do  hereby  declare  my  will  t^be,  that  it 
shall  be  lawful  for  my  said  trustees,  their  heirs  and  assigns, 
to  pay  the  same  residue  of  rents  and  profits  of  all  my  real 
and  personal  estate,  unto  or  for  the  use  or  benefit  of  the 
said  Mills,  in  such  a  sum  and  sums  of  money,  at  such  time 
and  times,  and  in  such  proportions,  as  my  said  trustees,  their 
heirs  or  assigns,  shall  think  expedient;  and  so  that  the  same 
shall  not  be  anticipated,  mortgaged,  or  assigned  by  the  said 
Mills,  nor  be  liable  to  and  for  his  debts  or  engagements." 
All  that  is  new,  so  far  as  regards  the  residue  of  the  rents 
and  profits:  "with  liberty  to  withhold  the  payment  of  the 
same,  either  in  part  or  wholly,  at  their  or  his  discretion ;  and, 
in  case  my  said  trustees,  their  heirs  and  assigns,  shall  at  any 
time  or  times  withhold  absolutely  and  for  ever  from  the  said 
Mills  the  payment  of  the  said  annuity,  and  of  the  said  re- 
maining rents  and  profits,  or  of  either  of  them : "  the  will 
only  gave  power  to  withhold  the  annuity,  and  not  the  sur- 
plus rents;  and  here  he  gives  power  to  withhold  the  surplus 
rents  also;  and  then  he  proceeds  to  deal  with  what  they 
might  have  withheld  of  the  annuity,  and  also  with  what  they 
might  withhold  of  the  surplus  rents  and  profits  under  this 
provision  in  the  codicil     [His  Honour  read  the  rest  of  the 
codicil.]     The  latter  part  of  the  codicil  does  seem  in  some 
degree  to  support  the  view  that  the  annuity  and  the  remain- 
ing rents  and  profits  were  kept  distinct;  but  the  testator  by 
the  codicil  confirms  his  will  in  all  respects  as  the  same  is 
not  thereby  altered ;  and  it  appears  to  me  that  nothing  is 
altered  by  the  codicil,  except  what  is  thereby  expressly 
changed.     By  the  clause  in  the  will,  it  Mills  should  dispose 
of  the  annual  rents  and  profits,  or  any  part  thereof,  or  his 
estate  and  interest  therein,  such  interest  was  to  cease  and 
determine ;  and  I  think  it  is  impossible  to  say  that  the  an- 
nuity of  3002.  was  not  part  of  his  interest  in  the  renta   The 
testator  does  in  the  codicil  seem  to  draw  some  distinction 
between  the  annuity  and  the  remaining  rents;  but  that 
would  not  prevent  the  operation  of  the  original  proviso  in 
the  will,  by  which  the  whole  interest  of  Mills  in  the  rents 
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and  profitsyras  to  cease  and  detennine.  The  codicil  refers 
back  to  the  will,  and  upon  such  cesser  the  rents  must  be 
accumulated:  such  accumulation  may  or  may  not  faQ  to  the 
heir-at-law;  but,  if  the  testator  has  not  distinctly  directed 
what  is  to  be  done  with  those  rents  and  profits,  it  does  not 
follow  that  I  am  to  revive  the  interest  of  MiUa  which  has 
ceased  imder  the  proviso. 

However,  it  was  argued  that  by  the  codicil  a  fee-simple 
in  the  estate  was  given  to  Mills,  and  that  these  provisoes 
must  be  rejected  as  repugnant:  but  I  think  that  it  is  im- 
possible upon  the  language  of  this  codicil,  independently 
of  the  doctrine  laid  dovni  in  Oraves  v.  Hicks  (a),  to  hold 
that  the  interests  of  the  wife  and  children  of  Mills,  and  of 
the  children  of  Dame  Frederica  Osborriy  are  to  be  defeat- 
ed by  any  but  the  clearest  expressions.  I  do  not  think 
that  the  words  of  this  codicil  can  be  so  construed.  It 
is  true,  that>  in  the  codicil,  the  testator  says,  if  the  trus- 
tees shall  withhold  from  Mills  the  rents  absolutely  and  for 
ever,  but  that  expression  does  not  mean  that  he  considers 
that  Mills  had  a  fee-simple  estate,  but  only  that  what  they 
should  withhold  absolutely  from  him  should  remain  part  of 
the  testator's  estate^  and  be  applied  upon  the  other  trusts 
therein  mentioned.  That  is  the  whole  meaning  of  the 
words  absolutely  and  for  ever.  To  construe  this  codicil  as 
giving  MiZls  a  fee-simple  would  be  a  mode  of  construction 
which  would  efiFectually  defeat  every  intention  manifest 
upon  the  face  of  it. 

Then  it  was  argued,  that  there  was  a  complete  life  inter- 
est given  to  Mills,  and  that  it  was  not  competent  to  the 
testator  to  give  him  a  life  estate,  and  at  the  same  time  to 
give  to  the  trustees  the  power  of  withholding  the  income 
from  him  or  his  assigns,  on  the  principle  that  you  cannot  to 
a  life  estate  attach  a  condition  destroying  it  in  case  of  an 
attempt  at  alienation  any  more  than  you  can  attach  sach  a 
condition  to  an  estate  in  fee-simple.  But,  I  am  of  opinion 
(a)  11  Sim.  636. 
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that  I  cannot  consider  Mills  as  having  an  absolute  life  in- 
terest under  the  provisions  of  this  will  and  codicil.  The 
rents  are  given  to  him  for  life,  subject  to  a  proviso  after 
mentioned,  which  proviso  is,  that  his  interest  in  such  rents 
is  to  cease  on  a  certain  event.  As  long  as  a  man  has  pro- 
perty, it  may  be  made  liable  to  his  creditors;  but  there  is 
nothing  inconsistent  in  saying,  that,  in  the  event  of  his  allow* 
ing  it  to  become  so  liable,  his  interest  in  it  shall  cease  abso- 
lutely. The  testator  by  the  codicil  makes  an  imperfect  re- 
cital, which  cannot  alter  the  effect  of  what  he  had  done  by 
the  will;  and  then  he  goes  on  to  say,  that>  if  the  interest 
given  to  MiUa  should  become  vested  in  any  one  else,  it  shall 
cease  and  determine.  I  think  that  no  distinction  can  be 
made  between  the  annuity  and  the  residue  of  the  rents  and 
profits  given  to  Mills.  The  object  of  the  codicil  is  simply 
to  direct  what  should  be  done  with  so  much  of  the  annuity 
as  the  trustees  may  withhold,  and  to  give  them  a  further 
power  of  withholding  the  rest  of  the  rents  and  profits;  and 
all  that  is  withheld  is  to  remain  and  be  part  of  his  estate, 
and  to  be  applied  upon  the  trusts  of  the  will:  whether  that 
is  a  limitation  over  or  not  does  not  seem  to  me  to  be  mate- 
rial, because,  in  the  event  that  has  happened,  the  interest  of 
Mills  must  be  taken  to  have  ceased. 


473 


1867. 


JwdgmenL 


Mr.  RoUy  Q.  C,  and  Mr.  Elderton,  for  the  trustees;  and 
Mr.  Cairns,  Q.  C,  and  Mr.  Lewvn,  for  the  persons  interested 
under  the  ultimate  limitation  in  the  will — then  argued  that 
the  trustees  were  not  obliged  to  raise  20,0002.,  and  that 
they  had  not  lost  their  power  to  apply  so  much  as  they 
might  think  fit  to  raise  in  pajncnent  of  such  of  Mills's  cre- 
ditors as  they  might  choose  to  select;  and  that,  therefore, 
the  Plaintiff  had  no  equity  to  file  a  bill,  because  he  might 
never  become  entitled  to  any  of  the  fund  raised. 

Mr.  HeadUx/m,  Q.  C,  and  Mr.  Buxton,  for  Mills,  took  no 
part  in  the  argument. 
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ViCfi-CHANCELLOB  SiR  W.  PAGE  WoOD: — 

The  main  question  is,  whether  the  Plaintiff  is  entitled  to 
any  decree;  and  I  have  no  doubt  that  he  is,  whatever  may 
be  the  ultimate  result  of  the  inquiries^  for  this  reason:  the 
will  contains  a  direction  to  the  trustees  to  raise  by  mortgage 
of  all  or  any  part  of  the  hereditaments  devised  to  them,  any 
sum  or  sums  of  money,  not  that  they  may  think  proper, 
but  not  exceeding  in  the  whole  the  sum  of  20,000L,  and  to 
pay  and  apply  the  same  for  and  towards  the  liquidation  and 
satis£stction  of  such  of  the  debts  or  engagements  of  Miila  as 
they  should  think  expedient  and  proper,  just  stopping  short 
of  an  actual  trust  for  the  benefit  of  MUls,  to  have  raised 
for  him  any  sum  of  money  that  might  be  required  for  pay- 
ment of  his  debts.  There  is,  in  &ct>  a  sum  of  money  in  hand 
actually  raised  by  the  trustees,  amoimting  to  upwards  of 
6000!.;  and  the  question  is,  who  are  the  oestuis  que  trusts  of 
this  money.  They  must  be  some  of  the  creditors  of  MiUs^ 
who  were  such  either  at  the  death  of  the  testator,  or  at  the 
time  of  the  decree ;  but  there  is  given  by  the  will  a  power  to 
the  trustees  to  select  which  of  the  creditors  should  be  the 
objects  of  the  testator's  l)ounty.  Suppose  that  they  do  not 
exercise  this  power,  as  in  Brown  v.  Higga  (a),  they  cannot 
put  the  money  into  their  own  pocket.  If  it  were  a  power  to 
appoint  among  such  of  the  next  of  kin  of  ^.  as  JS.  should 
choose,  any  one  of  the  next  of  kin  of  A,  would  be  entitled 
to  file  a  bill  to  have  the  fund  secured,  although  the  trustees 
might  afterwards  disappoint  him,  and  say,  you  shall  not 
have  a  share,  imtil  an  appointment  had  been  actually  made 
under  the  power.  Any  one  of  the  class  of  possible  ap- 
pointees would  have  a  right  to  file  such  a  bill  Therefoie, 
the  Plaintiff  in  this  case  may  say,  I  may  be  entitled  here- 
after to  share  in  the  fund,  and  may  therefore  file  his  bill  to 
have  it  brought  into  court  But  I  think  his  position  is 
somewhat  higher.  Supposing  that  the  sum  of  6000i.  would 
pay  all  the  debts,  including  his,  he  would  be  like  the  sole 
(a)  8  Vea.  574. 
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appointee  in  Boyle  v.  The  Bishop  of  Peterborough,  (a)  he  1867. 
would  have  a  right  to  a  share  in  the  money;  and  therefore 
it  is  impossible  to  contend  tliat  he  has  not  a  right  to  have 
the  objects  of  the  power  ascertained.  Moreover,  I  think,  as 
one  of  the  persons  interested,  whether  he  is  now  subject  to 
be  disappointed  by  an  exercise  of  the  power  or  not,  he  has 
a  right  to  demand  that  any  sum,  not  exceeding  20,000Z., 
which  may  be  necessaiy  to  -pskjMiUa'a  debts,  shall  be  raised ; 
for,  upon  the  construction  of  the  will,  though  it  is  not  neces- 
sary to  rely  upon  that  after  the  statement  in  the  bill  of  the  trus- 
tees, but  upon  the  will  alone,  the  inclination  of  my  opinion 
is,  that  Mills  would  have  a  right  to  say,  that  the  trustees 
are  not  only  empowered,  but  directed,  to  pay  such  of  his 
debts  as  they  may  think  proper  up  to  the  amount  of  20,0002. 
leaving  them  to  select  such  debts  as  they  choose,  if  his  debts 
altogether  should  exceed  that  sum.  MiUa  has  a  right  to 
say,  raise  that  sum  and  pay  such  of  my  debts  with  it  as 
you  think  fit  However,  it  is  not  necessary  to  rest  upon  the 
construction  of  the  will  alone,  because  the  trustees,  having 
stated  by  their  answer  in  this  suit  that  they  wish  to  act  as 
to  their  power  of  selection  under  the  direction  of  the  Courts 
have  filed  a  bill  in  which  they  state  that  they  intend  to 
raise  the  sum  of  20,0002.,  or  as  much  of  it  as  they  can. 

I  will  leave  open  the  question  what  creditors  are  entitled 
to  come  in,  because  it  may  turn  out  that  the  debts  at  the 
testator's  death  did  not  amount  to  20,000Z.  That  might  * 
not  determine  the  construction  of  the  will,  but  it  may  not 
be  necessary  to  decide  what  creditors  should  come  in,  and  it 
is  not  usual  to  make  directions  which  may  be  unnecessary. 
Though  I  first  thought  that  the  debts  of  MiUs  referred  to 
were  such  as  he  should  owe  at  the  death  of  the  testator,  I 
question  now,  whether  it  was  not  intended  to  include  all  his 
debts  up  to  the  time  of  executing  the  power. 

(a)  1  VeB.jun.  229. 
VOL.  III.  11  K.J 
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Dbolarb  that  the  intereet  of  MiStm  the  rente  atul  profits  of  the 
hereditaments  devised  by  the  will  and  codicil  of  the  testator  has 
ceased. 

bismiss  80  much  of  the  bill  in  Joel  ▼.  MUla  as  seeks  toesttblkh 
any  daim  against  snoh  alleged  interest  in  such  rents  and  profita 

Inquire  whether  the  sun  of  20,000^  or  what  part  thereof  m- 
dading  the  sum  of  6,0002.  already  raised  by  the  trustees^  cui  be 
raised  by  mortgage  of  the  testator^s  estate. 

Inquire  what  debts  are  now  due  and  owing  from  JftZb,  and  to 
what  persons  respectiyely,  and  on  what  securities  respectiyely,  and 
which  of  such  debts,  or  any  and  what  part  thereof,  were  or  was  due 
at  the  death  of  the  testator, 

firing  the  6,000^  into  court,  and  place  it  to  an  aocoant  intitled 
^  The  Account  of  the  Timber  Money.** 

All  these  inquiries  to  be  without  prejudice  to  the  question  whether 
the  trustees  are  now  entitled  to  select  what  debts  they  will  pay 


July  4th, 
nth,d!l6th. 


In  bb  RAWBONFS  TRUST. 

(be-heabikg.) 

Bankmpie^^  X  HE  facts  of  this  caso  aie  stated  in  the  report  of  the 
Ditporitum"'^  original  hearing,  contained  in  an  earlier  part  of  this 
^[J^J^Jj^*^     volume  (a). 

*'  ContaU  of 

true  OwfMr" — iMAei—Zigaeff^Cheie  in  Aetion^Notiee. 

A  bankrupt's  rerermonaiy  intereat  in  a  legacy :  ffdd,  upon  rehearing,  (following  tbe 
authority  of  the  Lords  Justioea  in  BartUtt  y.  Bartlett),  not  to  be  exempted  firom  the  role 
aa  to  "  order  and  diapoaition/'  by  the  mere  oiroumatance  of  auch  interest  being  reyer 
aionary  at  the  time  ox  the  act  of  hankmptoy. 

But  to  bring  auch  an  intereet  within  the  operation  of  the  rule,  it  must  be  in  the  order 
and  diapoaition  of  the  bankrupt  "  with  the  conaent  of  the  true  owner;"  and  where  (he  tnie 
owner  haa  no  knowledge,  nor  any  meana  of  knowing,  of  the  bonkruptfa  intereat,  "coDeeDi** 
on  hii  part  cannot  be  predicated. 

Therefore,  where  a  bankrupt^  upon  the  occasion  of  a  previous  inaolvenoy,  suppreaedth« 
circumstance  of  hia  being  entitled  to  a  rereraionary  intereat,  and  excluded  it  from  hii 
achedule,  and  it  did  not  appear  that  the  aaaignee  in  inaoWency  had  any  knowledge  or  notioo 
of  that  ciroumstanoe,  the  latter  waa  held  entitled,  notwithstanding  hia  title  hi^  not  been 
perfected  by  notiee  to  the  trustee ;  the  Court  beuig  of  opinion,  under  the  ciroumstaDoeB, 
that  there  were  no  laohea  on  hia  part 

But,  temble,  lachea  on  hia  part  would  haye  been  equivalent  to  **  conaent "  within  the 
meaning  of  the  rule. 

(a)  Page  300,  where  the  first  paragraph  of  the  marginal  note 
should  now  be  cancelled 
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Mr.  CrtxekncM  mentioned  to  his  Honour,  that,  since  the  1867. 
date  of  the  former  order,  the  Lords  Justices  had  held,  in  the 
case  of  Bartlett  v.  Bartlett  (a),  that  a  bankrupt's  reversionary 
interest  in  a  fund  not  falling  into  possession  until  after  his 
banknxptcj,  is  in  his  ^  order  and  disposition  /'  thereby  in 
effect  reversing  the  ground  upon  which  his  Honour,  upon 
the  former  occasion,  had  decided  in  fisivour  of  the  assignee 
in  insolvency. 

The  YiCE-CTHANOBLLOfi  took  time  to  make  inquiry 
respecting  the  decision  of  the  Lords  Justices,  and  eventually 
directed  the  petition  to  be  reheard. 

Upon  the  matter  coming  on  to  be  re-heard,  it  appeared     jfUi^  mj^ 

that  the  bankrupt^  whether  fraudulentiy  or  not^  had  sup-         

pressed  the  cixcumstance  of  his  being  entitied  to  the  in- 
terest in  question,  and  excluded  it  from  his  schedule ;  and 
it  did  not  appear  that  either  the  assignee  in  insolvency  or 
the  assignee  in  bankruptcy  had  any  knowledge  or  notice  of 
the  will  until  December,  1856,  when  the  fund  was  paid 
into  Court 


Mr.  Osborne,  for  the  petitioner,  the  assignee  in  insolvency, 
contended  that  the  order  made  on  the  former  occasion 
would  stand,  though  possibly  upon  a  di£ferent  ground  from 
that  upon  which  it  was  placed  by  his  Honour.  According 
to  Bd^rUett  v.  BdrUett,  a  reversionary  interest  was  not 
exempted  from  the  rule  as  to  order  and  disposition  by  the 
mere  circumstance  of  its  being  reversionary,  but  there  re- 
mained the  frirther  question  whether  in  this  case  the  rever- 
sionaiy  interest  was  in  the  order  and  disposition  of  the 

(a)  6  W.  R.  541.    /  ^'^  *s^  yj/* 
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1857.  Dbolarb  that  the  intereet  of  IfUlt  in  the  rente  and  profits  of  the 

hereditaments  devised  by  the  will  and  codicil  of  the  testator  has 
ceased. 

bismiss  so  much  of  the  bill  in  Joel  ▼.  IfilU  as  seeks  to  establish 
j^T^        any  daim  against  each  alleged  interest  in  such  rents  and  profita 
of  Deem.  Inqnire  whether  the  sun  of  SOyOOO^  or  what  part  thereof,  in- 

dnding  the  sum  of  6,0002.  already  raised  by  the  trustees^  cm  be 
raised  by  mortgage  of  the  testator^s  estate. 

Inquire  what  debts  are  now  due  and  owing  from  MUU,  and  to 
what  persons  respectively,  and  on  what  securities  respectively,  and 
which  of  such  debts,  or  any  and  what  part  thereof  were  or  was  due 
at  the  death  of  the  testator, 

firing  the  6,0002.  into  court,  and  place  it  to  an  account  intiUed 
"  The  Account  of  the  Timber  Money.** 

All  these  inquiries  to  be  without  prejudice  to  the  question  whether 
the  trustees  are  now  entitled  to  select  what  debts  they  will  pay. 


July4ih, 


In  be  RAWBONE'S  TRUST. 

(be-hearikg.) 

XhE  fiEM^ts  of  this  case  aie  stated  in  the  report  of  the 
original  hearing;  contained  in  an  earlier  part  of  this 
volume  (a). 


"Order  and 

Ditpoaitum" — 

Revereionary 

Intereet — 

**  Coneeni  of 

true  Owner** '-^iMhee—Legaey—ChMe  tn  Aetion^Notxee. 

A  bankrupt's  rerenionaiy  interest  in  a  legacy :  EM,  upon  rehearing,  (following  tbe 
authority  of  the  Iiords  Justices  in  BartUtt  y.  BartleU),  not  to  be  exempted  finom  the  rule 
sa  to  "  order  and  disposition/'  by  the  mere  oiroumatanoe  of  such  interest  being  le^et- 
aioDory  at  the  time  of  the  act  of  bankraptoy. 

But  to  bring  such  an  interest  within  the  operation  of  the  rule,  it  must  be  in  the  order 
and  disposition  of  the  bankrupt  "  wiUi  the  consent  of  the  true  owner;"  and  where  the  tnie 
owner  has  no  knowledge,  nor  any  means  of  knowing,  of  the  bankruptTa  interest*  "oooMDt'* 
on  his  part  cannot  be  pi«dicated. 

Therefore,  where  a  bankrupt^  upon  the  occasion  of  a  previous  iaaolyency,  sapprMwdthe 
ciraumstanoe  of  his  being  entitied  to  a  rereraionary  interest,  and  excluded  it  from  hi* 
schedule,  and  it  did  not  appear  that  the  asaignee  in  iDsolyency  had  any  knowledge  or  notice 
of  that  circumstance,  the  latter  was  held  entitied,  notwithstanding  his  title  heA  not  been 
perfected  by  notioe  to  the  trustee ;  the  Court  being  of  opinion,  under  the  carooxnitaDOii, 
that  there  were  no  laches  on  his  part 

But,  eemhle,  laches  on  his  part  would  have  been  oquiralent  to  "consent*'  within  tbe 
meaning  of  the  rule. 

(a)  Page  300,  where  the  first  paragraph  of  the  marginal  note 
should  now  be  canoelled. 
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Mr.  CraekTuM  mentioned  to  his  Honour,  that,  dnoe  the 
date  of  the  former  order,  the  Lords  Justices  had  held,  in  the 
case  of  Bofirdett  v.  Bar(UU  (a),  that  a  bankrupt's  reversionary 
interest  in  a  fund  not  falling  into  possession  until  after  his 
bankmptcj,  is  in  his  ^  order  and  disposition ;  **  thereby  in 
e£kct  reversing  the  ground  upon  which  his  Honour,  upon 
the  former  occasion,  had  decided  in  &vour  of  the  assignee 
in  insolvency. 

The  YlCE-CHANOBLLOfi  took  time  to  make  inquiry 
respecting  the  decision  of  the  Lords  Justices,  and  eventually 
directed  the  petition  to  be  reheard. 

Upon  the  matter  coming  on  to  be  re-heard,  it  appeared 
that  the  bankrupt^  whether  fraudulently  or  not^  had  sup- 
pressed the  circumstance  of  lus  being  entitled  to  the  in- 
terest in  question,  and  excluded  it  from  his  schedule ;  and 
it  did  not  appear  that  either  the  assignee  in  insolvency  or 
the  assignee  in  bankruptcy  had  any  knowledge  or  notice  of 
the  will  until  December,  1856,  when  the  fund  was  paid 
into  CSourt 


I8fi7. 

/n  re 

Rawboks'8 

Tbust. 


Jvly  llth. 


Mr.  Osborne,  for  the  petitioner,  the  assignee  in  insolvency, 
contended  that  the  order  made  on  the  former  occasion 
would  stand,  though  possibly  upon  a  different  ground  from 
that  upon  which  it  was  placed  by  his  Honour.  According 
to  BarUett  v.  BaHlett,  a  reversionary  interest  was  not 
exempted  frx>m  the  rule  as  to  order  and  disposition  by  the 
mere  circumstance  of  its  being  reversionaiy,  but  there  re- 
mained the  further  question  whether  in  this  case  the  rever- 
siooaiy  interest  was  in  the  order  and  disposition  of  the 


Argwmmi, 


(a)  6  W.  R.  641.    /  ^'P  »sj 
Il2 


yj 
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bankrupt  ''with  the  oonsent  of  the  true  owner/'  the 
^'j^^  aasignee  in  insolvency.  In  BarUett  v.  BarUett  there  had 
B^wbone'8  clearly  been  such  oonsent  Here  there  had  not  The 
assignee  in  insolvency  could  not  consent^  for  he  had  no 
knowledge  of  the  existence  of  the  interest  in  question,  nor 
could  he  have  had  such  knowledge,  the  bankrupt  having 
carefully  suppressed  all  mention  of  his  rights.  It  was  that 
fraud  on  the  part  of  the  bankrupt  which  prevented  the 
assignee  in  insolvency  from  giving  notice  to  the  trustee  of 
the  fund,  and  thereby  perfecting  his  titla 

He  cited  Joy  v.  Cann/pbell  (a),  BuHUr  v.  Hcb8on(f>)t  and 
&mOi  V.  Topping  (c). 

Mr.  CracknaU,  for  the  assignees  in  bankruptcy,  con- 
tended that  there  had  been  such  laches  on  the  part  of  the 
petitioner,  as,  in  effect,  amounted  to  consent  As  assignee 
in  insolvency,  it  was  his  duty  to  ascertain  of  what  the 
insolvent's  property  consisted :  In  re  Atkinson  (d).  Sup- 
pose Ba/bubone  had  died,  the  property  would  have  passed 
neither  to  the  petitioner  nor  to  the  respondents,  but  to 
Bawbone'a  executors,  to  be  applied  in  satisfaction  of  his 
subsequent  creditors :  Tv,cker  v.  Hernaman  (e). 

The  Vice-Chancellor  referred  to  Ex  parte  Richard- 
aon(f). 

Mr.  Cracknall. — ^That  case  cannot  now  be  law,  The  mort- 
gagee ought  to  have  put  a  stop  order  upon  the  fund.  His 
"consent  and  permission"  could  not  have  been  more  clearly 
evidenced  than  by  his  omission  to  take  that  step,  and 
neglecting  every  precaution  which  could  have  prevented 

(a)  1  Sch.  &  Lef.  336.  ((Q  2  D.  M.  G.  140. 

(b)  4  Bing.  N.  C.  290.  (e)  4  D.  M.  Q.  395. 

(c)  6  B.  &  Ad.  674,  678.  (/)  Buck,  480. 
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the  bankrupt  from  having  absolute  dominion  over  the  fund : 
Jarman's  Conveyancing,  voL  5,  p.  274. 

The  Vici^-Chancellor. — On  the  particular  facts,  that 
case  would  now  be  decided  differently ;  but  does  not  the 
principle  of  what  Sir  J".  LecLch  B3,jq,  apply  ?  "  For  the  pur- 
pose of  defeating  the  claim  of  a  bona  fide  purchaser,  it  must 
be  shewn,"  he  says,  "  that  such  possession,  order,  and  dis- 
position of  the  bankrupt  was  by  the  consent  and  permission 
of  the  true  owner."  Can  you  predicate  ''consent  and  per- 
mission "  where  there  has  been  no  knowledge  ? 

Mr.  CrackndU. — But  here  there  have  been  such  laches  as 
are  tantamount  to  consent 

Mr.  WdUer  appeared  for  the  personal  representative  of 
Cecilia  Maury ^  the  deceased  daughter  of  the  testator. 

Mr.  Osborne  replied. 

The  Yjce-Chancellob  reserved  judgment^  observing 
that  the  decision  would  depend  upon  a  perfectly  novel 
question,  viz.  how  £bix  an  assignee  in  insolvency,  or  any 
general  assignee,  was  bound  to  ascertain  of  what  the  pro- 
perty of  the  insolvent^  or  assignor^  consisted. 
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Vicb-Chancbllob  Sib  W.  Page  Wood:— 

In  this  case  the  fSEicts  are  these :  The  petitioner  is  the 
assignee  in  insolvency  of  John  Edward  Rawbone,  who 
became  entitled,  in  1828,  to  a  reversionary  interest  in  a 
fund,  subject  to  a  life  interest,  which  did  not  expire  until 
1856.    In  the  meantime,  in  the  year  1841,  he  became 


Judgment, 


480 

1857. 
Inr€ 

IUWBOVI*B 

Tbust. 
Judgment 
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iiiBoIvent,  and,  by  an  order  of  the  Court  for  the  Relief  of 
Insolvent  Debtors,  his  whole  property  was  vested  in  the 
petitioner,  as  assignee  in  insolvency.  In  August,  1854* 
he  became  bankrupt  In  January,  1856,  the  party  entitled 
to  the  life  interest  in  the  fund  died,  and  in  December,  1856, 
the  petitioner  received  notice  of  the  payment  of  the  fimd 
into  court 


Up  to  the  time  when  the  fimd  was  paid  into  court  it 
does  not  appear  that  either  the  assignee  in  insolvency  or  the 
assignee  in  bankruptcy,  the  adverse  claimant^  had  any 
knowledge  or  notice  of  the  interest  of  the  insolvent  in  the 
fund.  The  insolvent,  whether  fraudulently  or  not,  had 
excluded  it  from  his  schedule ;  and  so  little  ground  had 
either  of  the  assignees  for  suspecting  the  existence  of  any 
such  interest,  that  since  the  vesting  order  of  1841,  the 
trustee,  who  has  now  paid  the  fund  into  court  actually 
made  a  payment  of  a  small  sum  of  money  to  the  insolvent 
himself  on  account  of  his  share  and  interest  under  the  will 
It  is  dear,  therefore,  that  I  must  assume  that  neither  of  the 
assignees  had  any  knowledge  or  notice  of  the  insolvent's 
interest 

The  question  that  was  raised  when  the  case  first  came 
before  me  was  twofold :  First  whether,  in  August^  1854, 
when  the  insolvent  became  bankrupt^  the  fund  was  ''in  his 
order  and  disposition;''  and  if  so^  then,  secondly,  whether  it 
was  in  his  order  and  disposition  "  with  the  consent  **  of  the 
assignee  in  insolvency,  who  was  **  the  true  owner." 


Upon  that  occasion  I  came  to  a  conclusion,  which,  from 
the  subsequent  decision  of  the  Lords  Justices  in  BartkU 
V.  Bartlett,  I  have  no  doubt  was  erroneous,  that  the  bank- 
rupt's interest  in  the  fund  being  reversionary  at  the  time  of 
his  bankruptcy,  and  not  falling  into  possession  until  afker 
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that  events  was  not  in  his  order  and  disposition.  None  of 
the  cases  then  cited  shewed  that  it  was^  nor  could  I  find  any 
authority  which  had  gone  that  length ;  under  those  circum- 
stances, I  did  not  feel  called  upon  to  be  the  first  to  extend 
the  rule,  and  accordingly  I  decided  in  fiavour  of  the  assignee 
in  insolvency. 
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Subsequently,  howerer,  to  that  order,  and  before  the 
order  was  drawn  up,  the  Lords  Justices  held,  in  the  case  of 
BarUett  v.  Bartletty  that  a  bankrupt's  reversionaiy  interest 
in  a  fund  not  fidling  into  possession  until  after  his  bank- 
ruptcy, is  in  his  order  and  disposition.  In  consequence  of 
that  dedsion,  I  thought  it  right  to  allow  this  petition  to  be 
reheard;  which  has  now  been  done,  and  the  result  is,  that 
I  am  satisfied  that  my  former  decision  upon  the  first  point 
was  erroneous,  and  that  the  bankrupt's  interest^  although 
reversionary,  was  in  his  order  and  disposition  at  the  date  of 
his  bankruptcy. 

But  now  arises  the  second  question,  viz.  whether  it  was 
m  the  order  and  disposition  of  the  bankrupt ''  with  the 
consent"  of  the  assignee  hi  insolvency,  who  was  then  "  the 
true  owner." 

As  regards  this  question,  the  case  appears  to  be  entirely 
new,  except  so  far  as  JSrc  jxirte  Richard8on(a)  may  have  a 
bearing  upon  it  The  observations  of  Lord  Hardvricke  in 
West  V.  Skip(b),  and  those  of  the  learned  Judges  in  Smith 
v.  Topping (c),  shew  that  the  words  "with  the  consent  of 
the  true  owner"  are  not  merely  formal  words.  Li  Srn/UJi  v. 
Topping,  the  true  owner  permitted  his  goods  to  remain  in 
the  order  and  disposition  of  the  bankrupt  until  the  day  be- 
fore he  became  bankrupt^  and  then  demanded  the  possession 
of  them.  The  bankrupt  refused.  And  it  was  held,  that,  inas- 


(a)  Buck,  480.        (6)  1  Ves.  sen.  243.        (c)  5  B.  &  Ad.  674,  678. 
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much  as  "he  had  not  the  possessioD  of  the  goods  at  the 

Inrt        tiine  when  he  became  bankrapt  with  the  consent  of  the  true 

^Trust!'''*     oy^ner,"  the  latter  was  entitled  to  recover.     Which  ahewif 

—         that  the  absence  of  such  consent  is  decisive. 
Judgmmt, 

There  are  other  cases  which  have  proceeded  upon  the 
principle  that  the  consent  of  the  true  owner  is  essential  to 
the  apphcation  of  the  rule  as  to  order  and  disposition. 
Thus,  in  Ex  parte  Smyth{a),  where  a  lady  purchased  an 
annuity,  and  took  an  equitable  assignment  of  it  from  the 
party,  who  afterwards  became  bankrupt;  the  bankrapt  wi» 
her  solicitor,  but  did  not  inform  her  that  he  was  himself  the 
vendor.  However,  he  was  her  solicitor,  and  was  trusted  by 
her  to  do  all  that  was  proper  for  perfecting  the  purchase  and 
assignment  Belying  upon  this,  the  lady  omitted  to  give 
notice  of  the  assignment  to  the  trustees;  and  it  was  held, 
that,  as  she  had  employed  the  bankrupt  as  her  solicitor  to 
do  whatever  was  needful  to  the  completion  of  the  assign- 
ment, she  could  not  be  considered  as  having  consented  to 
the  annuity  remaining  in  the  bankrupt's  order  and  dis- 
position. 

That  seems  not  to  have  been  approved  of  by  the  Lords 
Justices  in  the  recent  case  of  Ex  parte  BovtUon,  Re  Sketck- 
ley(b\  therefore  I  cannot  act  upon  it;  because,  although 
their  Lordships  do  not  appear  to  have  doubted  the  prin- 
ciple there  adverted  to,  as  to  consent  being  essential,  they 
do  appear  to  have  doubted  the  application  of  that  principle 
to  the  particular  facts  of  the  case. 

The  case  of  Ex  parte  Richard8(m(c)  proceeds  upon  the 
same  principle,  and  has  also  a  material  bearing  upon  the 
further  question,  how  far  consent  can  be  predicated  where 
the  true  owner  had  no  knowledge  that  the  property  was  in 


(a)  3  M.  D.  &  De  G.  687.      (6)  6  W.  R  445.      (c)  Buck,  480. 
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the  order  and  disposition  of  the  bankrupt?  That  case,  it  is 
true,  is  one  ivhich  would  not  now  be  law  upon  the  facts  be- 
fore Sir  John  Leach,  owing  to  the  circumstance  of  the  mort- 
gagee— ^the  true  owner — having  omitted  to  put  a  stop  order 
upon  the  fund,  which  omission  would  now  be  held  such 
laches  as  to  amount  to  "consent/'  But  there,  what  had 
happened  was  this: — a  share  of  a  surplus  of  stock  standing 
in  the  name  of  the  Accountant-General  was  mortgaged  to 
secure  a  debt  The  Accountant-Qenend  transferred  the 
share  into  the  name  of  the  mortgagor,  who  afterwards  became 
b&nkrupt  The  mortgagee  knew  nothing  of  the  transfer, 
and  Sir  John  Leach  held,  that,  knowing  nothing  of  the 
transfer,  he  could  not  be  said  to  have  consented,  and  that 
he  was,  therefore,  entitled  to  the  fund. 
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The  only  other  case  I  have  been  able  to  find  having  any 
bearing  upon  the  question  how  feur  consent  can  be  predicated 
of  a  party  who  at  the  time  is  in  entire  ignorance  of  the  ex- 
istence of  his  righty  is  that  of  Load  v.  Oreen(a),  There,  a 
person  bought  goods  of  the  Plaintiff  with  the  fraudulent  in- 
tention of  never  pajdng  for  them,  and,  within  a  few  days  after 
the  delivery  of  the  goods,  he  committed  an  act  of  bank- 
ruptcy; and  it  was  decided  that  the  goods  did  not  pass  to 
his  assignees  by  virtue  of  the  rule  as  to  order  and  disposition. 
The  ground  upon  which  that  decision  was  ultimately  come 
to,  appears  to  have  been,  that  at  the  time  of  the  act  of  bank- 
ruptcy, upon  which  the  title  of  the  assignees  depended,  the 
bankrupt  was  not  "apparent  owner"  but  "real  owner,"  so 
that  the  statute  did  not  apply  (6).  But  during  the  hear- 
ing, and  in  the  course  of  the  judgment^  observations  were 
made  by  the  learned  Judges,  which  have  a  considerable 
bearing  upon  the  question  I  am  now  considering.  It  was 
argued  that  there  could  be  no  consent  and  perrrdssion  to 
the  bankrupt  being  the  reputed  owner,  for  conseni  must 


(a)  15  M.  &  W.  216. 


(6)  Id.  223. 
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mean  consent  with  knowledge  of  all  the  drcmnstances — 
knowledge  that  the  party  consenting  was  the  real  ovmer, 
which  could  not  apply  to  a  case  where  the  transaction  was 
fraudulent  altogether  on  the  part  of  the  buyer.  Upon  which, 
Mr.  Baron  PUxtt  said  this:  "  It  is  a  penalty  upon  the  con- 
senting party.''  And  Mr.  Baron  Alderaon — "  How  can  a 
man  pemdt  who  does  not  know  that  he  has  a  right  to  re- 
fuse?'' That  has  a  considerable  bearing  on  this  casa  "  He 
supposes  he  has  parted  with  the  property  in  the  goods:  if 
he  has,  he  has  no  right  to  refuse  the  possession;  therefore, 
the  supposed  consent  is  under  circumstances,  in  which,  if 
they  were  true,  he  had  no  right  to  refuse"  (a).  Then  Porfe 
B.,  in  delivering  the  judgment  of  the  Court,  refers  to  Lord 
Bedeadale's  observations  in  Joy  v.  GampbeU(b), — observar 
tions  which  are  so  material  that  I  should  have  cited  them 
independently,  if  it  had  not  been  more  convenient  to  read 
them  from  this  citation.  He  says,  ''The  meaning  of  the 
statute  is  well  explained  by  Lord  Redesdale  in  /oj/v. 
Ca/mpbell,  in  construing  the  analogous  Irish  Act  His  Lord- 
ship says,  that  '  it  refers  to  chattels  when  the  possession, 
order,  and  disposition,  is  in  a  person  who  is  not  the  owner, 
to  whom  they  do  not  properly  belong,  who  ought  not  to 
have  them,  but  whom  the  owner  permits,  unconsdeTitiou^ 
ly'"(c)  (the  word  is  printed  in  italics  in  the  report)  **  'as the 
Act  supposes,  to  have  such  order  and  disposition.'  '  The  object 
was  to  prevent  deceit  by  a  trader  from  the  visible  possession 
of  property  to  which  he  was  not  entitled;  but  in  the  con- 
struction of  the  Act,  the  nature  of  his  possession  has  always 
been  considered,  and  the  words  have  been  construed  to  mean 
— ^possession  of  the  goods  of  another  with  the  consent  of  the 
true  owner.'" 


Here,  if  laches  could  have  been  predicated  of  the  conduct 
of  the  assignee  in  insolvency,  I  should  have  followed  Bart- 

(a)  16  M.  &  W.  217.    (b)  1  Sch.  k  Lef.  336.    (c)  16  M.  &  W.  222. 
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lett  V.  Barttettj  and  the  current  of  authorities  which  have 
decided  that  laches  are  equivalent  to  "  consent '^  within  the 
meaning  of  the  Act. 

I  observe  that  Lord  Justice  Ttrmer,  in  his  judgment  in 
BourUett  v.  Ba/iUett,  refers  to  that  part  of  hovd  Hardmicke'a 
judgment  in  West  v.  Skip{a),  where  he  says,  "There  has 
been  no  case  upon  tUS  Act^  or  ever  will  be,  wherein  a  Court 
of  law  or  equity  will  do  so  severe  a  thing  as  to  subject  the 
property  of  one  to  the  debts  of  another,  without  proof  of  the 
consent  of  the  real  owner  to  leave  them  in  the  power  of  the 
bankrupt  (possession  only  not  being  sufficient),  or  a  laches 
in  letting  them  remain  there,  so  as  to  gain  him  a  false 
credit"  And  then  Lord  Justice Turrier  adds,  "There,  it 
will  be  seen  that  Lord  Hardwicke  referred  particularly  to 
lachea" 
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I  could  have  no  doubt  that  laches  on  the  part  of  the  in- 
solvent assignee  would  have  amounted  to  **  consent  within 
the  meaning  of  the  Act  And  this  applies  to  Troughton  v. 
OiUey{b),  and  all  that  class  of  caj5e&  In  Troughton  v. 
OiUey,  the  bankrupt  went  on  trading  for  four  years  after 
his  bankruptcy,  without  interruption  from  the  assignees ;  and 
there  it  was  held,  that  they  must  be  postponed  to  the  sub- 
sequent creditors,  it  being  their  duty  to  look  after  their 
debtor  and  see  what  he  was  doing,  and  what  debts  they 
were  allowing  him  to  incur. 

Here,  if  it  could  be  said  that  there  was  any  duty  incum- 
bent on  the  assignee  in  insolvency,  which  he  failed  to 
discharge,  I  should  have  held  that  his  failure  to  discharge 
it  amounted  to  consent  But  the  insolvent  has  chosen  to  ex- 
clude from  his  schedule  the  circumstanceof  his  being  entitled 
to  this  reversionary  interest^ — ^has  effectually  ccmcealed  that 


(a)  1  Yea.  sen.  243. 
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circumstance,  and  I  cannot  conceive  of  any  means  by  which 
his  assignee  in  insolvency  could  possibly  have  discovered  it 
He  neither  knew,  nor  had  he  any  means  of  knowing,  of  itg 
existence.  And  it  is  impossible  to  charge  him  either  with 
consent  or  lachea 


The  result  is,  that  the  order  I  made  on  the  former  hearing 
will  stand,  though  upon  different  grounds  from  those  upon 
which  I  decided  the  casa 


Junesthd!     In  the  MATTER  OF  THE  TEUSTEE  RELIEF  ACT; 
m. 

AND 

In  the  Matter  of  THE  TRUSTS  OF  THE  WILL 
OF  JAMES  ARMSTRONG,  Deceased. 

Sfoch^Bever-     ±  HERE  were  two  petitions  in  this  case,  on  the  part  of  two 

tere^—Auignr  different  classes  of  persons  claiming  to  be  interested  in  a 
wient'-Boniu. 


fimd  of  South  Sea  Stock,  which  was  settled  by  the  will  of 
James  Armstrong;  and  the  question  was,  whether  bonuses 
which  had  accrued  upon  the  South  Sea  Stock,  had  passed 
by  assignments  which  had  been  made  of  certain  shares  and 
portions  of  the  stock  imder  the  following  circumstances:— 

Jamsa  Armstrong,  by  his  will,  bequeathed  12002.  South 
Sea  Stock,  upon  trust  for  Dorothy  Jane  NvM,  for  life,  and 
after  her  decease  for  her  children.  She  had  only  one  child, 
whose  name  was  James  Armstrong  If  utt,  and  he  therefore 
became  entitled  to  this  stock,  subject  to  his  mother  s  life  in- 
terest; and  during  her  life  he  made  several  assignments  of 


An  assign- 
ment of 
20002.  South 
Sea  Stock, 
part  of  a  sum 
of  12,2002. 
like  stock,  to 
which  the  as- 
signor was 
entitled  in  re- 
Tersion  upon 
the  death  of 
his  mother, 
and  all  his 
right,  title, 
and  interest 
therein : 
-  ffdd,  to 

^uMB  which  portions  of  it 

accrued  during 

his  mother^s  Ufe  subsequently  to  the  assignment. 

Plunkeit  ▼.  Man^M»  2  J.  &  Liat.  544,  not  foUowed. 
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The  first  was  by  an  inctenture  dated  the  9th  of  March, 
3838,  and  made  between  JaToea  Armstrong  Nutt  of  the 
one  part,  and  the  Petitioners,  Smedley  and  others,  of  the 
other  part;  and  thereby,  for  a  money  consideration,  Nutt 
sold  and  assigned  to  Smedley  and  the  other  parties  to  the 
deed,  all  that  sum  of  20002.  South  Sea  Stock,  and  the  divi- 
dends thereof,  from  the  decease  of  Dorothy  Jane  IfvM, 
part  of  the  said  sum  of  12,2002.  like  stock,  then  standing 
in  the  names  of  WUliam  Jermvnga,  Richard  WUUam  Jen- 
nvngs,  Oeorge  Barn^  TroUope,  and  Dorothy  Jane  Nutt, 
upon  the  aforesaid  trusts,  together  with  all  his  right,  title, 
and  interest  in  the  said  stock  and  dividends  thereof 
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He  made  similar  assignments  of  other  sums,  and  then,  in 
1844,  he  assigned  the  remainder  of  the  stock  to  purchasers  of 
other  parts,  upon  trust  to  apply  the  same,  so  far  as  the  same 
would  extend,  in  the  payment  and  satisfaction  of  the  legacy 
duty  (if  any  were  payable) ;  and  also  in  the  payment  and 
satisEeu^tion  of  all  the  costs,  charges,  and  expenses  which 
might  otherwise  be  chargeable,  or  charged  upon,  or  payable 
out  of  the  parts  or  shares  of  and  in  the  said  sum  of  12,2002., 
South  Sea  Stock,  before  purchased  by  them,  or  of  any  such 
parts  or  shares,  and  to  pay  the  residue,  if  any,  to  himself 

On  the  7th  day  of  July,  1845,  the  sum  of  7322.  stock  was 
added  by  the  South  Sea  Company,  as  a  bonus  on  the  said 
sum  of  12,2002.  stock,  making  together  the  sum  of  12,9322. 
stock. 


By  the  South  Sea  Company's  Winding-up  Act,  1854, 
the  court  of  directors  of  the  company  were  directed  to  sell 
and  convert  into  money  all  the  property  of  the  company, 
and  divide  the  surplus,  after  payment  of  debts  and  compen- 
sation, among  the  proprietors  of  the  capital  stock  of  the  com- 
pany, rateably,  according  to  their  shares;  and  on  the  2nd 
day  of  October,  1855,  the  trustees  received  from  the  South 
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Sea  Company  the  sum  of  14,8701^  169.,  in  part  payment  of 
that  proportion  of  the  amount  of  assets  of  the  said  company 
to  which  they  were  entitled  in  respect  of  the  said  sum  of 
12,9322i  South  Sea  Stock,  and  they  inyested  the  residue  d 
such  money*  after  deducting  the  neoessaiy  expenses  and 
commission,  in  the  purchase  in  their  names  of  a  sum  of 
16,7632.  ]  Is.  6d,  32.  per  Cent  Consolidated  Bank  Annuities, 
upon  the  trusts  by  the  said  will  declared  for  the  benefit  of 
the  said  Dorothy  Jcme  Nv4t  and  her  issue,  as  aforesaid. 


In  the  month  of  March,  1856,  a  further  sum  of  644L  12& 
was  received  by  the  trustees  from  the  company,  in  further 
payment  of  the  proportion  of  the  assets  to  which  they  were 
entitled,  and  they  inyested  the  residue  thereof,  after  deduct- 
ing the  commission  and  other  necessary  charges,  in  the  pu^ 
chase  iu  their  names  of  7022. 14«,  3d,,  SI.  per  Cent  Con- 
solidated Bank  Aimuities,  the  total  amount  then  standing 
in  their  names  as  such  trustees  having  thereby  become 
17,4662.  58.  9d  Bank  Annuities. 

The  said  Dordhy  Jaaie  NvM  died  on  the  ISth  of  Sep- 
tember, 1856,  without  having  ever  had  any  child  except 
James  ArmetroTig  NvM.  The  surviving  trustee  transferred 
and  paid  into  court,  under  the  Trustee  Belief  Act^  in  trust 
in  these  matters,  the  said  17,4662.  6s.  9d.  Bank  Annuities, 
and  the  sum  of  1932.  Is.  8d  cash,  being  dividends  theieof 


Argvmeni.  Mr.  Oiffo/rd,  Mr.  0.  L.  Russell,  Mr.  Gary,  Mr.  SovJihgoU, 
Mr.  BedAJoell,  Mr.  HoffmaTi,  and  Mr.  Drewry  appeared  for 
the  several  psui^ies ;  and  considerable  discussion  took  place 
upon  the  decision  in  Plwnkett  v.  Mansfield  (a),  which,  if 
applicable  to  this  case,  seemed  to  determine  that  the 
bonuses  did  not  pass  by  the  assignments  to  the  Petitionei^ 

(a)  2  J.  &  L.  344. 
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Wright  v.  Wright  (a),  and  Lucas  v.  Bond  (b)  were  also  cited.        1857. 

The  arguments  are  fully  noticed  in  the  judgment  j^  ^ 

Armbtbono*s 
Trusts. 


Yice-Chancellob  Sm  W.  Page  Wood: —  Junedth, 

[BKfl  Honour  stated  the  will  and  the  assignment  to       *<%^"»**^- 
SmedUyy  and  continued :]    This  was  an  assignment  of  a 
definite  sum  of  2000{.y  part  of  the  sum  of  12,2002.  stock, 
which  was  standing  in  the  names  of  the  trustees. 

Now,  what  is  the  effect  of  such  an  assignment  ?  I  appre- 
hend that  its  effect  was,  immediately  upon  notice  being 
g^ven  to  the  trustees,  to  make  those  trustees,  who  were  trus- 
tees before  for  Jamiea  Armstrong  NvM,  trustees  thence- 
forth for  the  assigns  of  this  particular  sum  of  stock,  being 
a  portion  of  the  sum  of  12,2002.  South  Sea  Stock. 

As  to  the  other  assignments,  which  were  subsequently 
made,  although  in  a  somewhat  different  form,  I  do  not 
think,  in  substance,  that  any  sound  distinction  can  be  made 
between  them  on  that  ground. 

The  only  difference  which  is  of  any  importance  to  notice, 
because  it  was  conceived  that  difference  might  obviate  the 
effect  of  the  decision  in  the  case  of  Phmkett  v.  Ma/asfidd  (c), 
to  which  I  must  presently  refer,  was  that,  at  last,  after  all 
the  other  twelfth  shares  had  been  sold,  a  portion  of  the 
twelfth  share  which  was  remaining  was  assigned  to  the 
purchasers  of  other  parts,  upon  a  special  trust  to  pay  legacy 
duly,  if  any,  and  the  costs  and  charges  which  might  be  in- 
curred in  making  good  their  security.  I  do  not  think  any- 
thing material  will  turn  upon  that,  because,  if  the  distinction 
which.is  drawn  by  Lord  St  Leona/rds  in  the  case  of  Pluvr- 
kett  V.  Mcmsfield  (c),  between  an  assignment  of  a  portion 

(a)  1  Ves.  sen.  409.         (6)  2  Keen,  136,  496.        (c)  2  J.&  L.  344. 
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^^ISST^  and  an  assignment  of  the  whole  fund  out  and  out  can  be 
In  re        maintained,  that  distinction  would  not  be  met  by  an  assign* 

TBUff»^*  ^^^  of  ^^®  last  part>  which  was  intended  merely  by  way 
Ju^metu.  ^^  security,  leaving,  therefore,  some  interest  in  the  nature  of 
an  equity  of  redemption,  subject  to  the  charge  of  the  assignor. 
In  truth,  it  seems  to  me  that  the  two  cases  are  precisely 
the  same.  I  must  deal  with  them  both  as  if  they  were 
assignments  of  certain  definite  portions  of  this  stock— 
whether  it  is  called  20002.,  part  of  the  stock  in  the  one 
case,  or  a  sixth  part  of  the  stock,  amounting  to  2000L,  in 
the  other  case — ^it  seems  to  me,  in  both  cases,  to  le  an 
assignment  of  so  much  of  a  particular  fund  or  sum.  Upon 
principle,  it  seems  to  follow,  when  a  person  is  made  a  trustee 
of  a  fund  for  another,  that,  having  become  trustee  of  that 
fimd,  he  is  trustee  also  of  all  the  benefits  to  be  derived  from 
that  fund  for  the  person  for  whom  he  so  became  trustee,  and 
that  the  cestui  que  trust  is  owner  of  the  share,  and  entitled 
to  all  the  benefits  arising  from  that  share.  No  one  would 
suppose,  prim&  facie,  that  such  an  assignment  was  a  contract 
to  transfer  the  sum  of  2000i.,  at  the  expiration  of  the 
life  interest,  because,  if  so,  then,  in  case  the  trustees  com- 
mitted a  breach  of  trust  and  wasted  the  whole  fund,  of 
course  the  assignor  would  be  compelled  still  to  make  good 
the  2000Z.,  when  the  period  arrived  for  its  being  paid  o?er. 
After  the  execution  of  a  deed  purporting  to  be  an  effectual 
assignment  of  the  fund  in  the  hands  of  the  trustees,  the 
assign  giving  them  notice  that  thenceforth  they  are  trustees 
for  him  instead  of  the  original  owner,  it  is  impossible  to 
contend,  if  the  trustees  subsequently  commit  a  breach  of 
trust,  that  there  still  remains  a  contract,  at  the  death  of  the 
tenant  for  life,  that  the  assignor  is  to  supply  the  fund  out  of 
his  own  money ;  but  if  not,  it  would  seem  that  all  the  inci- 
dents of  ownership  should  follow  for  the  benefit  of  those 
whose  property  the  assigned  share  is,  and  that  the  trustees 
holding  that  property  upon  trust  for  the  assign,  would  hold 
also  any  benefit  that  might  be  derived  from  the  character 
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'  of  the  property  for  the  same  assign.     However,  the  case  of 
Phinkett  v.  Man8fidd(a),  unquestionably,  if  correctly  re- 
ported, is  an  authority  for  a  contrary  view ;  and  I  cannot 
distinguish  it  from  this  case.     When  I  say  correctly  re- 
ported, there  is  one  circumstance  in  which  it  is  obviously 
incorrect;  because,  if  the  deed  which  is  there  stated  to  have 
been  dated  in  1834  was  really  of  that  date,  as  the  bontis 
was  declared  in  1821,  the  question  could  not  have  arisen, 
and  this  in  some  degree  throws  discredit  upon  the  whole 
report.     But,  although  my  confidence  is  thus  somewhat 
shaken  as  to  the  exact  grounds  of  the  decision,  yet  I  can 
scarcely  doubt,  that  a  decision  to  this  effect  upon  some 
grounds  was  arrived  at  by  Lord  St.  Leonards,    The  case 
was  very  singular  in  its  drcumstanoes.   A  lady  was  entitled 
to  an  interest  for  life  in  part  of  the  income  of  a  sum  of 
75001.  Irish  Bank  Stock,  with  remainder  as  to  all  the  capi- 
tal to  her  children.     Other  questions  arose  in  the  case^ 
which  have  nothing  to  do  with  the  point  I  am  now  consi- 
dering, with  regard  to  the  surplus  dividends  which  were 
not  required  for  the  mother.     But  the  efiect  was,  that  the 
fand  could  not  be  disposed  of,  or  dealt  with,  or  transferred 
to  anybody  by  the  trustees  during  the  life  of  the  mother. 
One  daughter,  being  so  entitled,  in  1813  executed  a  settle- 
ment, which  recited  that  she  would  be  entitled  to  a  fifth 
part  of  the  sum  of  75002.  Bank  Stock,  and  that  she  had 
agreed  that  when  she  should  be  entitled  to  receive  it,  such 
share  should  be  transferred  to  trustees  upon  the  trusts  of  the 
settlement,  and  in  consideration  of  the  transfer  of  other  Bank 
Stock,  to  which  the  intended  wife  was  absolutely  entitled, 
and  of  the  one-fifth,  "  being  the  entire  portion  of  Fixmcea 
M'Dermott,"  the  intended  husband  secured  to  her  a  join- 
tora    Then,  in  the  declaration  of  trust,  the  one-fifth  of 
the  said  sum  of  7500L  to  which  she  would  become  entitled 
on  the  death  of  her  mother  was  referred  to,  as  being  then 
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1857.  vested  in  the  names  of  the  trustees,  for  the  uses  men* 
fn  re  tioned  in  the  indenture  for  the  mother.  And  a  question 
^^BTSTO.^  *  arose  upon  that  portion,  whether  or  not,  a  bonus  having 
been  declared  in  1821,  a  share  of  such  bonus  belonged  to 
the  trustees  of  the  settlement ;  and  upon  that  part  of  tbe 
caae  the  Lord  Chancellor  declared  that  the  trustees  were 
entitled  to  the  bonus;  for  he  says,  "  Mrs.  Blake  made  the 
settlement  in  question,  and  by  it  settled  all  her  property  in 
possession,  and  also  assigned  her  one-fifth  of  this  particular 
sum  of  Bank  Stock,  but  said  nothing  of  any  accretion  which 
might  be  made  to  the  capital  sum.  ♦  ♦  ♦  The  ques- 
tion then  is,  what  construction  am  I  to  give  to  this  settle- 
ment ?  I  think  that  she  meant  to  settle  all  her  Bank  Stock, 
and  that  there  are  su£Scient  words  in  the  settlement  for 
that  purposa  The  capital  of  the  Bank  Stock  invested  to 
answer  the  annuity  represents  by  intention,  and  by  opera- 
tion of  law,  not  only  all  accretions  made  to  it  by  bonus,  but 
also  all  the  surplus  dividends  and  savings  arising  firom  that 
very  stock.  If  the  stock  itself  were  settled  subject  to  the 
annuity,  and  no  exception  made  out  of  it,  the  settlement 
must  have  passed  eveiything  arising  from  the  fund"  Now, 
I  have  the  satis£Eu;tion  of  finding  that  Lord  St  Leonards 
took  exactly  the  view  which  I  have  taken  of  this  tnuu- 
action — ^he  says,  that  the  stock  producing  accretions  is  eetr 
tied  subject  to  the  annuity. 

Lord  St  LeoruLvda  continued: — "I  consider,  therefore, 
that  the  settlement  of  the  one-fifth  of  the  75002.  Bank 
Stock,  being  the  fountain  from  which  everything  flowed,  in- 
cludes in  it  all  the  accretions  thereto/'  So  fiur  I  have  tiie 
satisfaction  of  fijiding  that  the  view  of  Lord  St.  Leonards 
entirely  agrees  with  that  which  seems  to  me  to  be  the  ob- 
vious effect  of  the  assignment  now  before  ma  But  it  ap- 
pears that  there  was  another  transaction  by  a  deed,  said  to 
be  dated  in  1834,  but  which  I  conceive  must  have  been 
dated  some  time  anterior  to  1821,  by  which,  after  reciting 
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that  this  Bank  Stock  was  vested  in  the  names  of  trustees, 
and  that  TJumiaa  M'DermoU  was  entitled,  after  the  death 
of  the  mother,  "  to  one-fifth  share  of  the  said  sum  of  7500!., 
and  that  he  had  contracted  with  Fra/nces  M'Kerma,  his 
mother,  for  the  absolute  sale  of  750!.,  being  one-half  of  the 
said  sum  of  15002.  Bank  Stock  as  aforesaid,  for  the  sum 
of  5002."  he  assigns  the  7502»,  or  one-half  the  sum  of 
15002.,  Bank  Stock,  and  all  his  interest  therein,  reversion'^ 
aiy  or  otherwise,  to  Frances  M'Kenna,  and  every  part 
thereoi^  to  hold  to  all  intents  and  purposes  as  he  might  en^ 
joy  the  same;  and  by  another  assignment,  he  assigned  to 
another  person  the  other  moiety  of  the  15002.  Bank  Stock. 
That  appears  to  me,  just  as  in  the  case  before  me^  to  be  an 
entire  parting  with  his  interest,  with  the  intention  of  pass* 
ing  his  equitable  interest,  vested  in  trustees  for  him,  to  the 
assigns^  for  whom  the  trustees,  immediately  upon  receiv* 
ing  notice^  would  hold  the  fund  so  assigned.  However, 
that  point  was  brought  before  the  Lord  Chancellor  on  a 
subsequent  day.  The  first  remark  I  have  to  make  upon 
the  case  is,  that  it  appears  to  have  been  brought  on  in  some 
irregular  way.  There  is  no  argument  given,  except  that  it 
is  stated : — "  Mr.  Hartley  and  Mr.  J.  OVaUaghan  for  the 
children  of  Thamaa  M'DermoUy  who  under  the  will  of 
Fr(moes  M*Kenna  were  entitled  to  one-half  of  the  one- 
fifth  assigned  to  her  by  Thomas  M'DevTnott,  and  claimed  a 
projwrtionate  share  of  the  accretions  and  accumulations," 
and  this  seems  to  have  taken  place  at  the  end  of  the  argu^ 
ment  of  the  main  casa  I  see  the  Lord  Chancellor  begins 
his  observations  thus — '^  This  question  ought  not  to  have 
come  before  me  in  the  way  that  it  has;"  indicating  that  it 
had  not  been  brought  before  him  in  a  regular  or  a  very 
satisfactory  way.  "  If  the  parties  desire  it,  they  may  file 
a  bill  to  ascertain  whether  the  purchaser  is  entitled  to  what 
she  claim&"  The  claimants,  it  seems,  declined  to  file  a  bill ; 
and  then  he  says:  **  My  opinion  is,  that  the  purchaser  is  not 

entitled  to  what  she  clairaa     The  case  is  quite  distinguish- 
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able  from  the  former  ones.  My  opinion  in  them  was 
founded  on  this,  that,  considering  the  question  of  inteotion 
with  reference  to  the  instrument,  the  intention  was  to  settle 
all  that  to  which  the  parties  were  entitled.  J  think  that 
those  cases  admit  of  no  other  sound  construction.  But 
this  is  a  case  of  a  very  different  nature,  for  here  there  is  a 
specific  contract,  not  for  the  whole,  hut  for  a  particular  por- 
tion of  the  fund,  described  as  750{.  Bank  Stock,  and  it  is  mea- 
sured, not  by  a  consideration  like  marriage,  which  of  itself  is 
sufficient  to  convey  any  amount  of  property,  but  there  is  a 
specific  price  paid  for  a  specific  article ;  and  I  must  oonsiclpr 
the  price  as  measured  by  that  which  on  the  face  of  the  id- 
strument  is  stated  to  be  assigned.  If  a  bill  were  filed,  and 
the  parties  were  to  shew  what  the  real  contract  was»  per- 
haps I  should  be  of  a  different  opinion."  This  evidently 
shews  that  the  case  did  not  come  on,  as  he  says^  in  a  very 
satis&ctory  way.  The  Lord  Chancellor  oi Ireland  was  not 
satisfied  that  he  had  the  whole  case  before  him;  and  he 
seems  to  have  had  some  notion,  from  their  refusing  to  file  a 
bill,  that  there  was  something  behind,  which  shewed  that 
they  were  endeavouring  to  get  an  advantage,  or  to  secure 
some  of  the  accretions  to  which  he  conceived  there  was  not 
evidence  enough  upon  the  face  of  the  deed  to  shew  they 
were  entitled.  Then  he  says: — "The  subsequent  general 
words  are  ambiguous,  and  may  be  used  either  way.  A 
man  who  buys  must  tell  distinctly  what  it  is  he  has  pur- 
chased; therefore,  as  the  consideration  for  this  purchase  is 
measured  by  value  and  not  by  marriage,  which  covers  any 
amount,  and  in  which  you  may  look  at  the  general  terms 
of  the  deed,  I  cannot  hold  that  the  purchaser  was  purchas- 
ing, not  only  the  7502.  Stock,  but  also  the  different  accre- 
tions which  should  be  produced  by  it'' 


The  judgment  up  to  this  point  must  have  had  a  more  im- 
mediate bearing  upon  the  surplus  dividends  which  remained 
after  the  mother  had  been  paid  her  annuity ;  and  I  see  no 
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reason  at  all  why  they  should  have  been  considered  to  have 
passed  by  the  deed,  because  all  that  the  son  assigned  was  the 
particular  fund,  and  not  the  dividends  which  had  accrued 
thereon,  unless  it  be  the  dividends  which  accrued  after  the 
assignment,  which  would  be  open  to  exactly  the  same 
observation.  Lord  St  Leonards  then  continued  :  "  There 
is  some  difficulty  as  to  the  bonus ;  for  I  should  hold,  that,  if 
a  man  sold  Bank  Stock,  and  that  afterwards  and  before  the 
transfer  a  bonus  was  given  upon  that  stock,  the  seller  could 
not  claim  it^  for  it  is  given  to  the  person  who  is  the  owner 
of  the  Bank  Stock  at  the  time :  it  follows  the  ownership.  But 
this  is  a  case  of  a  sale  of  a  particular  sum  of  stock  out  of  a 
reversionary  interest  in  Bank  Stock,  and  the  purchaser  was 
not  entitled  to  call  for  a  transfer  at  the  time  when  the 
bonus  was  declared/'  That  does  not  seem  to  me  to  meet  in 
any  way  the  observation  that  the  stock  was  his,  waiting  for 
its  transfer  until  the  life  interest  had  expired.  I  think  the 
real  test  is  this.  It  was  suggested  in  argument,  that  it  was 
like  the  case  of  a  trading  transaction,  the  trade  might  fail 
and  be  entirely  destroyed,  and  who  was  to  bear  the  loss.  I 
think  the  simplest  way  of  viewing  it  is  this :  the  whole 
question  is,  whether  the  contract  in  this  case  was  a  contract 
to  transfer  the  stock  at  Mrs.  NvM'a  death,  or  whether  it  was 
an  actual  parting  with  the  interest  In  whom  was  the 
property  after  the  assignment  ?  In  the  event  of  a  devastavit 
by  the  trustees,  can  any  one  suppose  that  the  vendor 
would  be  liable  on  this  deed  for  a  devastavit^  and  would 
be  bound,  on  the  death  of  Mra  NvM,  to  transfer  so  much 
Bank  Stock.  The  moment  it  was  assigned,  the  whole 
ownership  was  in  the  assign,  instead  of  being  in  the 
assignor ;  and  so  far  from  its  being  at  all  analogous  to  the 
case  suggested  in  argument,  of  a  contract  to  transfer  at  a 
given  date,  it  seems  to  me  to  be  exactly  the  opposite  case, 
and  an  immediate  transfer  of  all  the  interest  and  estate  for 
the  benefit  of  the  persons  to  whom  the  assignment  was 
made;    and  as  to  the  question  of  consideration,  I  cannot 
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1857.  follow  the  observations  of  Lord  St.  Leonards,  becaoie, 
In  re  whatever  be  the  article  I  buy  in  reversion,  if  I  pay  for  it 
^^^^^  ^  immediately,  it  becomes  mine,  subject  to  the  anterior  life 
J^danemi  '^^^^^^y  of  couTBO,  the  money  value  I  have  paid  muitbe 
taken  to  be  the  measure  of  the  thing  I  have  bought  I 
cannot  in  the  least  see  how  the  difference  between  a  mar- 
riage consideration  and  a  money  consideration  can  have 
any  bearing  upon  it>  unless  the  bill  had  been  to  set  aside 
the  transaction  of  a  purchase  of  a  reversicmary  interest, 
upon  which  it  would  be  very  proper  to  ascertain  whether  a 
sufficient  value  had  been  given ;  but  when  I  have  to  con- 
sider whether  a  certain  thing  is  parted  with,  it  does  not 
seem  to  me  to  assist  the  case  in  the  least  to  speculate  on 
what  was  the  amount  of  the  consideration.  I  cannot  help 
thinking  that  a  doubt  on  the  validity  of  the  prnduue 
must  have  been  floating  in  the  mind  of  the  Lord 
Chancellor,  by  the  fact  of  his  saying,  if  a  bill  were 
filed  I  should  know  the  whole  transaction.  There  must 
have  been  in  his  mind  a  notion  that  a  very  inadequate  sum 
had  been  given  for  this  Bank  Stock,  considering  its  value 
and  the  possibility  of  accretiona 

Therefore,  I  come  to  the  conclusion  on  the  whde,  that 
the  purchaser  was  only  buying  this  amount  of  money, 
whatever  it  might  be.  I  confess,  the  case  being  supported 
by  such  an  authority  as  a  decision  of  Lord  St,  Leonards, 
apppeared  to  me  to  require  great  connderation;  but  of 
course,  he  sitting  in  Ireland,  and  not  here,  I  am  not  bound 
by  it  I  am  unable,  I  say  it  of  course  with  great  deference, 
the  fault  may  be  vnth  myself,  but  I  am  entirdy  unable  to 
appreciate  the  foundation  for  the  judgment ;  and  it  seems 
to  me,  from  the  moment  this  gentleman  parted  with  his 
stock,  the  gentleman  to  whom  it  was  assigned  became 
cestui  que  trust  of  it,  and  became  entitled  to  everything 
that  was  vested  in  the  trustees,  and  therefore  entitled  to  all 
subsequent  accretions. 
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lbo7. 

In  re  SANDERSON'S  TRUST.  -^'^^^  ^^' 

William  SANDEMSON,  by  his  wUl  in  ISSe,  devised   wiU--Cof^ 
and  bequeathed  all  his  real  and  personal  estates  whatsoever  *^t*onr^ 
to  trustees^  upon  trust,  (after  payment  of  his  debts,  testa-  Gift  of' the 
mentary  and  funeral  expenses)  yearly  and  every  year  during  parf'—Trw- 
the  life  of  his  brother  John  Sanderson,  since  deceased,  to  J^7^*^^ 

pay  and  apply  the  whole  or  any  part  of  the  rents,  issues,        . 

and  profits  of  his  real  and  personal  estate  and  effects  for  bluest  of  real 
ipnd  towa/rds  his  maintenomcey  attenda/nce,  and  comfort;  MtatTto^truB- 
aod  give  him  the  use  of  his  household  goods  and  furniture;  ^l'*^! 
aod  after  his  decease  to  sell  and  dispose  of  his  said  real  and  and  eTeiy 

year  during 

personal  estate  and  effects.     And  the  testator  declared  his  the  life  of 
will   to  be,  that  the  monies  which  should  arise  from  such  i^b^^e  and* 
sale  should  be  deemed  to  be  part  of  his  personal  estate,  and  JJJ**,^]^*®'^* 
that  the  clear  yearly  rents  and  profits  of  his  said  heredita-  bis  own 

.         .       1  .  ,  .,      ,  affeirs),  to 

meats  and  premises,  m  the  meantime  and  until  the  same  pay  and  apply 

the  whole  or 
any  part  of  the 
rentfly  iflsnes,  and  profits  for  and  towards  hU  maintenance,  aUendamce,  and  comfort, 

Semble  a  tnut  which  this  Court  would  have  enforced  during  the  life  of  J.  S.,  upon  a  case 
made  that  a  sufficient  part  of  the  rents,  issues,  and  profits  was  not  applied  for  his  main- 
tenance, attendance,  and  comfort;  and  the  trustees  could  not  have  insisted  on  their  dis- 
cretionary power  as  ousting  the  jurisdiction  of  the  Court.  But  it  would  not  have  confeired 
on  J.  S.  an  absolute  right  to  have  the  whole  income  so  applied,  except  in  the  event  of  a  case 
being  made  that  the  whole  was  wanted  fur  the  specific  purposes  directed  by  the  will. 

Semltle,  also,  that  the  trust  was  in  exoneration  of  the  private  property  of  J.  S. ;  and  had 
that  projwrty  been  to  any  extent  applied  towards  his  maintenance,  attendance,  and  corn- 
forty  his  personal  representatives  would  have  been  entitled  to  have  it  recouped  to  that 
extent  out  of  the  income  of  the  trust  property. 

Bat,  it  appearing  that  no  part  of  his  private  property  had  been  so  applied,  and  that  all 
that  was  necessary  for  his  maintenance,  attendance,  and  comfort,  up  to  his  death,  had  been 
supplied  out  of  die  income  of  the  trust  property, — ffeld,  that  the  trust  for  his  benefit  was 
dischaiged,  and  that  the  surplus  income  of  the  personal  property  passed  to  the  i*esiduary 
legatees,  and  the  surplus  rents  of  the  real  estate  (there  being  no  devise  of  the  surplus 
roats  aoeming  during  the  life  of  J.  S.)  to  the  testator's  heir  at  law. 

Distinction  between  a  gift,  like  the  above,  of  '*  the  whole  or  any  part"  and  a  gift  of  an 
entire  fund,  or  the  entire  interest  of  a  fund,  for  a  particular  purpose  assigned :  in  the 
Utter,  although  the  purpose  fails,  the  Court  holds  the  donee  entitled  to  the  entire  fund  or 
inter^  (as  the  case  may  be),  treating  the  purpose  merely  as  the  motive  of  the  gifL 

Distinction  also  between  such  a  gift  and  that  in  Cape  v.  WUmot,  1  Coll.  306,  whei*e  the 
object  was  so  large  an,  under  the  cu'cumstances,  to  entitle  the  donee  to  the  whole. 


Siaiewunt, 
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1867.  should  be  sold,  or  of  so  mncli  thereof  as  should  be  rcmaioii^ 
/^  ^  unsold,  shoold  be  deemed  to  be  part  of  the  annftal  inoome 
^^t1!^''^  ^  ^^'  personal  estate,  and  should  be  subject  to  the  dupo- 
sition  thereinafter  made  concemmg  his  personal  estate 
And  as  touching  his  personal  estate  remaining  after  pay- 
ment of  his  debts,  funeral  and  testamentarjr  chaiges,  and 
legacies  thereinafter  bequeathed,  he  directed  hit  trusleet  to 
divide  his  personal  estate  into  two  portions,  and  to  pay  the 
same  as  therein  directed 

The  testator  died  in  February,  1836.  His  brother,  John 
Sanderson,  who  was  also  his  heir-at-law,  died  in  1856, 
intestate. 

The  trustees  stated,  by  their  affidavit^  that  the  raits  of 
the  real  estate  and  part  of  the  dividends  and  income  of  the 
personal  estate  were  applied,  during  the  lifetime  of  Joka 
Sanderson,  for  and  towards  his  maintenance,  attendane^ 
and  comfort;  and  that  they  were  advised  that  it  was 
doubtful  whether  the  savings  and  accumulations  of  the 
income  of  the  testator's  personal  estate,  which  were  made 
in  the  lifetime  of  his  brother  John  Samderaon,  belonged  to 
the  administrator  of  John,  or  formed  part  of  the  testator's 
residuary  personal  estate ;  under  these  circumstances,  they 
paid  the  entire  residuary  estate,  including  the  savings  and 
accumulations,  into  court 

The  parties  entitled  to  a  moiety  of  the  property  forming 
the  subject  of  the  residuary  bequest  now  presented  a 
petition  for  payment  to  them  of  a  moiety  of  the  entire  fund 
so  paid  into  Court 

It  appeared  that  the  testator's  brother,  John  Sa/nderson, 
was  not  altogether  in  a  sound  state  of  mind,  and  was  not 
competent  to  direct  his  own  aflfairs.  Also,  that,  although  he 
John  Sanderson  had  property  of  his  own,  independently  of 
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what  was  given  him  by  the  will,  all  that  was  requisite  for 
his  "  maintenaDoe,  attendance,  and  comfort "  was  provided 
by  the  trustees  out  of  the  income  now  in  question,  and  that 
no  part  of  his  own  property  had  been  applied  for  that 
purposa 


In  re 

Sandsbson's 
Tbdbt. 

SttUewunt, 


Mr.  BoU,  Q.  C,  and  Mr.  WaJceJidd,  for  the  petitioners : —     Argwmeni. 

Under  the  trusts  of  the  will,  the  testator's  brother  was 
only  entitled  to  so  much  of  the  rents  and  profits  of  the  real 
estate  and  of  the  income  of  the  personal  estate  as  was  suffi- 
cient, in  the  judgment  of  the  trustees,  for  his  ''maintenance, 
attendance,  and  comfort''  And  the  brother  being  now 
dead,  and  the  trustees  having  adequately  applied  the  rents 
and  income  for  the  purposes  specified,  the  surplus  passes  to 
the  petitioners  and  the  other  parties  entitled  as  residuary 
devisees  of  the  real  estate  and  residuary  legatees  of  the 
personal  estata 

There  is  no  gift  to  the  brother :  it  is  simply  a  power  for 
the  trustees  to  apply  "  the  whole  or  any  part," — so  much 
as  in  their  judgment  was  requisite  for  the  purposes  specified 
— -ia  other  words  a  competency — a  maintenance  for  his 
brother. 

They  cited  Browne  v.  PauU  (a)  and  Surman  v.  Sur^ 
man{b). 


The  Vice-Chanckllor — What  do  you  say  as  to  the 
savings  of  the  rents  and  profits  of  the  real  estate  which 
accrued  during  the  lifetime  of  the  brother  i 

Mr.  RoU,  Q.  C. — ^The  trustees  depose  by  their  affidavit, 
(a)  1  Sim.  N.  S.  92.  (6)  5  Madd.  123. 
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that  the  whole  of  those  rents  and  profits  were  applied  for 
the  maintenance,  attendance,  and  comfort  of  the  brotiber, 


In  re 

Trust.      80  that  it  18  only  as  to  the  personalty  that  the  ques^D 


Argument, 


arises. 

Besides,  there  is  an  express  direction  that  the  rents  and 
profits  of  the  real  estate  are  to  be  applied  in  the  same 
manner  as  the  income  of  the  personal  estate,  i  e.  are  to  be 
held  upon  the  same  trusts  as  the  personal  estate;  and 
this  includes  rents  accruing  during  the  lifetime  of  the 
brother. 

Mr.  Caime,  Q.  C,  and  Mr.  Bagsha/we,  jun.,  for  the  per- 
sonal representatives  of  the  testator's  brother,  John  San- 
derson. 

The  trust  extends  to  the  whole  yearly  proceeds,  as  well  of 
the  real  as  of  the  personal  property.  All  is  to  be  applied 
for  the  brother's  benefit^  and  his  personal  representatives 
are  entitled  to  the  whole  of  the  savings,  from  whatever 
source  derived. 


The  case  belongs  to  that  class  of  bequests  where  there 
is  a  gift  of  a  fund  for  a  particular  purpose,  which  does  not 
exhaust  the  fimd,  or  which  in  fact  is  never  carried  out; 
where  the  Court  treats  the  gift  as  absolute,  and  the  pur- 
pose as  merely  the  motive  of  the  gifL  Here,  had  the  gift 
been  of  the  whole  fimd,  no  question  could  have  arisen ;  and 
the  case  of  Thompson  v.  Thompson  (a),  and  still  more  that 
of  Cope  V.  WH/mot,  there  cited  in  a  note  (6),  shew  that 
the  addition  of  the  words  "  or  any  part "  do  not  afiect  this 
construction. 

There  is  no  gift  of  the  rents  and  profits  of  the  real  estaW, 

(a)  1  Coll.  361.  (6)  Id.  396. 
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accruing  during  the  lifetime  of  the  brother,  to  any  purpose 

other  than  for  his  maintenance,  attendance,  and  comfort ;       ^Inre 

and  that  circumstance  aflfords  an  additional  reason  for  the   Sandbb8on'8 

Trust. 


conclusion,  that  the  whole  of  such  rents  and  profits  were 
intended  to  be  applied  for  those  purposes. 

At  all  events,  it  entitles  the  personal  representative  of 
the  deceased  brother,  who  was  also  heir-at-law,  of  the 
testator,  claiming  ah  mtestato,  to  so  much  of  those  rents 
and  profits  as  was  not  applied  for  the  purposes  specified, 
upon  the  ground  that  the  testator  has  omitted  to  dispose  of 
them :  for,  upon  the  terms  of  this  will,  it  is  impossible  to 
contend  that  rents  accruing  during  the  lifetime  of  the 
brother  passed  imder  the  direction  that ''  the  dear  yearly 
rents  and  profits  of  the  said  hereditaments  and  premises 
in  the  meantime  and  until  the  same  should  be  sold,  or  of  so 
much  thereof  as  should  be  remaining  unsold,  should  be 
deemed  to  be  part  of  the  annual  income  of  the  testator's 
personal  estate ;  '*  that  passage  applying  exclusively  to  the 
rents  and  profits  accruing  after  the  brother^s  death. 

In  any  case,  therefore,  there  must  be  an  inquiry  to  ascer- 
tain the  amount  of  the  surplus  rents;  for  we  decline  to  be 
bound  by  the  affidavit  of  the  trustees,  that  they  did  not 
resort  to  the  income  of  the  personal  estate  until  the  rents 
and  profits  of  the  real  estate  were  exhausted.  They  had,  in 
fact,  no  discretion  to  adopt  such  a  course. 

They  cited,  also,  Aleaxmder  v.  M*CuUock  (a). 
Mr.  Shebbea/re  for  the  trustees. 

Mr.  RoU,  Q.  C,  in  reply,  did  not  dispute  that  the  whole 
of  the  income,  as  well  of  the  real  as  of  the  personal  property, 

(a)  1  Cox,  391. 


Argummi. 
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was  if  necessary  to  be  applied  (or  the  maintenance,  attend- 
ance, and  comfort  of  the  brother,  to  the  exoneration  of  hu 
private  property,  the  fact  being,  that  the  whole  had  been  so 
applied.  But  to  give  more  tluoi  was  necessary  would  defeat 
the  very  object  the  testator  had  in  view  in  vesting  ihie 
power  in  the  trustees. 

The  Court  reserved  judgment. 


Jul^  Qth.         Vicb-Chancellor  Sir  W.  Page  Wood,  after  stating 
Judgment.     ^^^  ^^U  as  above,  proceeded  as  follows : — 

The  question  that  arises  is,  what  is  the  interest  of  the 
testator's  brother  in  the  rents  and  profits  of  the  real  estate 
and  the  income  of  the  personal  estate  under  the  trustB  con- 
tained in  the  will  ? 


It  is  contended,  on  the  one  hand,  that  the  brother  is  only 
entitled  to  so  much  of  the  rents  and  profits  of  the  real  estate, 
and  of  the  income  of  the  personal  estate,  as  would  be,  in  the 
judgment  of  the  trustees,  suflBcient  for  his  "  maintenance, 
attendance,  and  comfort;''  and  that,  inasmuch  as  he  is  now 
dead,  and  the  trustees  have  adequately  applied  the  rente 
and  income  for  those  purposes,  the  surplus  passes  to  the 
residuary  devisees  of  the  real  estate  and  the  residuary  lega- 
tees of  the  personal  estate. 

On  the  other  hand,  it  is  asserted  that  the  bequest  most 
be  read  as,  in  effect,  a  bequest  entirely  for  the  benefit  of 
the  brother ;  that  the  brother  being,  as  it  is  admitted,  not 
altogether  in  a  sound  state  of  mind,  and  not  competent  to 
direct  his  own  affairs,  the  testator  left  his  property  in  the 
hands  of  the  trustees  to  apply  the  income  for  his  brother's 
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benefit ;  that  there  is>  in  effect,  a  trust  extending  to  the 
whole  yearly  proceeds  as  well  of  the  real  as  of  the  personal 
property  for  the  brother's  benefit;  and  that  those  who  repre- 
sent the  brother  are  now  entitled  to  the  whole  of  the  savings 
arising  from  what  was  his  estata 

In  reference  to  gifts  of  this  description,  there  are  two 
classes  of  cases  between  which  the  general  distinction  is  suf- 
ficiently clear,  although  the  precise  line  of  demarcation  is 
occasionally  somewhat  difficult  to  ascertain.  If  a  gross  sum 
be  given,  or  if  the  whole  income  of  the  property  be  given, 
and  a  special  purpose  be  assigned  for  that  gift^  this  Court 
always  regards  the  gift  as  absolute,  and  the  purpose  merely 
as  the  motive  of  the  gift^  and  therefore  holds  that  the  gift 
takes  effect  as  to  the  whole  sum  or  the  whole  income,  as 
the  case  may  ba 

Thus,  where  there  is  the  gift  of  a  sum  to  apprentice  a 
child,  or  to  buy  a  commission  for  a  son,  the  Court  gives 
effect  to  the  entire  gift;  and  whether  the  sum  can  or  cannot 
be  applied  for  the  purpose  of  buying  the  commission  or  ap- 
prenticing the  child,  the  Court  holds  that  the  child  is  en- 
titled to  the  whole  of  it 

So  again,  with  regard  to  maintenance,  as  to  which  the 
distinction  between  the  two  classes  of  cases  is  very  clearly 
put  by  Sir  William  Grant  in  Hamson  v.  Oraha/m  (a),  where 
he  says,  that  if  an  entire  fund  is  given  for  the  maintenance 
of  children  or  the  like,  they  take  the  whole  fund  absolutely, 
and  the  maintenance  is  treated  in  effect  as  simply  the 
motive  in  making  the  gift ;  while,  on  the  other  hand,  if  a 
portion  only  of  the  fund  is  given  for  maintenance,  then  they 
are  entitled  to  draw  out  so  much  only  as  may  be  necessary 
for  the  purpose  specified. 
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1857.  In  Hanson  v.  Oraha/m,  the  testator  gave  to  three  of  his 

Jn  re  grandchildren  by  name,  5002^  a  piece  of  Bank  Annuities, 
^^^Tnv^^*^  when  they  should  respectively  attain  twenty-one  or  many, 
and  he  declared  his  will  to  be,  that  the  interest  of  the  said 
several  sums  of  SOOl.,  as  often  as  the  same  should  become 
due  and  payable,  should  be  laid  out  at  the  discretion  oihk 
trustees,  in  such  manner  as  they  or  the  survivor  of  them 
should  think  proper,  for  the  benefit  of  his  said  grandchildren 
till  they  should  attain  their  respective  ages  of  twenty-one 
years  or  marry.  And  what  Sir  WiUia/m  Orant  says  in 
reference  to  that  is :  ''  It  is  contended  that  the  Flamti&" 
(meaning  the  grandchildren)  '*  are  entitled,  because  interest 
is  given,  and  that  they  come  within  an  established  rtde  of 
the  Court,  that  though  such  words  are  used  as  would  not 
have  vested  the  legacy,  yet  the  circumstance  of  giving  in- 
terest is  an  indication  of  intention,  explanatory  and  denoting 
that  the  testator  meant  the  whole  legacy  to  belong  to  the 
legatee.  On  the  other  side  it  was  contended,  that  the  interest 
is  not  so  given  as  to  bring  it  within  the  general  rule,  but 
what  is  given  is  more  like  maintenance.  It  is  true,  it  has 
been  held,  that  has  not  the  same  effect  as  giving  interest^ 
upon  this  principle,  that  nothing  more  than  a  maintenance 
can  be  called  for, — what  can  be  shown  to  be  necessary  for 
maintenance, — however  large  the  interest  may  be;  and 
therefore,  what  is  not  taken  out  of  the  fund  for  maintenance 
must  follow  the  fate  of  the  principal,  whatever  thai 
may  be.  But  by  this  will  it  is  clear  the  whole  interest  is 
given  "  (a). 

In  that  case,  therefore,  he  held  that  the  interest  was 
given,  to  be  applied  in  that  specific  and  definite  way  and  in 
no  other,  and  that  the  whole  interest  being  given  for  the 
purpose  of  maintenance,  the  property  vested,  following  in 
this,  as  it  would  seem,  a  rule  adopted  as  early  as  the 

;  (a)  6  Ves.  249. 
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case  of  Barlow  v.  (hunt  (a),  where,  there  heing  30Z.  given 
to  an  infant  to  bind  him  an  apprentice,  and  the  infant  dying 
before  he  attained  a  competent  age  to  be  placed  out  an 
apprentice,  it  was  held  that  it  ought  to  go  to  the  executor 
or  administrator  of  the  infant ;  and  the  infant  having  made 
a  will  and  named  an  executor,  it  was  held  a  good  disposition 
of  the  SOL  The  same  rule  was  afterwards  applied  by  Sir 
WHUam  Orant  in  Leake  v.  Robinaon  (b),  and  upon  the 
same  grounda 

The  case  that  seemed  to  militate  most  against  this  rule 
was  that  of  Cope  v.  WUmot,  cited  in  a  note  to  Thompson 
V.  Thompson  (c),  a  case  certainly  of  rather  a  strong  charac- 
ter, but  one  which  does  not  really  militate,  as  it  appears  to 
me,  against  the  rule  to  which  I  have  adverted.  There,  the 
testator.  Sir  John  Cope,  devised  to  trustees  (whom  he  also 
appointed  his  executors),  and  their  heirs,  all  his  freehold 
estates,  to  the  use  ot  the  Plaintiff  for  life,  with  remainders 
for  the  benefit  of  the  issue  of  the  Plaintiff  in  strict  settle- 
ment And  he  directed  that  his  trustees,  or  the  survivors 
or  survivor  of  them,  their  or  his  executors,  should  and  might, 
out  of  the  rents  and  profits  of  the  lands  thereinafter  directed 
to  be  purchased  with  the  residue  of  his  personal  estate,  or 
out  of  the  residue  of  his  personal  estate  in  case  the  same 
should  not  be  laid  out  in  the  purchase  of  lands,  raise,  ad- 
vance, and  pay  "  any  sums  of  money  they  should  think  pro- 
per and  convenient,  not  exceeding,  in  the  whole,  the  sum 
of  30002.  for  the  advancement  of  the  Plaintiff  in  any  busi- 
ness, art^  or  profession,  or  in  any  civil  or  military  appoint- 
ment" The  will  then  contained  a  direction  for  the  invest- 
menty  as  soon  as  conveniently  might  be,  of  the  residue  of 
the  testator's  personal  property  in  the  purchase  of  lands,  to 
be  settled  to  the  like  uses  as  the  first-mentioned  real  estatea 
After  the  testator's  death,  the  trustees  laid  out  the  sum  of 

(a)  1  Vem.  255.  (6)  2  Mer.  363.  (c)  1  Coll.  3|9irf' 
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1000{.,  part  of  the  testator's  personal  estate,  in  purchaBing 
for  the  Plaintiff,  who  was  then  an  infant^  a  oommission  in 
the  army,  and  they  also  expended  the  further  sum  of 
932.  28.  6(2.  in  purchasing  for  him  a  horse,  and  arms  and 
accoutrements,  but  they  declined  to  advance  any  further 
part  of  the  3000!.  After  he  had  attained  his  majority,  the 
Plaintiff  filed  his  bill  against  the  tnistees,  claiming  payment 
of  the  residue  of  the  3000Z.  The  Defendants,  by  their 
answer,  admitted  assets  sufficient  to  pay  the  residue  of  the 
3000Z.,  and  also  admitted  that  they  had,  on  certain  grounds 
stated  in  their  answer,  declined  to  do  so ;  and  submitted 
whether  they  were  bound  to  do  so.  The  Court  declared  that 
the  Plaintiff  was  entitled  to  the  further  sum  of  1 906i.  17«.  6(1. 
residue  of  the  testator's  personal  estate,  for  his  own  use  and 
benefit;  and  directions  were  given  for  payment  of  that  sum 
to  the  Plaintiff 


That  decision  seems,  after  all,  to  have  proceeded  upon 
the  same  ground.  The  purpose  there  was  large.  The  gift 
was  ''for  the  advancement  of  the  Plaintiff  in  any  business, 
art,  or  profession,  or  any  civil  or  military  appointment" 
The  Court  seems,  it  is  true,  to  have  acted  very  strongly 
with  reference  to  the  discretion  vested  in  the  trustees;  vet 
the  decision  was  not  inconsistent  with  what  I  conceive  to  be 
the  rule,  namely,  that  when  an  indefinite  amount  is  given 
to  any  person  he  has  a  right  to  draw,  out  of  the  fund  appro- 
priated indefinitely  for  a  particular  purpose,  as  much  as 
may  be  necessary  for  the  given  purpose.  The  Haintiff 
having  come  of  age,  it  was  not  inconsistent  for  the  Court  to 
say,  in  reference  to  that  laige  and  indefinite  right  on  his 
par  to  advancement,  that  he  was  entitled  to  draw  out  the 
whole  of  the  fimd  for  the  purpose  of  advancing  himsdf  in 
life, — the  purpose  being  so  large  there  was  sufficient  to  ex- 
haust the  whole  amount.  That  must  have  been  the  principle 
upon  which  Cope  v.  WUmot  was  decided :  otherwise  it  would 
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be  difficult  to  reconcile  the  decision  with  fiome  other  cases. 
But  there  the  purpose  was  sufficiently  large.  And  it  appears 
to  me,  that^  had  the  Plaintiff  died  under  age,  it  would  have 
been  impossible  under  that  will  to  contend,  that  when  the 
commission  in  the  army  had  been  bought^  and  no  other 
purpose  pointed  out,  his  personal  representatives  would 
have  been  entitled  to  apply  to  the  Court  to  have  the  balance 
paid  over  to  them  as  representing  his  interest 

In  the  present  case,  the  trust  is  plainly  very  different  It 
is  a  trust  to  apply  "  the  whole  or  any  pcurt "  for  the  pur- 
poses specified,  namely,  for  the  maintenance,  attendance, 
and  comfort  of  the  testator's  brother.  And  with  regard  to 
the  absence  of  any  words  indicating  that  this  application 
is  to  be  at  the  discretion  of  the  trustees,  I  apprehend,  that 
in  one  sense,  there  is  no  discretion  in  the  trustees.  The 
trustees  have  not  the  discretion  of  saying  "  we  will  with- 
hold any  part  of  this  income  merely  upon  our  representa- 
tion of  what  we  think  discreet"  If  a  bill  had  been  filed 
on  behalf  of  this  gentleman,  during  his  lifetime,  to  have 
a  sufficiejit  part  of  the  income  drawn  out  for  the  puiposes 
of  his  maintenance,  attendance,  and  comfort^  it  would  not 
have  been  competent  to  the  trustees  to  say,  "  we  in  our 
judgment  &i^d  in  the  exercise  of  our  discretion,  do  not 
think  that  this  is  requisite,  and  the  matter  is  one  for  t)ur 
discretion  and  not  for  the  judgment  of  the  Court.''  The 
testator  might  have  given  them  such  a  discretion,  regard 
being  had  to  the  circumstance  that  his  brother  had  other 
property;  but  that  is  not  the  trust  he  has  created.  The 
trust  he  has  created  is  an  absolute  trust  for  his  brother  to 
have  every  thing  necessary  for  his  maintenance,  attendance, 
and  comfort  And  looking  to  that  veiy  large  word  "  com- 
fort'' it  appears  to  me,  that,  if  a  bill  had  been  filed  on  his 
behalf  to  have  the  whole  fund  applied  according  to  this  trust, 
it  is  extremely  probable  the  Court  would  have  directed  it 
to  be  so  applied.     At  the  same  timo,  I  do  not  think  it  con- 
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1867.  fere  on  him  an  abeolute  right  to  have  the  whole  income 
In  re  applied,  except  in  the  event  of  a  case  being  made,  that  the 
^iSiuOT?"'  whole  was  wanted  for  the  specific  purposes  directed  by  the 
will  It  is  not  the  whole  income  that  is  given.  It  la 
"  the  whole  or  any  part;"'  and  the  Court  would  read  that  in 
the  same  way  as  "  the  whole  or  a  competent  part^"— the 
form  in  which  many  of  these  trusts  run,  where  the  object 
is  the  maintenance,  education,  and  advancement  of  chil- 
dren, or  the  like. 

I  do  not  think,  therefore,  that  the  present  case  is  within 
the  class  of  cases  where  an  entire  fund  is  given  and  a  pur- 
pose is  assigned  as  the  motive  of  the  gift;  neither  do  I 
think  that  Cope  v.  WUrrujt  is  to  be  considered  as  a  case 
which  ought  to  govern  this,  so  as  to  lead  me  to  hold,  that  the 
whole  income  of  the  property  is  given  out  and  out  for  the 
benefit  of  the  testator's  brother,  or  any  more  of  that  income 
than  is  necessary  for  the  particular  purposes  specified  in 
the^ft 

I  inquired,  during  the  argument,  whether  the  brother 
had  been  maintained  in  any  way  out  of  his  own  property, 
and  for  this  reason : — I  think  he  had  a  dear  right  to  have 
this  fund  applied  for  all  purposes  requisite  for  his  mainteor 
ance,  attendance,  and  comfort  I^  therefore,  he  had  been 
left  to  his  own' funds  for  his  maintenance,  attendance,  and 
comfort,  I  apprehend  there  would  have  been  a  clear  right 
on  the  part  of  his  personal  representatives  to  have  that 
fund  recouped.  Part  of  the  personal  estate  of  the  inte»- 
tate,  whom  they  represent^  having  been  applied  for  his  main- 
tenance, attendance,  and  comfort^  when  another  fund  ouj^t 
properly  to  have  been  applied  for  that  purpose,  they  would 
have  had  a  right  to  say,  recoup  the  fund  that  has  been  so 
improperly  applied  out  of  the  fund  which  was  given  for 
that  specific  purpose.  However,  I  am  told  that  this  was 
not  the  case.    The  brother  being  now  dead,  I  must  as- 
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smnej  as  there  is  nothing  to  induce  me  to  suppose  the  con- 
trary, that  all  that  was  requisite  for  his  maintenance,  at-      ^^77 
tendance,  and  comfort^  was  provided  for  him  out  of  the    Sanderson's 

.  TUUST. 

mcome  now  in  question,  no  part  of  his  own  property  being         — ». 
applied  for  that  purpose.    Consequently,  that  there  has  been        "«fl^^"  • 
no  breach  of  trust  or  default,  of  which  his  personal  repre- 
sentatives can  complain.     As  regards  that  question,  there- 
fore, the  case  is  reasonably  clear. 

The  question  that  remains  is,  as  to  the  disposition  of  the 
savings  of  the  rents  and  profits  of  the  real  estate  which  ac- 
crued due  during  the  lifetime  of  the  testator's  brother.  As 
regards  the  savings  of  the  income  of  the  persona^  estate, 
there  is  no  difficulty.  The  will  contains  an  express  trust 
for  conversion ;  and  then,  as  touching  his  personal  estate  re- 
maining after  payment  of  his  debts,  funeral  and  testamen- 
tary charges  and  legacies,  the  testator  directs  his  trustees 
to  divide  it  into  two  portions,  and  to  pay  them  in  the  par- 
ticular maimer  he  has  specified.  Therefore,  as  Sir  WUliaTa 
Orant  says  in  Hanson  v.  Oraham,  the  savings  of  the  in- 
come of  the  personal  estate — so  much  of  the  income  of  the 
personal  estate  as  was  not  applied  for  the  maintenance,  at- 
tendance, and  comfort  of  his  brother — "  must  follow  the 
fate  of  the  principal " — ^must  go  as  the  capital  is  directed 
to  go.  But  as  regards  the  savings  of  the  rents  and  profits 
of  the  real  estate,  it  appears  to  me  that  there  is  not  suffi- 
cient in  this  will  to  take  them  from  the  testator's  heir-at- 
law.  And  this  perhaps  was  the  the  strongest  argimient  in 
favour  of  the  construction  contended  for  by  Mr.  Caima, 
It  was  argued,  that  the  absence  of  any  gift  of  the  rents 
and  profits  during  the  lifetime  of  the  testator's  brother  to 
aoy  purpose  other  than  those  specified,  namely,  his  main- 
tenance, attendance,  and  comfort,  aiSbrded  an  additional 
reason  for  concluding  that  the  whole  fund  was  intended  to 
be  applied  for  those  specific  purposes.  But  it  does  not 
seem  to  me  that  I  can  so  far  disregard  the  words  "  or  any 
L  L  2 
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1857.        part  thereof''  as  to  hold,  that  this  is  a  gift  of  the  whole 

j^re^      fund;  or  that  the  circumstance  of  the  testator  hating for- 

Sandereon's    gotten  to  make  provision  for  the  surplus  rents  is  suffident 
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to  justify  me  in  striking  out  of  the  will  the  words  ''or  any 
part  thereof/^  and  giving  a  different  construction  finom  that 
which,  but  for  this  foigetfulness  on  the  part  of  the  testator, 
would  be  the  proper  and  necessary  construction  of  theae 
worda 

It  appears  to  me,  that  the  testator  has  forgotten  to  deal 
with  the  surplus  rents  accruing  during  the  lifetime  of  his 
brother.  He  has  directed  his  trustees,  after  his  brother's 
death,  to  sell  and  dispose  of  his  real  estate,  and  his  will  ifli 
that  the  moneys  arising  from  such  sale  shall  be  deemed  to 
be  part  of  his  personal  estate;  and  that  the  clear  yearly 
rents  and  profits  of  the  hereditaments  and  premises  in  the 
meantime,  and  until  the  same  shall  be  sold,  or  of  so  much 
thereof  as  shall  remain  unsold,  shall  be  deemed  to  be  part 
of  the  annual  income  of  his  personal  estate,  and  shall  be 
subject  to  the  disposition  thereinafter  made  concerning 
his  personal  estate.  But  it  would  be  an  exceedingly 
forced  construction  of  this  passage  to  say,  as  it  was  argued 
on  behalf  of  the  petitioners,  that  I  ought  to  hold,  that  the 
rents  and  profits  to  which  the  testator  is  there  referring  in- 
clude the  rents  and  profits  from  the  time  of  his  own  death, 
and  during  the  continuance  of  the  trust  for  the  mainten- 
ance, attendance,  and  comfort  of  his  brother,  so  as  to  sweep 
away  those  surplus  rents  and  profits  into  the  personal  es- 
tate, and  pass  them  over,  together  with  the  personal  estate 
itself,  to  the  residuary  legateea  IJp  to  the  period  of  his 
brother's  death — that  is  to  say,  up  to  the  period  when  the 
sale  is  first  directed — the^stator  has  declared  an  express 
trust  of  a  totally  different  character  in  referrence  to  the 
rents  in  question.  Up  to  that  period,  he  has  appropriated 
those  rents  to  the  specific  purpose  of  the  maintenance,  at- 
tendance, and  comfort  of  his  brother — ^a  purpose  which 
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might  exhaust  the  whole;  and  to  saj,  that  the  rents  and  1857. 
profits  which  he  has  already  devoted  to  a  specific  purpose  /«  re 
shall  now  go  to  another  purpose,  namely,  the  purpose  to  ®^^^^^* 
which  he  has  devoted  his  personal  estate,  would  be  incon- 
sistent with  the  whole  scope  of  his  will;  and  although  it 
was  suggested  as  a  possible  construction^  that  the  direction 
is  equivalent  to  saying  that  the  rents  in  question  are  to  go 
'*  upon  the  trusts  of  my  personal  estate,"  that  would  but 
carry  it  back  again.  "  The  income  of  the  personal  estate 
being  devoted  to  the  maintenance,  attendance,  and  comfort 
of  my  brother,  apply  the  rents  and  profits  upon  the  same 
trust,''  that  trust  being,  in  effect,  the  same  to  which  the 
testator  had  already  devoted  such  rents  and  profits.  I 
think  that  would  be  a  forced  construction,  which  not  even 
the  consequence  of  an  intestacy  would  justify  me  in  adopt- 
ing as  a  proper  construction  for  these  worda 

There  must  be  an  inquiry  what  the  income  of  the  testa- 
tor's personal  estate  was  that  accrued  due  during  the  life  of 
his  brother,  and  what  the  rents  and  profits  were  that  ac- 
crued during  the  same  period;  and  a  declaration,  that  the 
surplus  funds  which  remain  after  deducting  all  the  sums 
expended  by  the  trustees  in  the  maintenance,  attendance, 
and  comfort  of  the  brother,  ought  to  be  divided  in  the  ratio 
which  the  whole  rents  and  profits  bear  to  the  whole  income 
of  the  personal  estate,  and  that  so  much  as  represents  the 
surplus  of  the  rents  and  profits  on  such  apportionment  be- 
longs to  the  personal  representatives  of  the  deceased  bro- 
ther, and  that  the  other  part  belongs  to  the  residuary 


5J2 


CASES  IN  CHANCERY. 


1867. 


Jvly  27th. 

WiU^Con- 
Mtructiof^Ah- 
Molute  Devise 
and  Bequeei — 
CHft  over  in 
event  of  InteB- 
iaey— Repug- 
nancy—Plead- 
ing— Mitjoinr 
der — Practice 
Further  Conr 
iideration — 
Ditmimng 
jBUl. 

Where  there 
IB  an  absolute 
devise  or 
bequest  of 
real  or  per- 
sonal property, 
followed  by  a 
gift  over  in 
the  event  of 
the  donee 
dying  intes- 
tate, the  gift 
over  is  repug- 
nant and  void. 

BUI  dis- 
missed  for 
misjoinder, 
and  because 
though  one 
Plaintiff  had 
an  interest  to 
maintain  the 
suit  the  other 
had  not,  and 
the  interest  of 
the  former  was 
not  that  claim- 
ed by  the  bUI. 

After  a  de- 
cree merely 
directing 
accounts 
and  inquiries, 
a  bill  may  be 
dismissed  on 
further  consi- 
deration. 


BARTON  V,  BARTON. 

Barton,  the  testator,  by  his  will  in  1849,  gave  and 
bequeathed  to  his  sons  Joseph  and  Hiomaa,  and  his 
daughter  Mary,  all  his  freehold  estate,  leajsehold,  and  all 
other  property,  of  whatsoever  nature,  share  and  share 
alike.  And  he  declared  his  will  to  be,  that,  as  to  the  one- 
third  share  left  to  his  daughter,  she  should  receive  the 
interest  only  during  her  natural  life,  and  that  after  her 
death  her  share  should  be  divided  amongst  her  children 
when  they  attained  the  age  of  twenty-one  years ;  but  in  case 
she  should  have  no  child  or  children,  or  they  should  die 
irnder  twenty-one  years  of  age,  then  his  will  wns,  that  the  said 
third  share  should  be  divided  between  his  two  sons,  Joseph 
and  Thomaa;  but,  in  case  his  sons  should  either  or  both 
die  intestate,  that  his  or  their  share  or  shares  should  be 
divided  between  their  children  respectively,  share  and  share 
alike;  and  the  testator  appointed  his  said  sons  and  one 
Gibson  executors  of  his  vrilL 

The  testator  died  in  1 849.  His  daughter  Mary  died 
in  1851,  leaving  an  only  child,  who  died  an  infant  His 
son  Thomas  died  in  1852,  intestate 

The  bill  was  filed  on  behalf  of  the  infant  children  of 
Thomas,  a  son  and  daughter,  against  his  widow,  who  was 
also  his  personal  representative,  and  against  Oibaon  and 
Joseph  BaHon.  It  averred^  that  the  P]ainti&,  as  the  only 
children  of  Thomas,  became  entitled  upon  his  decease 
intestate  to  his  share  of  the  real  and  personal  estates  of  the 
testator,  including  the  moiety  of  the  original  share  of  Mary t 
which  had  accrued  to  the  Defendant  Joseph  and  to  2%(WMW 
Under  the  limitations  in  the  will ;  and  prayed  that  accounts 
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might  be  taken  against  all  the  ezecuton  aooordingly,  and 
also  an  account  of  the  rents  received  by  the  Defendant 
Joseph;  that  the  Defendant  Joseph  might  be  charged  with 
an  occnpation  rent ;  and  that  the  Plaintiffs'  shares  in  the 
personal  estate  and  the  rents  and  profits  of  their  shares  of 
the  real  estate  might  be  secured  or  applied  for  their  benefit ; 
and  for  a  receiver. 

By  the  decree  made  on  the  hearing  of  the  cause,  accounts 
and  inquiries  were  directed,  pursuant  to  the  prayer  of  the 
hill,  the  questions  which  were  now  raised  upon  the  con- 
struction of  the  will  having  been  allowed  to  pass  un- 
noticed. 

The  cause  now  came  on  for  further  consideration. 
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Mr.  Renshaw  for  the  Plaintiffii ; 

Mr.  Boyle  for  the  widow  and  personal  representative  of 
Thomas  Barton; 

Mr.  C.  HdU,  for  the  Defendants,  Joseph  Barton  and 
Oihson: — 

Submitted,  that^  whether  the  gift  over,  in  the  event  of 
either  of  the  testator's  sons  dying  intestate,  was  to  be  read 
AS  applying  to  the  original  or  to  the  accrued  share  of  such 
son,  or  to  both,  it  was  repugnant  and  void— citing  Holmes 
V.  Godson  (a),  in  which  it  was  held  by  the  Lords  Justices, 
after  a  very  full  discussion  of  all  the  authorities,  that  where 
real  and  personal  estate  is  devised  absolutely,  and  there  is 
a  gift  over  in  the  event  of  the  devisee  dying  intestate,  the 
gift  over  is  repugnant  and  void,  and  the  devisee  takes 
absolutely. 

(a)  2Jur.N.  8.383. 


AfffwmeiU, 
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Arffument. 


The  bill,  therefore,  was  a  mistake  throtighoui  The 
Plainti£b  were  not  entitled  to  the  interests  claimed  by  their 
bill;  and,  having  regard  to  their  real  interests  under  the 
will,  there  was  a  misjoinder,  the  interest  of  the  Plaintiff,  the 
infant  son  and  heir-at-law  of  Thomas,  being  adverse,  as  le- 
garded  his  real  estate,  to  the  claim  of  his  sister  and  co- 
Flaintifid  If  the  former  had  an  interest  to  maintam  Uie  suit, 
the  latter  had  none  ;  and  the  interest  of  the  former  was  not 
that  claimed  by  his  bilL  Having  regard  to  the  frame  of  the 
bill,  the  Court  could  make  no  Airther  order  in  the  causa 

Mr.  Benahaw,  in  reply,  sought  to  distinguish  the  case 
from  that  of  Hol/mea  v.  Oodson;  and  cited  Borton  v. 
Borton(a),  and  Tindal,  C.  J.,  in  Doe  denL  StevcTison  v. 
Olover  (b),  to  shew  that  a  gift  over  like  the  present  was  not 
repugnant  or  void.  At  any  rate,  if  the  gift  over  were 
read  as  applying  to  the  share  accruing  to  Thomas  in  the 
event  of  Mary's  death  and  the  decease  under  twenty-one 
of  her  only  child,  there  would  be  no  such  repugnancy,  and 
Holmes  v.  Oodson  could  not  apply.  There  the  original 
gift  was  clearly  vested ;  here  it  was  as  clearly  contingent 

But  even  if  the  Court  should  hold  the  gift  over  to  be 
void,  still  the  PlaintiflF,  the  infant  son  of  Thomas,  was 
entitled,  as  heir-at-law,  to  the  rents  of  his  father's  share, 
whatever  that  might  be;  and  as  regarded  misjoinder,  it  was 
too  late  to  take  that  objection  after  a  decree  made  in  the 
cause. 


Judgment.      ViCB-ChANCELLOB  SiK  W.  PAGE  WoOD  : — 

It  is  unfortunate  that  a  decree  was  allowed  to  be  made 
in  this  cause,  without  discussion,  in  the  face  of  an  authority 
which  shews^  that^  as  to  personal  estate  at  leasts  a  gift  over 


(a)   16  Sim.  552. 


{b)  X  C.  R  448. 
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in  the  event  of  the  legatee  dying  intestate,  is  repugnant  and 
void.  It  has  been  since  decided  in  the  case  of  Holmes 
y.  Oodsorv^  determined  by  the  Lords  Justices  in  March, 
1856,  that  a  like  construction  is  to  be  put  upon  a  similar 
devise  of  real  estate;  and  that,  whether  the  subject  of  the 
gift  be  real  or  personal  property,  a  gift  over  in  the  event  of 
the  decease  and  intestacy  of  the  party  to  whom  an  absolute 
interest  is  given  by  the  will,  is  repugnant  and  void.  But, 
as  fi&r  as  regards  personal  property,  the  point  had  been 
determined  so  long  ago  as  Lightbume  v.  GiU  (a),  where  the 
same  was  decided. 


Judgment. 


In  the  case  of  In  re  Talden  (b),  to  which  reference  was 
also  made  in  HoVmea  v.  Godson,  the  words  were  somewhat 
different;  the  gift  over  in  that  case  being  to  take  effect  in 
the  event  of  the  donee  not  having  disposed  of  the  property 
"  by  will  or  otherwise,"  which  was  in  effect  an  absolute 
power  of  disposition. 

Here  the  first  question  is,  whether  there  is  an  absolute 
gift  of  the  real  and  personal  property  of  the  testator.  The 
testator  devises  his  property  thus: — he  gives  and  bequeaths 
to  his  two  sons  and  his  daughters  all  his  freehold  estate, 
leasehold  and  all  other  property,  of  whatsoever  nature,  share 
and  share  alika  And  then  he  declares  his  will  to  be,  that 
as  to  the  one-third  share  left  to  his  daughter,  she  should 
receive  the  interest  only  during  her  life ;  and  that»  aftier  her 
death,  her  share  should  be  divided  amongst  her  children, 
when  they  attain  the  age  of  twenty-one  years.  But  in  case 
she  should  have  no  child,  or  her  children  should  die  under 
twenty-one,  then  his  will  isi  that  the  said  third  share  should 
be  divided  between  his  two  sons;  but  in  case  his  sons  should 
either  or  both  die  intestate,  that  his  or  their  share  or  shares 


(a)  3Btt>.P.C.  250. 


(6)  1D.M.&Q.63. 
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should  be  divided  between  their  children  reepectively,  share 
and  share  alike. 


The  first  contest  was,  whether,  in  that  last  clause,  begin- 
ning "but  in  case  his  sons  should  either  or  both  die 
intestate/'  the  direction  ''that  his  or  their  share  or  shares 
should  be  divided  between  the  children/'  applied,  in  the  case 
of  Thomas,  to  the  one-third  share  originally  given  to  him 
by  the  will,  or  to  the  derivative  share  which  accrued  to  him 
on  the  decease  of  his  sister  and  the  death  under  twentjr- 
one  of  her  only  child. 

If  it  were  necessary  to  determine  the  point,  I  should 
be  inclined  to  hold,  that  the  direction  in  question  applied  to 
the  original  and  not  to  the  derivative  share  of  ThofMS. 
But  having  regard  to  the  decision  in  Hohnea  v.  OodaoUi  it 
appears  to  me  to  be  immaterial  to  determine  that  point 
Because,  if  the  direction  applies  to  the  original  share,  then, 
there  being  an  absolute  gift  of  one-third  share  to  Thomoi, 
and  a  gift  over  of  that  share  in  the  event  of  his  dying  intes- 
tate, the  gift  over,  according  to  JETotme^  v.  6o(2aon,i8clea]ij 
void  for  repugnancy ;  while,  on  the  other  hand,  if  it  applies 
to  the  derivative  share,  then,  as  r^ards  the  original  shaxe^ 
there  is  an  absolute  gift,  and  no  gift  over ;  and  as  r^iaids 
the  derivative  share,  although  the  gift  is  contingent^  and 
not  absolute  like  the  former,  still  it  is  a  gift  of  a  transmis- 
sible interest,  not,  as  was  argued,  a  substitutional  gift;  ^sA 
the  gift  of  such  an  interest,  followed  by  a  gift  over  in  the 
event  of  the  decease  and  intestacy  of  the  donee,  is  eqaaUj 
repugnant  and  void  So  that^  whichever  way  I  read  tto 
clause  in  the  will,  I  cannot  possibly  distinguish  the  case 
from  that  of  HoJ/mea  v.  Godson, 


That  being  so,  it  follows,  that  neither  of  the 
has  any  interest  to  maintain  this  suit^  so  &r  as  regards  the 
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poBonal  estate  of  the  testator;  and  the  only  way  in  which 
their  case  can  be  put  is,  that  the  Plaintiff,  the  in&nt  son  of 
Thomas^  is  entitled,  as  heir  to  his  father,  to  his  £ftther's 
moiety  of  the  real  estate,  and  that  in  this  respect  he  has  a 
right  to  an  account. 
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JikdgmeiU, 


But,  haying  regard  to  the  way  in  which  this  bill  is 
framed,  it  appears  to  me,  that  the  right  thing  to  do  is, 
to  dismiss  it  without  costs^  without  prejudice  to  the  De- 
fendant^ the  widow  and  personal  representative  of  Thomas^ 
or  either  of  the  Plaintifis,  filing  their  bill  to  claim  their 
rights  under  the  will  of  the  testator. 

That  I  ought  not  to  dismiss  this  bill  with  costs  is  clear, 
after  the  way  in  which  the  Defendants  have  allowed  a 
decree  to  be  taken  without  raising  the  preliminary  question 
of  which  I  have  now  had  to  dispose. 


Mr.  C.  Hall  suggested  a  doubt  whether  a  bill  could  be 
dismissed  after  decree. 


The  Yice-Chakcellob. — ^After  a  decree  merely  directing 
accounts  and  inquiries,  a  bill  can  always  be  dismissed. 
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In  re  STROTHER  (a  soucitob), 

AKD 

JulffUth&  In  re  the  act  6  &  7  VICT,  a  73. 

Attorney  and  X  ETITION  of  the  Fudsey  Goal  Gas  CompaDy,  praying 

Bmc^CoiU^  reference  for  taxation  of  the  bill  of  costs  of  Thomas  Strother, 

STfi^Tts  ^^  Killinghall,  in  the  county  of  York,  a  solicitor  of  the 

fl.  87— ^roM  court,  for  business  done  by  him  as  the  Company's  solicitor 

1^^;^!T"  from  the  16th  of  May,  1854,  to  the  25th  of  May,  1855,  in 

j^^^^^  obtaining  an  Act  of  Parliament  for  enlarging  the  powere 

'^(Ti'nV-  *"^^  extending  the  objects  of  the  company,  amounting  to 

e.69.  34iU.  68.  6(2. 

The  Act  10  & 

11  Vict.  0. 69,       The  bill  was  delivered  to  the  petitioners  on  the  10th 

priye  this  January,  1856.  The  petition  was  not  presented  until  after 
\u^ction  to  ^^®  expiration  of  twelve  months  after  the  bill  had  been  de- 
order  taxation  livered  (a). 

of  a  Bolidtor's 

biU  of  oosts 

for  Ftoliamentaiy  businen.    To  entitle  a  client  to  an  order  for  taxation  of  his  aoliciWi 

bill  of  costs  after  the  expiration  of  twelve  months  from  its  delivery,  be  most  shew  either 

pressure,  or  gross  oyerchairge  amounting  to  what  this  Court  designates  as  fraud.    Bat  it  U 

not  neoessazy  to  shew  both. 

Taxation  of  a  solicitor's  biU  for  parliamentary  business  ordered,  under  the  87th  sectioo 
of  the  Act  6  &  7  Vict.  c.  78,  upon  a  petition  presented  more  than  tweWe  months  fivm  the 
deUyeiy  of  the  bill,  on  ttte  ground  of  gross  overchaiges,  amounting  to  ^hat  this  Conxi  de- 
signates as  fraud,  coupled  with  misrepresentation  by  him  in  aocountiDg  for  one  of  the  items 
OTerdharged,  notwithstanding  the  client  knew  of  the  circumstances,  and  had  another 
legal  adviser,  within  a  month  of  the  deliyery  of  the  bill,  and  might  reasonably  have  sTtiled 
hmiself  of  Uiese  drcumstanoes  to  present  his  petition  within  the  twelve  months. 

Bictuip  of  Lord  Cfranworth,  L.  J.,  in  iZe  Bamttrd,  2  D.  M.  G.  864,  explained. 

(a)  By  the  37th  section  of  the  tion  of  twelve  months  after  soeh 

Act  6  &  7  Vict  c.  73,  it  is  pro-  bill  shall  have  been  delirered, 

Tidedj  that  no  reference  of  any  except   under    special  circom- 

attome/a  or  solicitor'a  bill  as  stances,  to  be  proved  to  the  n- 

therein  mentioned,  shall  be  di-  tisfaction  of  the  Court  or  Jndge 

rected    upon    any    application  to  whom  the  application  for  soeh 

made  by  the  party  diargeable  reference  shall  be  made, 
with  such  bill  after  the  ezpirsr 
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The  bill  of  costs  contained  inter  alia  the  following  items:         1857. 

1865  £     8.    d.  In  re 

Jan.  84ih.  Journey  to  London,  to  appear  before  Exa-  Strother. 

miner  to  support  compliance  with  Standing  StaiemenL 

Orders  .  .  .    26    6    0 

Feb.  2Sth.  Journey  to  London  to  meet  Lord  Bedesdale 

to  settle  provisions  of  bill  with  him  .    26    6    0 

Marcli  6.    Journey  to  London  to  attend  Committee  on 

the  bill,  and  to  prove  preamble  .    26    5    0 

„     28.    Journey  to   Leeds  to   attend   meeting  of 

directors^  and  from  there  to  Londoui  to 

attend  the  Lords'  Committee,  when  bill 

passed  .    26    6    0 

The  petition  stated,  and  it  was  deposed  by  affidavit,  in 
supxK>rt  of  the  petition,  and  not  contradicted,  that,  as  re- 
gards the  first  of  these  items,  Mr.  Sir  other  was  necessarily 
absent  from  home  four  days  only;  and  that,  as  regards 
each  of  the  three  remaining  items,  he  was  necessarily  ab- 
sent from  home  only  three  days. 

The  bill  also  contained  a  charge  of  twenty-five  guineas, 
as  a  ^'sessional  fee;"  although  it  appeared  that  a  parlia- 
mentary agent  had  been  employed  in  obtaining  the  bill, 
and  that  no  professional  advice  or  instruction  had  been 
given  (a). 

The  bill  also  contained  a  charge  of  30i.  for  "  Drawing 

(a)  The  '*  List  of  charges  for  employed,  the  solicitor  will  not 
parliamentary  agents,  atjbor-  be  entitled  to  the  sessional  fee, 
neysy  solicitors,  and  others,  pre-  but  may  charge  from  two  gai- 
pared  by  Mr.  Speaker  in  pnrsu-  neas  to  ten  guineas,  according  to  . 
ance  of  The  House  of  Com-  circumstances,  in  respect  of  his 
mons  Costs  Taxation  Act,  1847,"  ordinary  communications  with 
signed  by  the  then  Speaker  of  such  agents  with  reference  to 
the  House  of  Commons,  and  the  progress  of  the  bill  through 
dated  ISth  March,  1852,  con-  its  various  stages,  when  no  pro- 
tains  the  following  provision: —  fessional  advice  or  instruction 
**  When  a  Parliamentary  agent  is  is  given." 


Stbothib, 
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certificate  of  new  shares,  and  attending  engraver  with  same, 
^^ri7       and  filling  up  600  certificates  of  new  shares."    Of  tliis 
item  an  explanation  was  offered  by  the  solicitor:  the  other 
Siatemeni,     items  remained  unexplained. 

The  bill  having  been  delivered  in  January,  1856,  it  ap- 
peared that  the  petitioners  placed  the  matter  in  the  handi 
of  Mr.  Danvson,  a  solicitor,  who  on  the  29ih  of  Febniaiy, 
1856,  wrote  to  Mr.  Strother  informing  him  to  that  eflfect, 
and  that  the  petitioners  appeared  greatly  dissatisfied  with 
the  charges,  and  wished  him  to  get  the  bill  taxed  for  them, 
adding, ''  They  tell  me,  that  they  have  already  explained 
their  objections  to  you;  and  as  you  are  consequently  ac- 
quainted with  their  views,  perhaps  you  can  suggest  some 
term  of  settlement  without  taxation*'' 

To  this  Mr.  Stroiher  replied  by  a  letter  dated  the  follow- 
ing day,  and  containing  the  following  passage :  ''  In  making 
out  my  bill,  I  only  made  such  charges  as  I  considered  &ir 
and  reasonable,  and  in  accordance  with  the  usual  profes- 
sional practice  for  parliamentary  business;  and  the  reason 
for  the  dissatis&ction  of  some  of  the  directors  I  can  only 
account  for  by  their  not  being  conversant  with  that  kind 
of  business ;  but,  even  in  that  case,  I  do  not  know  why  they 
should  be  so,  as,  before  any  proceedings  were  taken  respectr 
ing  it^  they  wished  to  know  the  probable  cost  of  the  Act, 
and  I  told  them  that  it  would  be,  if  unopposed,  as  I  thought, 
not  less  than  7002.,  and  not  more  than  800Z.;  and,  as  the 
directors  will  no  doubt  have  informed  you,  it  has  not 
amounted  to  the  less  sum.'' 

On  the  2nd  of  February,  1857,  Mr.  Strother  wrote  t» 
the  directors,  giving  them  notice,  that^  from  that  day,  he 
should  charge  interest  upon  his  bill  until  payment 

The  petition  was  not  presented  until  after  the  expiration 
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of  more  than  twelve  months  firom  the  date  of  the  delivery 

of  the  bill  of  costs,  j^^ 

Stbothsr. 

After  service  of  the  petition,  the  respondent  wrote  to 
Mr.  DawaoTij  proposing  to  refer  the  bill  to  a  respectable 
London  solicitor  acquainted  with  parliamentary  business; 
which  however  the  company  declined. 


Mr.    Ha/rdy,  for  the  petitioners,  contended  that  the     Argument 
chaiges  above  mentioned  were   gross    overcharges,    and 
amounted  to  "  special  circumstances'"  within  the  meaning 
of  that  phrase  in  the  37ih  section  of  the  Act 

Mr.  Wickena  for  the  Bespondent: — 

Mere  overcharge  is  not  a  "special  circumstance.'"  To 
bring  the  case  within  the  clause,  ''except  under  special 
circumstances,"'  it  is  incumbent  on  the  petitioners  to  shew 
not  only  that  the  bill  contains  overcharges,  but  that  the 
overcharges  could  not  have  been  discovered  to  be  such 
earlier.  **  The  circumstances  must  be  such  as  to  afford  a 
reasonable  excuse  for  not  applying  sooner,  not  circumstances 
of  which  the  client  could  reasonably  have  availed  himself 
before:"  per  Lord  Crcmworth,  L.  J.,  In  re  Barnard  (a). 
Here,  if  these  are  overcharges,  the  petitioners  had  as  good 
means  of  knowing  that  they  were  so  in  February,  1856,  as 
they  have  now. 

Then,  as  to  the  correspondence,  there  is  nothing  to  shew 
that  the  respondent  led  the  petitioners  to  delay  ulterior 
proceedings  in  the  hope  of  an  arrangement  Besides,  it  is 
still  an  open  question,  whether,  since  the  Act  10  &  1 1  Yict 
c  69,  the  Court  has  jurisdiction  to  order  a  reference  for 
taxation  of  a  bill  like  the  present 

(a)  2  D.  M.  &  G.  366. 
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Stboth^b. 

Arffument, 
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The  Vice-Chancellor — (To  TiSr.  Hardy.) — I  have  no 
doubt  as  to  the  jurisdiction.  The  question  is  how  you  ac- 
count for  the  delay. 

Mr.  Ha/rdy,  in  reply,  cited  Re  Boyle  (a)  and  Re  Dido- 
son  (6),  to  shew,  that,  even  in  the  case  of  a  petition  for  tax- 
ation after  payment  of  a  solicitor's  bill,  it  was  suffici^t  to 
shew  fraudulent  or  extravagant  overcharges;  and,  a  fortiori, 
in  a  case  like  the  present^  where  the  bill  remained  unpaid 

The  Vice-Chancellob. — Is  it  the  feet  that  the  argu- 
ment is  a  fortiori?  Here  the  whole  question  is,  whether, 
having  had  an  entire  year  since  the  bill  vras  delivered,  and 
the  assistance  of  a  solicitor  for  eleven  months  of  that  time, 
you  are  entitled  to  a  reference  notwithstanding  the  proyi- 
sions  of  the  37th  section  of  the  Act  However,  I  shall  look 
at  some  of  the  cases  before  I  dispose  of  the  matter. 

Judgment  reserved 


JndgmetU.       ViCE-CHANCfELLOR  SiR  W.  PaGE  WoOD:— 

In  this  case  the  facts  are  these: — In  January,  1866,  Mr. 
Strother,  a  solicitor,  who  had  been  retained  by  the  petition- 
ers to  act  for  them  in  obtaining  an  Act  of  Parliament,  de- 
livered to  the  petitioners  his  bill  of  costs  for  business  done 
by  him  as  their  solicitor.  The  petitioners  were  dissatisfied 
with  the  charges,  but  they  did  not  apply  to  have  the  bill 
taxed  until  more  than  twelve  months  after  it  was  delivered. 
Consequently,  the  rule  being,  that  there  can  be  no  reference 
of  an  attorney's  or  solicitor's  bill  for  taxation  after  the  ex- 
piration of  twelve  months  after  such  bill  shall  have  been 
delivered,  "  except  under  special  circumstances,  to  be  proved 


(a)  6  D.  M.  G.  640. 


(6)  3  Jur.  N.  S.  29. 
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to  the  satisfaction  of  the  Court,"(a)  the  only  question  I  have      vif^ 

to  determine  is,  whether  in  this  case  such  special  circum-  •     inr* 

SraoTHiB. 
stances  exist  

I  have  not  been  able  to  discover  any  satisfactory  reason 
to  account  for  the  conduct  of  the  petitioners  in  not  making 
an  earlier  application  to  have  the  bill  taxed;  but  at  the 
same  time  there  are  charges  appearing  upon  the  face  of  the 
bill  which  were  challenged  by  the  petitioners  at  the  time, 
aod  which,  though  challenged,  were  not  explained ;  and  not 
only  so,  but  while  these  remained  unexplained,  the  solicitor 
appears  to  have  ofifered  an  explanation  of  other  items,  so 
that  I  am  entitled  to  assume  that  he  has  ofiered  all  the  ex- 
planation he  has  to  make. 

Then  in  that  state  of  circumstances,  I  find  in  the  bill  of 
costs  certain  charges  which  I  must  say  that  I  very  much 
r^ret  to  find  in  a  bill  of  costs  of  any  officer  of  this  Court 
It  appears  that  Mr.  Strother  carried  the  petitioner's  bill 
through  Parliament  without  any  contest  He  says  in  one 
of  his  letters,  that  when  the  directors,  before  any  proceed- 
ings were  taken  respecting  the  aj^lication  for  the  Act, 
wished  to  know  the  probable  cost  of  the  Act,  he  told  them 
that,  if  unopposed,  he  thought  it  would  be  not  less  than 
7002.;  and  now  he  says  that,  as  it  turns  out  it  does  not 
amount  to  that  sum.  But  that  exjdanation  is  not  enough. 
His  own  bill  of  costs  amounts  to  upwards  of  340{.,  and  among 
the  items^  I  find  no  less  than  four  of  twenty-five  guineas 
each  for  journeys  to  London.  I  find  it  asserted  in  the 
petition,  and  the  assertion  is  supported  by  affidavit,  and 
not  at  all  explained  by  Mr.  Strother,  that  as  to  three  of 
these  journeys  he  was  absent  from  home  only  three  days, 
which  at  three  gmneas  a  day  would  amount  to  nine  guineas ; 
and  that  as  regards  the  fourth,  he  was  only  necessarily 

(a)  6  &  7  Vic.  c.  73,  a.  37. 
VOL.  III.  MM  K.  J. 
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^  ^^'*^'  absent  four  days,  which  at  three  guineas  a  day  would  be 
In  re  -  twelve  guiueas  only ;  making  in  the  whole  an  overcharge  of 
., sixty-one  guineas  in  a  bill  of  costs,  the  total  amount  of 

Then,  again,  I  find  that  he  has  charged  twenty-five 
guineas  under  the  head  of  "sessional  fee.^'  Now,  it  ap- 
pears from  the  list  of  charges  prepared  by  the  Speaker  in 
pursuance  of  **  The  House  of  Commons  Costs  Taxation  Act^ 
1847,"  that  *'  when  a  parliamentary  agent  is  employed,  tbe 
solicitor  will  not  be  entitled  to  the  sessional  fee,  but  may 
charge  from  two  guineas  to  ten  guineas,  according  to  cir- 
cumstances, in  respect  of  his  ordinary  communications  with 
such  agent,  with  reference  to  the  pTOgress  of  the  bill  through 
its  various  stages,  when  no  professional  advice  or  instruction 
is  given/'  Now,  here  a  parliamentary  agent  was  employed ; 
and  no  professional  advice  or  instruction  was  given :  conse- 
quently the  utmost  that  Mr.  Strother  could  have  been 
entitled  to  charge  in  respect  of  his  communications  with 
the  parliamentary  agent  was  ten  guineaa  So  that,  in  re- 
spect of  this  item,  there  is  an  overcharge  of  fifteen  guineas, 
making  with  the  others  I  have  mentioned  an  overchaige 
upon  five  items  of  nearly  802.  in  a  bill  of  34^2.  6^.  6d. 

I  do  not  deal  with  the  item  of  302.  charged  in  respect  of 
the  certificate  of  new  shares,  which  the  solicitor  has  at- 
tempted to  explain.  1  confine  myself  to  the  items  I  hav^ 
mentioned,  and  which  he  has  left  wholly  unexplained. 
Those  items  alone,  according  to  the  rule  adopted  by  Lord 
CoUenhxiTn  in  Horlock  v.  Smith  (a),  would  have  afforded 
sufficient  ground  for  a  reference  to  taxation,— even  if  the 
bill  had  been  paid,  and  notwithstanding  the  absence  of 
pressure  on  the  part  of  the  solicitor, — ^upon  the  ground  that 
they  are  such  gross  overcharges  as  to  amount,  in  the  lan- 
guage of  the  cases  on  this  subject,  to  fraud. 
(a)  '2  My.  &  Cr.  495. 
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At  the  same  time,  I  wish  to  say  for  this  gentleman,  that 
I  do  not  find  that  there  has  been  any  intention  on  his  part         Jn  re 

S*  TROTH  KR. 

to  commit  a  fraud     As  was  said  by  Lord  Justice  Turner         

In  re  Dickson  (a),  I  make  no  imputation  upon  the  solicitor;      J^'"^^- 
he  may  have  charged  no  more  than  he  considered  himself 
honestly  entitled  to  chaige.     But,  notwithstanding  that, 
charges  may  be  such  overcharges  that  this  0>urt  must  hold 
them  evidence  of  fraud. 

In  this  case,  the  solicitor,  when  he  is  fiist  applied  to  by 
Mr.  Dawson  on  behalf  of  the  petitioners,  writes  in  reply, 
that  he  has  only  made  such  charges  as  he  considered  fair 
and  reasonable,  and  in  accordance  with  the  usual  profes- 
sional practice  for  parliamentary  business ;  and  adds : — ^'^  And 
the  reason  fur  the  dissatisfaction  of  some  of  the  directors  I 
can  only  account  for  by  their  not  being  conversant  with 
that  kind  of  business.''  That  representation  I  cannot  look 
upon  as  correct  Had  the  directors  been  more  conversant 
than  they  were  with  parliamentary  business,  they  would 
but  have  had  the  more  reason  for  dissatisfaction  with  a  bill 
of  costs  in  which  twenty-five  guineas  is  charged  for  what  is 
called  a  ''  sessional  fee,"  when  ten  guineas  was  the  utmost 
to  which  the  solicitor  was  entitled  under  the  Speaker's  list 
of  charges. 

The  only  difficulty  I  find  in  the  matter  is  this,  that  after 
the  bill  is  delivered,  the  petitioners  place  themselves  in  the 
hands  of  Mr.  Dawson,  who,  as  early  as  the  29th  of 
February,  1856,  writes  to  Mr.  Strother,  informing  him  that 
they  appear  greatly  dissatisfied  with  the  charges,  and  wish 
him  to  get  the  bill  taxed  for  them.  Why  that  taxation 
was  so  long  delayed  is  certainly  unexplained.  Nothing 
material  passes  until  February,  1857,  and  then  Mr.  Strother 
writes  to  the  directors,  that,  as  they  have  already  had  un- 

(a)  3  Jur.  N.  S.  29. 
MM  2 
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,  ^^^- ,  usually  long  credit,  and  no  time  is  mentioned  when  they 

In  re  intend  settling  the  account,  he  must  claim  interest  upon  the 

bill ;  and  he  then  proceeds  to  give  them  notice  that  from 

Judgment,  ^j^^  ^^^  j^^  ^jjj  ^^j^g  interest  thereon  until  payment 

In  that  state  of  things,  therefore,  the  matter  had  con- 
tinued during  the  twelve  months  from  the  delivery  of  the 
bill,  at  great  hazard,  no  doubt,  to  the  petitioners.  Still 
there  was  no  intimation  of  any  intention  on  their  part  to 
withdraw  from  their  resolution  to  have  the  bill  taxed,  nor 
was  there  on  the  part  of  the  solicitor  any  demand  for  pay- 
ment of  his  bill  within  the  twelve  months  ;  and  it  appears 
to  me,  that^  under  these  circumstances,  I  cannot  hold  that 
the  petitioners  have  lost  by  any  laches  on  their  part  the 
right  which  they  would  otherwise  have,  under  the  circum- 
stances of  this  case,  to  have  this  bill  referred  for  taxation. 

The  case  cited  by  Mr.  WickeTia,  of  In  re  Bamard{a),  is 
very  diflFerent  from  the  present,  and  the  only  part  of  it  with 
which  I  was  pressed  was  an  observation  which  fell  from  the 
Lord  Chancellor.  The  facts  there  were  these : — ^An  action 
of  debt  having  been  brought  by  an  attorney  against  his 
client  for  his  bills  of  costs,  the  client  obtained  an  order 
from  one  of  the  Judges  of  the  Court  in  which  the  action 
was  brought  to  tax  the  bills.  The  attorney  then  obtained 
an  order  to  dismiss  the  summons  to  tax,  unless  within  a 
week  the  Defendant  should  consent  to  withdraw  all  his 
pleas  except  "  never  indebted,"  in  which  case  all  the  hills 
were  ordered  to  be  taxed  The  client  accordingly  with- 
drew all  his  pleas  except  "  never  indebted/'  and  he  in  con- 
sequence remained  in  possession  of  the  order  to  tax  the 
bilk  But,  instead  of  proceeding  with  the  taxation,  the 
client  thought  it  better  to  withdraw  his  only  remaining  plea 
in  the  action,  the  necessary  consequence  of  which  was,  that 

(«;  2  D.  M.  G.  359. 
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the  attorney  was  entitled  to  sign  judgment  in  the  action.      Jlf^l^ 
That  judgment  was  accordingly  completed,  and  was  final.         /»  « 

Afterwards  the  client  again  applied  to  a  Court  of  common         

law  for  taxation,  which  he  might  have  had  before,  and  •'«*«»^- 
from  which  he  had  in  effect  receded ;  and,  that  application 
being  refused  with  costs  by  a  Judge  at  chambers,  instead  of 
appealing,  as  he  was  entitled  to  do,  to  the  full  Court,  he 
presented  a  special  petition  for  taxation  to  this  Court;  and 
the  Court  doubted  whether,  the  jurisdiction  having  been 
equally  in  this  Court  and  the  Court  of  law,  and  the  Court 
of  law  having  been  first  applied  to,  this  Court  had  any 
power  to  deal  with  the  matter.  There,  too,  there  was  a 
deliberate  withdrawal,  on  the  part  of  the  client,  of  all  his 
pleas  which  entitled  the  Plaintiff  to  sign  judgment  in  the 
action  ;  and,  moreover,  there  was  no  item  which  could  be 
called  a  gross  overcharge  in  the  bill  of  costs.  The  decision, 
therefore,  in  that  case  was  clear. 

The  observd^tion,  howev^,  Which  fbll  from  the  Lord  Chan- 
cellor, then  Lord  Justice,  is  Uiia  He  says:  "If  Application 
is  made  on  the  ground  of  speciid  circumstances,  after  the 
lapse  of  the  prescribed  time^  the  circumstances  must  be 
such  as  to  afford  a  reasonable  excuse  for  not  applying 
sooner,  not  circumstances  of  which  the  client  could  reason- 
ably have  availed  himself  before  "(o^)-  That  observation, 
taken  literally  and  in  its  full  force,  would  overthrow  many 
cases  of  taxation,  since  there  are  many  cases  which  have  been 
held  to  be  proper  for  taxation  where,  nevertheless,  the  client 
might  have  applied  sooner,  and  where  the  circumstances  did 
not  afford  a  reasonable  excuse  for  his  not  doing  so. 

The  rule  on  this  subject  is  suflSciently  clear.  To  entitle 
a  client  to  an  order  for  taxation  of  his  solicitor's  bill  of  costs, 
after  the  expiration  of  twelve  months  from  its  delivery,  he 

(a)  Id.  p.  364,  365. 
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In  re 
Btbotheb, 


must  shew  one  of  two  things,— either  pressure,  or  gross 
overcharge,  amounting  to  what  this  Court  designates  as 
firaud.  Either  of  these  being  shewn,  the  bill  may  be  re- 
ferred for  taxation ;  it  is  not  necessary  that  both  should 
concur ;  and  where  there  has  been  no  pressure,  still  the  case 
may  be  one  for  taxation. 


In  the  present  case,  what  I  rely  upon  is,  first,  the  gross- 
ness  of  the  overcharges  to  which  I  have  referred ;  seoondlv, 
the  misrepresentation  on  the  part  of  the  solicitor  in  attempt- 
ing to  justify  the  largeness  of  the  items,  as  being  inacoord- 
ance  with  the  usual  professional  practice  for  parliamentary 
business ;  and,  thirdly,  the  absence  of  any  demand  for  pay- 
ment of  his  bills  until  the  twelve  months  had  expired ;  and 
then  what  he  says  is,  ''In  order  to  avoid  expense  and  fur- 
ther contention,  I  propose  to  refer  the  bill  to  a  respectable 
London  solicitor  acquainted  with  parliamentary  practice." 

I  must,  therefore^  order  the  bill  of  costs  to  be  referred  for 
taxation ;  but  the  petitioners  must  undertake  to  pay  in- 
terest at  four  per  cent  on  the  amount  of  the  bill  as  taxed 
from  one  month  after  its  delivery  in  1856. 


MimUeo/ 
order. 


Ordered  accordingly.    The  costs  of  the  petition  to  aw^t,  and  U 
according  to  ti^uttion* 
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SALUSBURY  v.  DENTON. 


JuJif  '22nd 
a7id  24(/t. 


Lynch  burroughs,  hy  his  win  m  1835,  referring  WiOr-Charity 

to  a  policy  of  insurance  which  he  had  settled  upon  his  mar-  ^  9  q^,  2,  c. 

riage,  upon  trust  as  to  2000i.,  part  of  the  proceeds,  for  his  f^'I^^J^f" 

wife  absolutely,  and,  as  to  the  residue,  upon  certain  trusts  -—Jyitcretion 

under  which,  in  the  event  of  her  surviving  him,  she  was  —" iuiative»*' 

entitled  to  a  life  interest  therein,  with  remainder  to  himself  ^Iri^Hm. 

absolutely,  proceeded  to  dispose  of  his  interest  as  follows: —  ^^  ~" 

"  Now  with  reference  to  my  policy  in  the  Equitable,  No.  fund  to  be  at 

,  as  settled  by  my  marriage  settlement  on  my  dear  teatato^rwi^ 

wife,  with  absolute  disposal  of  2000i.  thereof  if  she  survive  ^uT  therewith 

me,  I  leave  the  same,  on  her  decease,  to  be  divided  (what-  ^  «ppiy  a 

,    .  r  \        ^   '     K  ^    .  part  to  the 

ever  may  have  proved  the  amount  of  the  claim)  one  moiety  foundation  of 

thereof  to  my  daughter/'  the  plaintiff,  "  (if  living)  for  her  Jchoo"opauch 

life  therewith,  and  the  other  moiety  to  be  at  the  disposal,  ^We  endow^ 

by  her  will,  of  my  dear  wife  therewith  to  apply  a  part  to  ment  fop  the 

the  foundation  of  a  charity  school,  or  such  other  charitable  poor  of  O.  as 

endowment  for  the  benefit  of  the  poor  of  Offley  as  she  may  J^^®  ^Yunder 

prefer,  and  under  such  regulations  as  she  may  prescribe  »."c^  reatnc- 

tiona  as  she 

herself;  and  the  remainder  of  said  moiety  to  be  at  her  dis-  may  prescribe, 
posal  among  my  relatives,  in  such  proportions  as  she  may  mainder'tobe 

at  her  dispo- 
sal among  tes- 
tator's relatlTes  as  she  may  direct    Sdd, 

firtt — That  whaterer  might  be  the  effect  of  a  bequest  **  for  the  foundation  of  a  charity 
Khool,"  a  bequest  "for  the  foimdation  of  a  charitable  endowment "  was  a  lawful  bequest, 
and  not  void  under  the  stat  9  Geo.  2,  0.  86. 

Secondly— That  the  words  "  to  apply"  aud  "to  be  at  her  disposal  "  were  clearly  suffi- 
cieot  to  create  a  trust. 

Thirdly — ^Tbat  although  the  fund  was  to  be  applied  "as  to  a  part"  (without  saying 
what  part)  for  one  set  of  objects  and  as  to  "  the  remainder  '*  for  another,  and  the  widow 
died  without  exercising  her  power  of  determining  the  proportions  in  which  each  were  to 
take»  the  bequest  was  not  Toid  for  uncertainty,  but  the  Court  would  divide  the  fund  in 
equal  moieties,  and  give  one  of  such  moieties  to  charitable  purposes  and  the  other  to  the 
testator's  relatives. 

Fourthly — That,  although  the  widow  might  have  exercised  her  power  in  such  a  manner 
as  to  include  more  distant  relatives,  still,  as  she  had  died  without  so  exercising  it,  none 
could  take  as  '*  relatives  '*  but  such  as  were  capable  of  taking  within  the  Statutes  of  Dis- 
tribution. 


530 


1867. 


Statement. 


CASES  IN  CHANCERY. 

be  pleased  to  direct"'    The  testator  bequeathed  his  residu- 
ary personalty  to  his  wife  as  his  sole  residuary  legatee. 

By  a  codicil  to  his  will  the  testator  gave  the  first  men- 
tioned moiety  to  Sir  Charles  Salusbury  absolutely,  subject 
to  the  plaintiff's  life  interest  therein. 

The  testator  died  in  1837,  leaving  the  plamtiff  his  only 
child. 

His  widow  died  in  1856,  without  having  made  any  will 
or  any  disposition  of  the  second  moiety ;  and  adminietration 
of  her  estate  and  effects  was  granted  to  the  defendant 
Maria  Newberry. 

The  proceeds  of  the  policy  were  now  represented  by 
ll,619i.  16«.  2d,  8  per  cent  Consols. 

The  bill  prayed  that  the  trusts  of  the  will,  so  far  as  re- 
lated to  this  sum,  might  be  carried  into  execution  under 
the  direction  of  the  Court 


Argument.         Mr.  RoU,  Q.  C,  and  Mr.  T.   C.   Thompson,   for  the 
plaintiff. 

Claimed  the  whole  of  the  moiety  over  which  the  widow 
had  a  power  of  disposition. 

A  bequest  for  **  the  fimndation  of  a  charity  school "  was 
void  under  the  statute  9  Geo.  2,  c.  36 ;  and  although  there 
was  an  alternative,  in  favour  of  another  charitable  endow- 
ment, that  did  not  bring  the  case  within  the  authority  of 
Sorreaby  v.  HoUins  (a),  because  it  was  to  be  "  euch  other 
charitable  endowment,"  which  brought  it  back  to  the  former 
words,  "foundation  of  a  charity  school;"  which,  requir- 

(a)  9  Mod.  221. 
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ing  something  new  to  be  built,  had  a  tendency  to  bring 
new  land  into  mortmain,  and  was  therefore  void :  Attorney^ 
General  v.  Williams  (a),  Longstaff  v.  Rermiaon  (6),  Dunn 
V.  Bavonas  (c),  and  PkUpott  v.  St  Oeorge'a  Hospital  (d).        Argtmem, 

The  whole  of  the  moiety  in  question  became,  therefore, 
subject  to  the  trust  in  favour  of  the  testator's  "  relatives." 
Now  a  bequest  to  "  relatives,"  without  saying  what  rela- 
tives, is  limited  to  such  relatives  as  are  capable  of  taking 
within  the  Statutes  of  Distribution,  for  the  relation  may 
be  infinite:  per  Lord  St  Leo7vard's{e).  And  although  the 
widow  might  have  exercised  her  power  so  as  to  include  a 
larger  class,  as  she  has  died  without  doing  so,  the  power  is 
gone;  and  the  plaintiff  therefore,  as  the  testator's  only 
child,  is  entitled  to  the  whole:  Harding  v.  Olyn(J),  Cole 
V.  Wade(g). 

Mr.  Cad^ms,  Q.  C,  and  Mr.  O.  L.  Russell,  for  Sir 
Charles  Sakbsburyy  did  not  dispute  the  plaintiff's  right  to 
a  life  interest  in  the  other  moiety  of  the  fund. 

Mr.  Daniel,  Q.C.,  and  Mr.  Baaalgette,  for  the  Defend* 
ants  Newberry  and  Maria,  his  wife, 

Contended  that,  the  widow  having  died  without  exercis- 
ing her  discretionaiy  power  of  determining  what  part  was 
to  go  to  charitable  purposes,  and  what  part  was  to  go  to  the 
testator's  relatives,  it  was  impossible  for  the  Court  to  exer- 
cise that  power,  and  the  gift  to  each  was  void  for  unce]> 
tainty :  Porter  v.  Fox  (h).  As  to  the  whole  of  the  second 
moiety,  therefore,  the  gift  &iled;  and  the  moiety  passed 

(a)  2  Coz,  387.  1857,  since  the  hearing  reported 

(jti)  1  Drew,  28.  in  the  text. 

(e)  1  K  &  J.  596.  (e)  2  Sug.  Pow.  237. 

(eO  25  Law  Joum.  N.  a  Ch.  (/)  1  Atk. 469,  S.C,  5  Ves.  501. 

33 ;  S,C.  reversed  on  appeal  by  (g)  16  Ves.  27. 

the  House  of  Lords,  24th  July,  (A)  6  Sim.  485. 
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Argument. 


under  the  rediduary   bequests  to  the  testator  s  relatires, 
now  represented  by  the  defendant  Maria  Newberry. 

Harding  v.  Olyn,  and  Brown  v.  Higga  (a),  would  be 
cited  on  behalf  of  the  Crown,  to  shew  that,  the  widow  hav- 
ing died  without  exercising  her  power,  the  Court  would 
divide  the  fund  equally:  but,  in  both  of  those  cases,  the 
Court  was  of  opinicm,  upon  the  whole  of  the  will,  that  there 
was  a  duty  and  obligation  imposed  upon  the  donee  of  the 
power  to  exercise  it,  and  that  equality  was  intended.  Here 
the  power  was  not  in  the  nature  of  a  trusty  but  like  that  in 
Brown  v.  Pococh  (6),  where  it  was  left  to  the  donee  to  ex- 
ercise it  or  not  at  discretion. 


Mr.  Wickena,  in  the  absence  of  the  Attorney  OeneraL, 
for  the  Crown, 

Claimed  one  half  of  the  moiety  in  question  for  charitable 
purposes.  If  a  gift  for  "the  foimdation  of  a  charity- 
schoor'  would  have  been  bad,  taken  alone,  here  there  was 
a  clear  option  to  prefer  some  "such  other  charitable  endow- 
ment'' as  was  specified  in  the  will;  and  where  there  is  an 
alternative  to  select  either  of  two  charitable  objects,  and  one 
only  is  void  under  the  statute,  the  Court  upholds  the  gift  in 
favour  of  the  other;  as  in  the  late  case  of  a  bequest  for  found- 
ing a  hospital  within  ten  miles  of  London  or  of  Dublin. 


Then,  as  to  the  argument  from  uncertainty,  this  is 
clearly  a  trusty — ^a  direction  which  the  widow  was  under  an 
obligation  to  obey;  and,  as  she  died  without  obeying  it, 
the  Court,  acting  on  the  maxim  that  equality  is  equity, 
would  divide  the  moiety  in  question,  and  give  one  half  to 
charitable  purposes:    Malim  v.  Keighley{c\  Brown  v. 


(a)  4  Ves.  708,  S.  C,  affirmed 
on  rehearing,  5  Id.  495,  and  on 
appeal  R  Id.  661. 


(6)  6  Sim.  267. 
(c)  2  Ves.  jun.  333, 8.  C.  affirm- 
ed on  appeal.    Id.  629. 
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Higg8(fl\  Birch  v.  Wade(b\   Burrovgh  v.  PhUcox{c),      ^if^ 
Fordyce  v.  Bridges  (d).  Salubbubt 

Vm 

Dbnton. 
Mr.  Thompson  in  reply  cited  FaUcner  v.  Butler  (e),         

and  Clowes  v.  Clowes  (/ ). 

The  Vicb-Chancellor. — I  have  a  very  clear  opinion 
that  a  bequest  to  the  charitable  purposes  mentioned  in  this 
will  would  not  be  void,  for  it  is  certain  that  we  often  speak 
of  founding  a  charity,  without  any  intention  in  any  way 
connected  with  land.  Here  there  is  a  clear  option  ''to 
apply  a  part  to  the  foundation  of  a  charity-school,  or  such 
other  charitable  endowment  for  the  benefit  of  the  poor  of 
Offley  as  she  may  prefer/'  It  is  clear  that  one  may  found 
a  charitable  endowment  without  violating  the  statute;  and 
as  to  the  word  *'  such,''  that  does  not  relate  back,  as  it  was 
aigaed,  to  ''  a  charity  school,"  but  refers  to  what  follows, 
the  words  "  as  she  may  prefer." 

The  other  point,  as  to  the  micertainty  of  the  trusty  in  re- 
ference to  which  Fordyce  v.  Bridges  was  cited,  will  require 
a  little  consideration. 

Judgment  reserved. 

His  Honor  was  afterwards  referred  to  Deyley  v.  The 
Attorney-General  (gr),  and  Down  v.  WorraU  (A). 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

July^ith. 
The  question  in  this  case  arises  upon  the  will  of  Lynch     judgmau. 
Burroughs,  who  having,  upon  his  marriage,  settled  a  certain 


(a)  Ubi  supra. 
(6)  a^Ves.  &  Bea.  108. 
(c)  6  My.  &  Cr.  73. 
{d)  2  PhU.  497. 


(e)  1  Ambr.  513. 
(/)  9  Sim.  403. 
iff)  4  Vin.Abr.486,  486. 
(A)  1  My.  &  K  661. 
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SaU)8BUET 
DSKTOK. 

Judgment. 


policy  of  insnranoe  upon  tmst,  as  to  20002.  part  of  the 
proceeds  for  his  wife  absolutely;  and  as  to  the  residue  upon 
certain  trusts  under  which,  in  the  event  of  her  surviving 
him,  she  would  be  entitled  to  a  life  interest  therein,  with 
remainder  to  himself  absolutely,  by  his  will  disposes  of  his 
interest  as  follows: — [His  Honour  read  the  passage  from 
the  will  set  out  above.]  Then  by  a  codicil  the  testator  be- 
queathed the  moiety,  in  which  his  daughter  has  a  life  in- 
terest, to  Sir  Charlea  SaZusbury,  subject  to  the  life  in- 
terest of  his  daughter,  so  that  the  only  question  is  as  to  the 
second  moiety. 

As  regards  this  second  moiety,  he  directs  it  to  be  at  his 
wife's  disposal  by  her  will  **  to  apply  a  part  to  the  founda- 
tion of  a  charity-school  or  such  other  charitable  endow- 
ment for  the  benefit  of  the  poor  of  Offley  as  she  may  prefer, 
tod  under  such  regulations  as  she  may  prescribe  herself, 
and  the  remainder  to  be  at  her  disposal  among  his  relatives 
in  such  proportions  as  she  may  be  pleased  to  direct '' 

The  first  question  that  was  ^xgued  was,  whether  as  to 
the  part  intended  by  the  testator  for  charitable  purposes, 
the  gift  was  or  was  not  void;  and  as  to  this  part  of  the 
case  I  have  no  doubt,  as  I  said  at  the  close  of  the  argument^ 
that  it  was  not  void,  because  under  the  terms  of  the  will 
the  widow  had  an  optioui — she  was  at  liberty  to  apply  that 
part  "  to  the  foundation  of  a  charity-school,  or  such  other 
charitable  endowment,"  as  in  the  will  mentioned.  And 
whatever  may  be  the  effect  of  the  words  "  foundation  of  a 
charity-school,"  occurring  in  the  first  branch  of  that  alter- 
native, it  is  clear  as  to  the  second, — ^the  foimdation  of  a 
charitable  endowment, — ^that  a  bequest  for  such  a  purpose 
would  be  a  lawful  bequest,  and  not  void  under  the  stai  9 
Geo.  2,  c.  86. 


The  gift,  therefore,  amounts  to  a  bequest  of  the  fund  m 
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question  to  be  at  his  wife's  disposal  by  her  will,  therewith 
"  to  apply"  a  part  to  the  foundation  of  such  charitable  en- 
dowment for  the  benefit  of  the  poor  of  Offley  as  she  may 
prefer,  and  under  such  regulations  as  she  may  prescribe, 
and  the  remainder  ''  to  be  at  her  disposal  among"  the  tes- 
tator's relatives  in  such  proportions  as  slie  may  direct 


Now,  if  either  of  these  purposes  had  been  mentioned 
alone,  the  case  would  be  disposed  of  at  once.  The  words 
"to  apply,"  "to  be  at  her  disposal  among,'*  are  much 
stronger  in  &vour  of  construing  this  as  a  trust  than  those 
in  Brown  v.  Higgs,  where  the  words,  "  I  authorise  and 
empower,*' might  have  been  said  to  create  a  mere  authority, 
and  not  a  trust  And  this  is  clearly  the  view  which  Lord  St. 
Leonarda  takes  of  a  will  like  the  present,  in  his  treatise  on 
"  Powers,"  where  he  is  discussing  the  case  of  the  Duke  of 
Marlborough  v.  Lord  Oodol/phin  (a),  and  that  of  Harding 
V.  Qlyn(b).  Admitting  that  there  was  a  distinction  be- 
tween the  two  cases,  be  says^  in  effect,  that  where  there  is  a 
power  of  selection  among  certain  objects,  and  an  intention 
mauifested  that  the  objects  should  not  be  disappointed, — for 
instance,  where  there  is  a  bequest  to  the  testator's  wife  for  life, 
and  after  her  decease  to  he  divided  or  distributed  amongst 
such  of  his  children  as  she  should  appoint, — as  the  right  to 
exclude  some,  does  not  prevent  the  class  from  taking  in 
default  of  appointment,  it  would  now  be  held,  notwith- 
standing the  decision  in  the  Duke  of  Marlborough  v.  Lord 
Oodolphin,  that  the  children  take  in  de&ult  of  appoint- 
ment^ either  by  implication,  or  because  the  power  is  coupled 
with  a  trust  (c). 


Here,  I  can  have  no  doubt  that  the  words  "to  apply" 
and  "  to  be  at  her  disposal  among,"  ai*e  clearly  sufficient  to 


(a)  2  Ves.,  sen.,  61. 


(6)  1  Atk.  469,  S.  C.  5  Ves.  501. 
(c)  2  Bug.  Pow.  163. 
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create  a  trust;  and  that  if  this  had  been  simply  a  bequest 
of  the  whole,  to  be  at  the  widow's  disposal  among  the 
testator's  relatives  in  such  proportions  as  she  might  direct, 
the  widow  dying  without  having  so  disposed  of  it,  the 
whole  would  go  to  the  plaintiff,  as  the  testator's  only  child, 
and  the  only  one  of  his  relatives  capable  of  taking  within  the 
Statutes  of  Distribution  (a) ;  although,  having  this  power  of 
disposal  among  his  "  relatives,"  the  widow  might  have  exer- 
cised it,  had  she  been  so  minded,  in  such  a  manner  as  to 
include  persons  more  distantly  related  to  the  testator  (&). 

Then  the  question  arises,  whether  the  bequest  in  this 
case  is  void  for  uncertainty,  it  being  only  to  be  at  the 
disposal  of  the  widow  '•  as  to  a  part "  (without  saymg  what 
part)  for  one  set  of  objects,  and  "  as  to  the  remainder"  for 
another. 

In  reference  to  this  part  of  the  case,  Fordyce  v. 
BHdges  (c)  is  an  authority  in  point  There  the  beqnest 
was  upon  trust  that  the  trustees,  or  the  survivor  of  them, 
or  the  executors,  administrators,  or  assigns  of  such  survivor, 
should  invest  the  residuary  personal  estate  in  the  purchase 
of  estates  in  England  or  Scotland ;  such  estates,  if  in  ikig- 
land,  to  be  settled  upon  one  set  of  trusts,  and  if  in  Scotland, 
upon  another.  The  trustees  invested  the  greater  part  of 
the  residue  in  Scotch  estates,  and  died ;  and,  the  Court 
being  of  opinion  that  the  discretionary  power  of  selecting 
between  English  and  Scotch  investments  was,  under  the 
circumstances,  at  an  end,  it  was  held,  upon  a  rehearing, 
that  the  fund  remaining  uninvested  became  divisible  in 
equal  moieties,  one  half  upon  the  uses  of  the  English 
estates,  and  the  other  upon  those  of  the  Scotch:  although 
the  trustees,  had  they  been  so  minded,  might  have  exercised 

(a)  See  2  Sug.  Pow.  237.  (6)  See  Harding  v.  <?/yn,  nbi  «ip». 

(c)  2  Phil.  497. 
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their  discretionary   power  so  as  to  entirely  vary  those 
proportions. 

So  again,  in  the  case  of  Longmort  v.  Broom  (a\  where  the 
testator  bequeathed  all  his  personal  estate  to  his  executors 
upon  trust  that  they  should  apply  and  dispose  of  his  per- 
sonal estate  unto  and  amongst  his  two  brothers  Joseph  and 
Benjamin,  and  his  sister  Hannah,  or  their  children,  in  such 
shares  and  proportions^  and  at  such  time  or  times,  as  they, 
his  trustees,  or  the  major  part  or  the  survivor  of  them,  his 
executors  or  administrators,  should  in  their  discretion 
think  proper;  Sir  W.  Grant  said,  "The  inclination  of  my 
opinion  is,  that  the  children  have  an  interest  This  is  not 
a  direct  bequest  to  the  objects;  but  a  bequest  to  the  exe- 
cutors, with  an  authority  to  dispose  among  them.  The 
cases  are  very  different  In  the  former,  the  Court  must,  of 
necessity,  construe  those  words;  for  they  bear  no  sense  of 
themselves.  Tou  cannot  execute  that  intention.  Tou 
must  either  alter  the  word  *  or '  to  *  and,'  and  say  the 
children  are  to  take  either  with  or  after  their  parents ;  or, 
letting  the  word  '  or '  stand,  suppose  a  contingency  in  con- 
templation,— '  to  the  parent,  if  the  parent  is  living;  to  the 
children,  if  the  parent  is  not  living/  But,  in  either  case, 
you  must  make  some  addition  to  the  bequest ;  otherwise,  it 
would  be  void  for  imcertainty.  A  bequest  'to  A.  or  B/  is 
void ;  but  a  bequest '  to  A.  or  B.  at  the  discretion  of  C.,' 
is  good :  for  he  may  divide  it  between  them.  That  is  the 
case  of  this  will  (5)."  Then  he  says  that  the  executors  had 
a  discretion  to  say  to  whom  the  fund  should  be  given — ^the 
parents  or  the  children ;  but  the  Court  had  not  that  dis- 
cretion, but  must  give  the  fund  equally  between  the  parents 
and  the  children,  although  the  executors  themselves  were 
not  80  restrained. 

I  have  been  referred,  since  the  argument,  to  two  cases,  as 


1857. 

Saldbdcrt 

v. 

Denton. 

Jud(/mtut, 


(a)  7  Ves.  124. 


{b)  LI.  128. 
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bearing  upon  this  question,  and  which  have  been  suppoeed 
to  be  in  conflict  with  each  other:  viz.,  the  case  of  Do^ 
V.  The  Attorney  Oeiieral  (a),  and  that  of  Down  v. 
Woi^aUCb). 

The  first  of  these — ^the  case  of  Doyley  v.  The  Attorney 
General — ^was  very  similar  to  the  present  There  the 
property  in  question  was  bequeathed  in  trust  for  certain 
purposes,  and,  subject  thereto,  the  trustees  and  the  survivor 
of  them,  and  the  heirs  and  executors  of  the  survivor,  were 
to  dispose  of  it  to  such  of  his  relations,  of  his  mother's  side, 
who  were  most  deserving,  and  in  such  manner  as  they 
thought  fit,  cmd  for  such  charitable  uses  and  purposes  as 
they  should  also  think  most  proper  and  convenient;  and 
the  Master  of  the  Rolls  (Sir  Joseph  Jekyll)  directed,  that 
one  half  of  the  estate  should  go  to  the  testator  s  relatives 
on  the  mother's  side,  and  the  other  half  to  charitable  uses; 
the  known  rule  that  equality  is  equity  being,  as  he  said, 
the  best  measure  to  go  by. 

It  appears  to  me  that  there  is  no  possibility  of  distin- 
guishing that  case  from  the  present;  for  there  can  be  no 
substantial  difference  between  a  direction  to  dispose  of  pro- 
perty to  such  relations  and  for  such  charitable  purposes  as 
the  trustees  should  think  most  proper,  and  a  direction  like 
the  present  to  apply.  **a  part"  to  such  charitable  purposes 
"  and  the  remainder"  among  relatives  with  a  like  discretion. 
The  two  cases  cannot  be  distinguished. 

The  case  of  Down  v.  WorraU(b)  will  be  found  on  exami- 
nation not  to  conflict  with  that  to  which  I  have  last  re- 
ferred. In  Down  v.  WorraU  the  testator  left  part  of  his 
residuary  personal  estate  to  his  trustees  to  settle  it  either 
to  or  for  charitable  or  pious  purposes,  at  their  discretion,  or 


(a)  4  Viner's  Abr.  485,  486. 


(6)  1  My.  &  Kee.  561. 
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otherwise  for  the  separate  benefit  of  his  sister  and  all  or 
any  of  her  children,  in  such  manner  as  his  trustees  should 
think  fit  And  there  it  was  held,  that  a  sum  which  re- 
mained at  the  decease  of  the  surviving  trustee,  and  which 
had  not  been  applied  either  to  charitable  purposes  or  for 
the  benefit  of  the  testator's  sister  and  her  children,  was 
undisposed  of,  and  belonged  to  the  testator's  next  of  kin. 

Now,  whether  that  case  can  or  cannot  be  reconcilf^d  with 
all  the  others  on  this  subject,  it  is  very  clearly  distinguished 
from  the  present:  for  it  is  one  thing  to  direct  a  trustee  to 
give  a  part  of  a  fund  to  one  set  of  objects,  aiid  the  re- 
mamder  to  another,  and  it  is  a  distinct  thing  to  direct 
him  to  give  "  either"  to  one  set  of  objects  "  or"  to  another. 
Daiun  V.  WorraXl  was  a  case  of  the  latter  description. 
There  the  trustees  could  give  all  to  either  of  the  objects. 
This  is  a  case  of  the  former  description.  Here  the  trustee 
was  bound  to  give  a  part  to  each. 

I  am  therefore  of  opinion,  that^  even  if  the  case  of  Down 
V.  WorraU  can  be  reconciled  with  the  other  authorities  on 
this  subject,  it  cannot  afiect  my  decision  in  the  case  before 
ma  Here  there  is  a  plain  direction  to  the  widow  to  give  a 
part  to  the  charitable  purposes  referred  to  in  the  will  as 
she  may  think  fit,  and  the  remainder  among  the  testator's 
relatives  as  she  may  direct  Ajid  ihe  widow  having  died 
without  exercising  that  discretion,  the  moiety  in  question 
most  be  divided  equally. 

There  will  be  a  declaration,  that^  as  to  one  moiety.  Sir 
Charles  Salusbury  is  entitled  absolutely,  subject  to  the 
Plaintiff's  life  interest  therein,  and  that  the  other  moiety 
is  divisible  in  equal  parts,  one  of  such  parts  to  be  for  cha- 
ritable purposes,  and  the  other  for  the  Plaintiff  absolutely, 
as  the  only  person  entitled  under  the  Statutes  of  Distribu- 
tion. There  must  also  be  a  reference  to  chambers  to  settle 
a  scheme  for  the  application  of  the  part  devoted  to  chari- 
table purpo8e& 

VOL  III.  N  N  K.  J. 


1857. 
Sjllusbubt 

V, 

Dbivtoh. 
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KENNEDY  v.  SEDGWICK. 

Miles  burton,  by  his  wlU  in  1820,  afler  giving  an 
annuity  to  his  daughter  Elizabeth  Kennedy,  directed  his 
trustees,  in  case  of  the  death  of  his  said  daughter  leaving 
any  child  or  children  v^ho  should  live  to  attain  twenty-five 
years,  being  a  son  or  sons,  to  convey  and  assure  all  his 
real  estate  to  the  eldest  of  such  sons,  if  more  than  one;  aod, 
if  only  one,  then  to  such  only  son,  his  heirs  or  assigns,  on 
his  attaining  twenty-five  years  ;  but,  if  there  should  be  no 
son,  then  to  sell  his  real  estate,  and  the  proceeds  to  ank 
into  and  become  part  of  the  residue  of  his  personal  estate. 
And  he  directed  his  trustees  to  stand  possessed  of  the  clear 
residue  of  his  estate  and  eflfects  (subject  to  certain  con- 
tingent pecuniary  legacies),  and  all  accumulations  of  interest 
thereof,  upon  trust,  to  pay  and  divide  the  same  equally  to 
and  amongst  all  and  eveiy  the  child  and  children  of  his  said 
daughter,  when  the  youngest  of  such  children  should  attain 
twenty-one.  The  will  then  contained  a  proviso,  that>  in  case 
of  the  death  of  his  said  daughter  **  without  leaving  any 
child  or  children,"  the  trustees  were  to  convey  his  real  estate 
to  the  sons  of  his  late  sister  Ann,  as  tenants  in  common, 
and  to  assign  and  transfer  the  residue  of  his  personal  estate 
unto  and  amongst  all  the  children  of  his  said  deceased  sister, 
and  that  such   both  SOUS  and  daughters. 

interests  wero 
not  defeasible 
in  the  event  of 
the  death  of 
the  testator^B 
daughter 
without  leav- 
ing any  child 
or  children. 

In  such  a 
case,  the  gift 
over  being 

oontradiotoiy  if  the  word  "  leaving ' 
equivalent  to  "having." 


July  22n<f  . 

struetion — 
VeiUd  Inter- 
ettt—Gift 
over,  eontrik- 
dictory^ 
"  Leaving  " 
congtrued  <u 
"having." 

Bequest  upon 
trust  to  pay 
and  divide 
equally  to  and 
amongst  all 
the  children 
of  testator's 
daughter 
when  the 
youngest 
should  attain 
21,  followed 
by  a  gift  ovf  r 
in  case  of  ti.e 
death  of  hi^ 
daughter 
"  without 
having  any 
child  or  child- 
ren:"—We  W, 
the  youngest 
child  having 
attained  21, 
that  the  fund 
was  divisible 
equally 
amongst  all 
the  children. 


Elizabeth  Kennedy  had  nine  children,  all  of  whom  at- 
tained twenty-one.  It  appeared  that  she  was  now  a  widow, 
and  fifty-seven  years  of  age.  It  was  conceded  that  the  de- 
vise of  the  real  estate  was  void  for  remotenesa 


be  con8trued  literally,  that  word  will  be  reod  u 
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Mr.  Rdt,  Q.C.,  and  Mr.  Giffard,  for  the  PlaintiffB,  the 
sons  of  Elizabeth  Kennedy;  and  Mr.  Oreene,  for  the 
daughters,  who  were  Defendants  in  the  same  interest, — con- 
tended, that,  there  being  a  gift  of  the  clear  residue  of  the 
testator  s  estate  and  effects  to  all  the  children  of  Elizabeth, 
under  which  all  such  children  took  a  vested  interest,  the 
gift  over  in  case  of  the  death  of  Elizabeth  without  leaving 
any  child  was  contradictoiy.  The  Court,  therefore,  would 
read  the  word  "leaving"  as  equivalent  to  "having,"  as  had 
been  done  in  many  similar  wills  :  In  re  TJtompson'a 
Trud8{a),  Maidand  v.  ChaZieQ)),  Casamajor  v.  Strode{c), 
Ex  parte  Hooper  {d),  and  Marshall  v.  HHl{e). 


1867. 


Argtment, 


Mr.  Sandys,  for  the  children  of  Ann  Holgate,  contended, 
that  as  to  the  real  estate  there  was  no  vested  interest  in  the 
children,  consequently  there  could  be  no  pretence  as  to  that 
part  of  the  testator's  property  for  applying  the  rule  of  con- 
struction contended  for  by  the  children  of  Elizabeth;  and 
as  to  the  personalty,  he  submitted  that  the  word  "  leaving" 
must  be  construed  literally. 

Mr.  Prendergast  for  the  testator's  daughter  Elizabeth 


The  Vicb-Chancellor  said,  without  hearing  a  reply, 
that  the  case  was  clearly  one  which  fell  within  the  rule  of 
construction  adopted  in  the  authorities  that  had  been  re- 
ferred to  ;  and,  that  there  being  a  gift  of  the  residue  imder 
which  all  the  children  of  Elizabeth  had  acquired  vested  in- 
terests, the  gift  over  in  case  of  the  death  of  Elizabeth  with- 
out leaving  any  child  was  contradictoiy,  if  the  word  "  leav- 
ing" were  read  literally ;  and  that  the  word  "  leaving"  must 


(a)  6  De  G.  &  S.  667. 
(6)  Madd.  &  Gel.  243. 
(c)  8  Jur.  14. 


(d)  1  Drew.  264. 

(e)  2  Man.  &  Selw.  608. 


JudgmenL 


NN   2 
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MinuU  of 
Jkeree. 


be  read  as  equivalent  to  "having,"    There  would,  there- 
fore, be  a  declaration  bjb  follows : — 

Dbclarb  that  the  devise  of  the  real  estate  to  vest  at  twenty-fi?e  is 
void  for  remoteness.  And  as  to  the  personal  estate,  the  youngest  child 
of  the  testator's  daughter  Elizabeth  having  attained  twenty-one,  and  it 
appearing  that  Elizabeth  is  now  fifty-seven  years  of  age,  declare  thst 
the  personal  estate  is  now  divisible  equally  among  all  the  children  of 
Elizabeth  now  living,  and  the  personal  representatatives  of  su<^  as 
are  deceased,  and  that  such  interests  are  not  defeasible  in  the  event 
of  thf  death  of  Elizabeth  without  leaving  any  child  or  children. 


Jtdy  17th. 

Wm—Unat' 
t&Ued  Doevh 
ment — Parol 
J  Evidence — 
Conetruetion 
— "  which  " 

"  Sums  of 
Mone^"— 
Share; 


WHATELET  v.  SPOONER 

SpOOITER,  the  testator,  by  his  will  in  August.  1843,  after 
directing  his  trustees  to  stand  possessed  of  his  residuaiy 
estate  upon  trust  as  to  two  fifths  for  his  son  Iscuic,  and  as 
to  the  remaining  three-fifths  for  his  daughters  Lucy, 
Charlotte,  and  Frances,  equally,  devised  as  follows : — ''And 
whereas  I  have  made  certain  advances  to  each  of  my 
children  of  different  sums  of  money,  and  may  advance 
will,  tfajtt  '^''aU  other  sums  in  my  lifetime,  now  I  do  hereby  direct  that  all 

and  every  tticA  ^j^^  every  such  sums  of  money  which  I  have  already  ad- 
BumB  of  mo-  J  w  J 

ney  wAtcA  I      vanced  or  covenanted  to  pay,  or  may  hereafter  advance  or 

advanced  or      Covenant  to  pay,  to  my  said  children,  or  to  the  trustees  of 

Svwi^oto^y  ^^^^  respective  marriage  settlements,  as  will  appear  in  a 

children  a»  statement  in  my  handwrituig,  shall  be  brought  into  hotch- 
will  appear 
in  a  state- 
ment in  my  handwritiDg,**  should  be  brought  into  hotohpot: — Hdi,  that  a  subseqaent 
unatteated  statement  in  testator's  bandwritiDg  was  admissible  in  evidence  of  adTances ; 
the  Court  construing  "  which'*  as  meaning  **  as/'  and  the  clause  " as  will  appear/'  Ac.,  m 
mere  words  of  reference,  forming  no  part  of  the  identification  of  the  subject. 

But  such  unattested  document  cannot  be  looked  upon  as  proving  that  an  advaoes  wti 
made  which  was  not  actually  made,  nor  conversely;  and  a  direction  therein,  that  sbures 
so  advanced,  and  which  had  become  depreciated  in  value,  should  be  estimated  at  tbeir 
selling  price  at  the  time  when  the  estate  should  be  divided,  is  inadmissible. 

"  Sums  of  money  "  in  a  will,  held  to  comprise  personal  estate  generally. 


CASES  IN  CHANCERY. 

pot^  and  accounted  for  by  each  child  as  part  of  my  estate  and 
effects^  previous  to  a  division  thereof 

Amongst  the  testator's  papers,  kept  by  him  in  a  private 
box,  there  was  found  after  his  death  a  paper  in  his  hand- 
writing, and  signed  by  him,  but  not  attested,  which  was 
headed  thus : — "An  account  of  money  which  I  consider  as 
advances  to  my  children  respectively,  and  to  be  reckoned  as 
such  in  reference  to  the  distribution  of  my  property  under  a 
will  made  by  me,  and  dated  August^  1843/'  This  paper 
contained  an  enumeration  of  several  advances  therein  stated 
to  have  been  made  to  the  testator's  children,  the  total 
amounts  being  as  follows : — ^To  Lucy,  \4&bL  ;  to  Ghar- 
lotte,  3000;. ;  to  Isaac,  62642. ;  and  to  Frances,  3226Z.  The 
advances  to  Charlotte,  Isaac,  and  Frances  appeared  by  the 
account  to  have  consisted  in  part  of  canal  shares  and 
securities. 
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The  paper  concluded  as  follows : — "  These  caual  shares 
and  securities  having  been  so  much  depreciated  by  rail- 
roads, it  is  my  desire,  that,  in  the  distribution  of  my  pro- 
perty amongst  my  children,  the  value  of  those  shares  and 
securities  shall  be  estimated  to  each  child  at  the  selling 
price  of  such  shares  and  securities  at  the  time  when  the 
division  amongst  them  takes  place  under  my  will  Isaac 
Spoaner.    April  7, 1845." 

The  testator  died  in  January,  1849. 

The  bill  prayed  that  the  rights  and  interests  of  the  tes- 
tator's children  under  the  will  might  be  ascertained  and 
declared. 


Mr.  Rolt,  Q.  C,  and  Mr.  0,  L,  Russell,  for  the  Plaintiflf 
Lucy: — 


ArgwmeiU, 
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lu  the  division  of  the  testator's  estate  the  paper  ivriting 
of  the  7th  of  April,  1845,  ought  to  be  treated  as  ooncluave 
evidence  of  the  testator's  intention ;  and  the  advances  men- 
tioned in  that  document,  and  those  advances  only,  ought 
to  be  brought  into  hotohpotw  The  authorities  shew  that 
a  will  may  refer  to  extrinsic  evidence  for  the  purpose  of 
determining  the  donee  or  the  subject  matter  of  the  devise, 
Stubbs  V.  Sargon(p)\  where  the  devise  was  to  the  persons 
who  should  be  in  copartnership  with  the  testatrix  at  the 
time  of  her  decease,  or  to  whom  she  should  have  disposed 
of  her  business;  and  it  is  immaterial  whether  such  extrin- 
sic evidence  is  or  is  not  in  writing,  or  whether,  if  in  writing, 
it  is  or  is  not  attested. 


But  if  the  paper  writing  in  question  is  not  to  be  treated 
as  conclusive  evidence  of  what  has,  and  what  has  not  been 
advanced,  it  will  at  least  be  treated  as  prim&  facie  evidence 
that  the  advances  therein  mentioned  to  have  been  made, 
were  in  fact  made  And  the  Court  will  direct  regard  to  be 
had  to  its  contents  in  the  inquiry  to  be  made. 

If  the  paper  writing  is  to  be  disregarded  altogether,  still 
all  advances  which  can  be  shewn  by  other  evidence  to  have 
been  made,  must  be  brought  into  hotchpot,  that  being 
clearly  the  intention  of  the  testator  according  to  the  true 
construction  of  the  clause  in  the  will. 

Mr.  Shapter,  for  the  Defendant  Frajuses,  and  Hb.  Haines, 
for  the  Defendant  Charlotte,  were  desirous,  upon  moral 
grounds,  that  the  dociunent  should  be  admitted;  but,  if  ad- 
mitted at  all,  it  should  be  admitted  in  toto,  and  so  as  to 
carry  out  the  testator's  intention  relative  to  the  canal  shares 
and  securities  which  had  become  depreciated  in  value;  and 
to  this  the  Plaintifis  objected. 


{a)  2  Keen,  io6  ;  S.  C,  affirmed  on  appeal,  3  My.  &  Cr.  W7. 
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Upon  legal  grounds  the  document  is  inadmissible.  The 
testator  could  not  by  his  will  reserve  to  himself  a  power  of 
directing  by  a  subsequent  unattested  document  what  sums 
are  to  be  brought  into  hotchpot.  Yet  this  is  what  he  at- 
tempts to  do  by  the  clause  in  question  in  the  will,  the  true 
construction  of  which  is  this^  "  All  and  eveiy  such  sums  of 
money  ....  as  will  appear  in  a  statement  in  my  hand- 
writing."' The  latter  words  are  a  portion  of  the  identifica- 
tion of  the  subject,  and  not  a  mere  vicious  addition.  In  all 
the  cases  in  which  effect  has  been  given  to  references  to 
unattested  documents,  or  to  the  incorporation  of  unattested 
documents  in  wills,  the  wills  in  question  were  made  before 
the  operation  of  the  late  Wills  Act^  and  were  restricted  to 
personal  property.  When  real  property  as  well  as  personal 
was  included,  as  in  East  v.  Twyford  (a),  an  unattested  do- 
cument was  held  inoperative  as  to  the  former. 
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Then  as  to  Stvhhs  v.  Sargon  (6),  it  depended  on  an  act 
of  another  person,  as  well  as  on  an  aot  of  the  testatrix, 
who  should  be  her  devisee,  and  the  decision  is  not  an 
authority  that  a  devise  may  be  made  to  depend  on  a  future 
act  of  the  testator  solely;  and  although  it  is  true  that  Lord 
CoUenharns  reasoning  would  appear  to  go  to  that  length, 
it  is  clear  that  there  must  be  some  limitation  in  this  re- 
spect, for  the  writing  of  a  paper  pointing  out  the  name  of 
the  devisee  would  be  "an  act  of  the  testator,"  and  to  admit 
such  a  paper,  if  unattested,  would  be  in  direct  contraven- 
tion of  the  recent  Wills  Act  (c). 

Mr.  iTraiK  appeared  for  the  trustees  of  the  will. 

Mr.  RoU,  Q.  C,  in  reply : — 

The  words  "  all  and  every  such  sums  of  money  luhich  I 


{a)  4  H.  L.  C.  617.      (6)  3  My.  &  Or.  507.       (c)  1  Jarm.  Wills,  366. 
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have  already  adyanced,''  &c.,  are  to  be  read  •*  all  and 
every  Buch  sums  of  money  as  I  have  already  advanoed," 
&c.  And  the  subsequent  words,  "  as  will  appear  in  a  state- 
ment in  my  handwriting/'  are  to  be  read  in  a  paren- 
thesis^  and  so  as  not  to  form  a  necessary  part  of  the  de- 
scription of  the  sums  of  money  in  question.  The  .words 
"sfl  will  appear''  are  used  in  the  sense  in  which  they  occur 
in  pleadings  in  Chancery,  as  in  England  v.  Downs{(i), 
where  there  was  an  assignment  of  all  and  every  the  house- 
hold goods,  and  all  other  the  effects  of  the  assignor,  the 
particulars  whereof  were  stated  to  be  more  folly  set  fwth 
and  expressed  in  an  inventory  thereof  signed  by  the  aa- 
signor  and  thereunto  annexed;  and  there  was  in  &ct  no 
inventory  so  signed  or  annexed :  yet  it  waa  held  that  tke 
deed  was  not  void  for  want  of  it,  and  that  the  chattels 
might  be  ascertained  by  extrinsic  evidenca  If  you  may 
refer  to  the  fact  of  advancement,  you  may  refer  to  any 
document  evidencing  that  fact;  and  if  you  may  refer  to 
such  a  document  at  all,  you  may  refer  to  it  for  all  puiposea 

The  Vicb-Chanckllok. — Do  you  contend  that  the  woids, 
*'  sums  of  money  "  c(»nprise  the  canal  shares  and  securities? 

Mr.  Rolt — We  da  They  comprise  every  description  of 
property  forming  the  subject  of  an  advance. 

The  following  cases  also  were  cited:  i2a8«  v.  Cunyn^ 
hame(b),  WhytaZl  v.  Kay{€),  Scmfard  v.Raikes{d),  Haber- 
gham  v.  Vince7U(e),  Johnson  v. BcM  (/),  and  Wood  v.  Bauh 
diffeig). 


jvdgm^tu,        Vice-Chancellor  Sir  W.  Page  Wood: — 

I  have  considered  this  case  during  the  argument,  and  it 
(a)  2  Beav.  523,  538.  («)  2  Vea.  jun.,  204;  8.C^i 


(b)  12Ve8.  29. 

(c)  2  My.  &  K.  765. 
(oO  X  Mer.  646. 


(«)  2  Vea.  jun., 
Bro.  C.C.  363. 
(/)  5  De  G.  &  S.  85. 
(g)  6  Exch.  407. 
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is  dear  to  me  that  the  words,  "  such  sums  of  money/'  occur- 
ring in  the  clause  in  question  in  the  will,  refer  to  the  clause 
"  which  I  have  already  advanced,"  Ac,  the  word  "  which  *' 
being  used  instead  of  *'  as/'  which  would  have  been  more 
proper,  though  ''which"  is  often  used  in  this  manner  in  early 
English  writers;  and  as  to  the  clause  "as  will  appear  in  a 
statement  in  my  handwriting,"  those  words  are  mere  words 
of  reference,  as  in  the  case  of  reference  made  to  documents 
when  produced,  in  Bills  or  Answers  in  Chancery.  They  do 
not  refer  back  to  the  word  "  such/'  and  form  no  part  of 
the  identification  of  the  subject;  so  that  the  case  is  brought 
within  that  of  Englcmd  v.  Downa  (a). 

A  strong  reason  for  this  construction  is,  that  the  words 
"as  will  appear  in  a  statement  in  my  handwriting"  must 
refer  either  to  a  document  entirely  future, — ^not  commenced 
at  the  date  of  the  will— or  to  a  document^  or  running  ac- 
count, which  the  testator  might  possibly  have  already  com- 
menced, but  which  he  had  not  completed  at  the  date  of 
his  will ;  and,  in  either  case,  if  I  am  to  look  upon  the  tes- 
tator as  having  intended  the  statement  to  which  he  refers  as 
the  sole  and  conclusive  evidence  of  his  intention  as  to  what 
was  and  what  was  not  to  be  brought  into  hotchpot,  his  omis- 
sion to  leave  a  complete  statement — and  any  accident 
might  prevent  his  leaving  a  complete  statement— of  all  ad- 
vances woidd  frustrate  what  was  obviously  a  main  intention 
of  his  will — ^that  intention  being  manifestly,  that  all  advances 
made  to  his  children  before  the  date  of  his  wiU,  or  which 
might  be  made  after  that  date,  should  be  brought  into 
hotchpot.  The  plain  meaning  of  the  testator  is,  *'  I  intend 
this  to  be  done;  and  I  further  mean  to  leave  a  docimient 
which  will  assist  my  trustees  in  carrying  my  intention  into 
effect  I  will  assist  in  giving  evidence  to  guide  them  by 
leaving  a  writing/'  and  the  case  is  clearly  like  that  of 
England  v.  Downs, 

Then,  as  to  the  question,  to  what  extent  the  paper  writ- 
(a)  2  Beav.  623^  536. 


1867. 


J%d^maU, 
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J^^^      ing  in  queetion  is  to  be  treated  as  evidence,  it  cleariy  cannot 
be  looked  upon  as  conclusively  proving  that  an  advance  has 
been  made  which  was  not  actually  made ;  and,  on  the  other 
Jndgmeni.     ^^^^>  ^  ^^  omits  to  mention  any  advance  which  has  ao- 
tually  been  made,  that  omission  ought  to  be  supplied 

Much  less  can  I  admit  the  direction  at  the  dose  of  the 
document,  that  the  value  of  the  canal  shares  and  securities 
which  have  been  depreciated  shall  be  estimated  at  the 
selling  price  at  the  time  when  the  division  takes  place. 
Those  shares  and  securities  must  be  brought  into  hotchpot 
at  the  value  they  had  at  the  date  when  they  were  respec- 
tively advanced. 

It  was  argued  by  Mr.  Shapter,  that,  if  I  put  this  con- 
struction upon  the  will,  I  must  direct  the  smallest  sums 
— every  sixpence  that  was  ever  given  by  the  testator  to 
any  of  his  children — to  be  brought  into  hotchpot  But  that 
result  will  not  follow.  The  Court  has  its  own  habitual 
practice  in  reference  to  advancement  to  guide  it  in  this 
respect;  and,  in  the  present  case,  I  have  the  testator's 
own  words  that  what  is  to  be  brought  into  hotchpot  is,  all 
and  every  such  sums  of  money  as  he  has  already  "  advanced 
or  covenanted  to  pay,"  or  may  thereafter  "advance  or 
covenant  to  pay "'  to  his  said  children,  or  to  the  trustees  of 
their  marriage  settlements. 

I  shall,  therefore,  declare  that  all  sums  of  money,  or 
other  personal  estate,  paid  or  given  by  the  testator  to  any 
of  his  children,  or  to  the  trustees  of  their  marriage  settle- 
ments, by  way  of  advancement,  or  which  he  has  covenanted 
to  pay  or  give  to  his  children,  or  to  the  trustees  of  their 
marriage  settlements,  ought  to  be  brought  into  account  in 
the  division  of  his  personal  estate.  There  will  then  be 
an  inquiry  accordingly;  and  as  to  any  personal  estate  so 
advanced  other  than  money,  there  will  be  an  inquiry  what 
was  the  value  of  such  personal  estate  at  the  time  when  the 
same  was  advanced. 
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1857. 

EARP  V.  LLOYD.  j^iy  izth. 

1  HE  bill  averred  that  the  Plaintiff  was  seised  in  fee  of  a  Procf  ice- 
certain  field  or  piece  of  land  situate  at  or  near  a  place  called  Evidence  com- 
OakeaweU  End,  in  the  parish  of  Wednesbury,  in  the  county  p^^^^ 
of  Stafford,  and  known  by  the  name  of  "  Oakeswell  Piece,"  9^^^^  '^<'«'* 

.  .  .  meiU — Boum- 

With  all  mines,  mmerals,  ironstone,  and  other  substances  m  dary— 

and  under  the  same ;  and  that,in  July,  1866,  the  Plaintiff  had  ^^ 

received  a  letter  signed  by  the  Defendant  Lloyd,  on  behalf  ^^'^^^^ 

of  himself  and  his  co-Defendants,  whereby  the  Defendants  ther  a  piece  of 

gave  him  notice  that  they  were  entitled  to  and  were  the  ib  or  is  not 

owners  of  all  the  mines  and  minerals  in  and  under  a  cer-  op^^S^of^*^ 

tarn  piece  of  land,  which  they  described  as  "  situate  in  the  «°^.  ^f^. 

parish  of  Wedneshwry,  at  or  near  a  place  called  OakesweU  tiff  ayemng 

Evd,"  and  certain  cottages  adjoining  thereto ;  "which  said  ig  eiSiU^^to 

land  and  cottages,"  the  Defendant's  notice  proceeded,  "are  |^^teJ^°5^^ 

now  or  formerly  were  called  or  known  by  the  name  of  cumenta  may 

*  Finch  Backs  Farm,  otherwise  Pinch  Backs  Farm,' "  The  tabUBhing  his 

bill  then  averred  that  the  piece  of  land  referred  to  in  the  ^^£^00^*' 

said  notice  is  the  said  field  or  piece  of  land  called  OakesweU  withstanding 

*^  such  doGu- 

Piece,  but  the  same  was  never  called  or  known  by  the  name  ments  may 
of  Finch  Backs  Farm,  otherwise  Pvnch  Backs  Farm,    The  the  Defend- 
eighteenth  paragraph  of  the  bill  contained  a  charge  that  all  *°**"  *^^®- 
the  mines  and  minerals  in  and  under  the  Plaintiff's  field  in  a  case  of' 
caUed  Oakeswdi  Piece  belonged  to  the  Plaintiff  absolutely,  {^^'^^eD^ 
together  with  the  surface  of  the  said  field  :  and  that,  with  fondant  was 

ordered  to  pro* 

reference  to  a  deed  of  1699,  on  which  the  Defendants  duoe  all  maps, 
relied  as  containing  a  reservation  under  which  they  claimed  tornenTand 
such  mines  and  minerals,  the  said  reservation,  if  any  such  ^l^^^  ^^ 
there  were,  did  not  include  the  mines  and  minerals  \mder  ments  relating 
that  field  or  any  part  thereof,  but  must  relate  to  some  other  at  issue,  but 
land.    The  bill  prayed  that  the  Defendants  might  be  re-  ^^ji^^^^ 

such  parte  of 
the  deeds  and  other  documents  as  did  not  describe  or  relate  to  parcels. 
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strained  from  working  ironstone  or  ooal  under  the  Plain- 
tiff's land. 

The  Plaintiff  having  obtained  an  order  for  production  of 
documents,  the  Defendants  filed  an  affidavit  setting  forth  a 
list  of  documents  in  their  possession  relating  to  the  matters 
in  the  bill  mentioned,  including  certain  maps,  plans,  and 
terriers,  deeds,  and  other  documents,  for  which  the  Defend- 
ants claimed  protection,  on  the  ground  that  they  related 
to  and  shewed  or  tended  to  shew  their  title  to  the  min^ 
and  minerals  in  the  bill  mentioned,  and  to  win  and  work 
the  same;  and  that  none  of  them  in  any  manner  shewed  or 
tended  to  shew  that  the  Plaintiff  or  any  of  the  persons 
under  whom  he  claimed  had  now  or  ever  had  any  estate, 
rights  title,  or  interest  in  or  to  the  said  mines  and  minerals, 
or  any  part  thereof,  or  to  the  truth  of  any  of  the  matters  in 
the  bill  alleged. 


The  Plaintiff  then  took  out  a  summons,  which  was  now 
adjourned  into  Court  for  the  production  of  the  documents 
for  which  the  Defendants  by  their  affidavit  sought  pro- 
tection. 


ArgumefU.  Mf.  R^^  Q.  c.,  and  Mr.  JoUiffe,  for  the  Plaintiff,  con- 
tended that  the  documents  ought  to  be  produced  The 
question  was  one  of  boundary ;  and  although  the  documents 
might  contain  evidence  common  to  both  parties,  as  being 
the  evidence  of  the  title  of  both,  the  PlaintLBTs  right  to 
discovery  was  not  to  be  affected  by  that  circiunstance : 
Burrell  v.  ]ilichol8on{a)\  and  see  Vioe-Chancellor  Wig- 
ram's  "  Points  in  the  Law  of  Discovery,"  p.  325. 

Mr.  James,  Q.C.,  and  Mr.  Speed,  for  the  Defendants,  re- 
sisted the  application. 


(a)  I  My.  &  Kee.  681. 
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The  Vice-chancellor— Has  not  the  PlaintiflFa  right      Jf^ 
to  see  the  parcels  in  your  deeds  having  regard  to  the  aver- 
ments in  the  eighteenth  paragraph  of  his  bill?    Otherwise 
the  swearing  is  very  like  swearing  to  the  contents  of  a  do-     Araummi 
cumentk 

Mr.  Jcumes,  Q.C. — Here  the  Plaintiff's  prima  fecie  title 
is  admitted,  the  Defendants  admitting  his  title  to  the  sur- 
fiswe;  consequently,  the  whole  burthen  of  proof  lies  with 
the  Defendants,  who  have  to  shew  that  the  minerals  were 
reserved,  and  the  Plaintiff  has  no  right  to  a  discovery  of  that 
which  relates  exclusively  to  the  way  in  which  the  Defend- 
ants will  make  out  the  issue  they  have  tendered. 

They  cited  Bolton  v.  The  Corporation  of  Liveiyool  (a), 
and  Adams  v.  Fi8Jier{b). 

The  Vicb-Chancellor. — Burrell  v.  NickoUon  is  an* 
authority  in  favour  of  the  Plaintiffa     There  it  was  a  n^a- 
tive  averment  on  the  Plaintiff's  part     He  said,  "  I  am  not 
within  the  boundary;"  and  the  Defendants  were  ordered  to 
produce  the  rate-books  and  documents  in  their  possession  * 
which  might  establish  that  averment 

[The  case  of  The  Attorney-Oeneral  v.  Thompeonic)  was 
also  cited] 

A  reply  was  not  heard. 


Vicb-Chancellor  Sir  W.  Page  Wood  :— 

The  documents  in  question,  so  far  as  they  describe  or  re-      jwigmetu, 
late  to  parcels,  must  be  produced. 

(a)  1  M.  &  K.  88.         (6)  3  My.  &  Cr.  646.        (c)  7  Hare,  106. 
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1857.  The  case  is  thi&     The  bill  avers  that  the  Flabtiff  is 

seised  in  fee  of  a  field  or  piece  of  land  at  or  near  Oahewxil 
End,  known  by  the  name  of  OcJceatueU  Piece,  mih  the 
mines  and  other  substances  in  and  under  the  same.  It  then 
sets  out  a  notice  given  to  the  Plaintiff  by  the  Defeodant 
Lloyd,  that  he  or  his  co-Defendants  are  entitled  to  all  the 
mines  and  minerals  in  and  under  a  certain  piece  of  land  de> 
scribed  in  the  notice  as  at  or  near  a  place  called  Oakeev^ 
End,  and  as  being  now  or  formerly  called  or  known  by  the 
name  of  Finch  Badca  Farm,  otherwise  Pinch  Backs  Farm; 
and  then  the  bill  avers,  that  the  piece  of  land  referred  to  in 
the  notice  is  the  said  field  or  piece  of  land  called  "  Oaket- 
well  Piece,"  and  that  the  same  was  never  called  or  known 
by  the  name  of  "Fvnch  Backe  Farm,  otherwisePwicABacb 
Jfarmf, 

The  whole  issue,  therefore,  between  the  parties  is,  whether 
the  field  or  piece  of  land  called  "  Oakeawdl  Piece,"  is  or  is 
not  identical  with  or  part  of  land  now  or  foimerly  called  or 
known  by  the  name  of  "  Fmch  Backs  Farm,"  otherwise 
"  Pi/nch  Backs  Farm." 

That  being  so,  the  case  comes  as  near  to  that  of  Burrdl 
V.  Nicholson  (a)  as  can  be.  There  the  Bill  was  for  diacoveiy 
in  aid  of  an  action  to  try  whether  the  PkintifTs  house  wa£ 
within  the  parish  of  St  Margaret,  Westminster,  and  liable 
as  such  to  parochial  rates,  the  Defendants  being  the  parish 
officers  and  the  vestry  clerk  of  Si  Margaret's,  And  the 
Court  ordered  the  production  of  rate  books  and  other  docu- 
ments, although  containing  evidence  of  the  Defendants' 
title,  upon  the  ground  that  the  question  was  one  of  boun- 
dary, as  the  documents  in  question  might  afford  native 
evidence  of  the  Plaintiff's  title,  by  shewing  that  his  house 
was  not  within  the  parish  in  question. 

(a)  1  My.  &  Kee.  680. 
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And  so  in  the  case  of  Smith  v.  Duke  of  Beaufort  (a),  where  ^  ^^^^' . 
the  question  was^  whether  the  Defendant  was  bound  to  pro- 
duce documents  tending  to  prove  that  a  custom  or  claim  to 
dues  demanded  by  him  had  varied  at  dififerent  periods  as  judgmetu, 
to  the  quantity  of  toll  and  in  other  respects,  and  thereby  to 
impeach  its  legal  existence  and  validity.  The  defence  was 
that  the  documents  were  the  Defendant's  title-deeds,  and 
evidenced  his  right  to  the  duty  in  question;  but  the  docu- 
ments were  ordered  to  be  produced,  upon  the  ground  that 
they  did  not  exclusively  evidence  the  Defendant's  title; 
they  shewed  the  variations  in  the  bill  alleged  to  have  taken 
place  at  different  periods  in  the  alleged  custom  or  toll,  and 
thereby  tended  to  disprove  the  Defendant  s  title  (6). 

So  here  the  deeds  which  evidence  the  Defendants'  title 
may  afford  the  strongest  negative  evidence  to  shew  that 
the  field  or  piece  of  land  called  "  Oakeswell  Piece/'  is  not 
identical  with,  or  part  of,  land  now  or  formerly  called  or 
known  by  the  name  of  "Fifnch  Backs  Farm,"  or  "  Pi/nch 
Backs  Farm!' 

In  £EU!t,  the  object  of  this  summons  is  not  to  have  a  dis- 
covery of  title-deeds,  as  such,  but  to  have  a  discoveiy  of 
that  which  might  have  been  contained  in  maps.  Every- 
thing that  describes  or  relates  to  parcels,  everything  that 
tends  to  shew  boundary,  ought  to  be  produced. 

There  must  be  an  order  for  production  of  the  maps, 
plans,  and  terriers  mentioned  in  the  schedule;  and  also  of 
the  deeds  and  other  documents  mentioned  in  the  schedule ; 
but  with  liberty  to  seal  up  on  affidavit  such  parts  of  the 
deeds  and  other  documents  as  do  not  describe  or  relate  to 
parcela 

Ordered  accordingly.  ^ 

(a)  1  Hare,  607  ;  &  C,  affirmed  on  appeal,  1  Ph.  209.       (6)  Id.  220. 
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Jan,  23rrf  <£r  COX  V.  COX. 

24tA. 

CoiU^Parti'    -*  ^^^  was  a  suit  for  partition,  in  which  several  of  the 
tton  Suit-^       Plaintiffs  as  well  as  of  the  Defendants  were  injBintfi. 

Cottiprevtout 

to  CommitHon  -      -      ,  .:i        •  j 

-^Ififanu.  Upon  the  cause  commg  on  for  further  consideratiOD,  and 

In  a  suirfor     «pon  the  question  of  costs, 

partition,  coBtB 

dJfiSwdl      ^'-  BaggaUay,  in  the  absence  of  Mr.  Rdt,  Q.C.,  for  tbe 

the  oosta  in-  Plaintiffs,  asked  that  the  costs  of  the  infants,  whether  Flain- 

ihe  iaBuin^of  ti£b  or  Defendants,  including  as  well  costs  incurred  before 

rion!Tib^  the  issumg  of  the  commission  as  those  incurred  flutoe- 

incorred  sub-  quently  thereto,  should  be  charged  upon  and  raised  out  of 

theroto,  the  shares  allotted  to  them  respectively  in  severalty.    Any 

MdTSrfewdT  other  order  would  bear  unjustly  upon  the  next  friend  or 

to  be  miwd  ^^  ajult  Plaintiflfe. 

out  of  the 

aharea  allotted  ,  i 

tosuchinfiuita       Mr.  W.  Peavson,  for  the  infant  Defendants,  opposed  the 

reepeotively  ,.     ,. 

in  lenity.       application. 

The  Vicb-Chancellor  said,  that,  unless  some  precedent 
could  be  cited  as  an  authority,  he  felt  a  diflSculty  in  order- 
ing the  costQ  incurred  previously  to  the  issuing  of  tbo  com- 
mission to  be  charged  upon  the  shares  of  parties  under 
disability. 

The  cause  stood  over  for  inquiry  whether  any  precedent 
could  be  found  for  such  an  order. 

Jan,  24^  Mr.  BoggaUay  now  cited  the  case  of  Singleton  v.  Bop- 
kins  (a),  in  which,  in  a  partition  suit,  where  a  lunatic  was 
tenant  in  tail  in  possession,  the  share  allotted  to  him  ^ 
severalty  was  ordered  to  bear  the  costs  not  only  of  such  lu- 
natic, but  of  other  parties  interested  in  that  share  in  re- 
mainder expectant  upon  the  estate  tail. 

•  The  Vice-Chancexlor  thereupon  made  the  order. 

(a)  4  W.  R.  107. 
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In  be  LAZARUS.  av^.  4ih. 

1  HIS  was  a  petition  for  payment  out  of  court  of  a  firnd  Cbfte— 
paid  in  by  trustees  under  the  Trustee  Relief  Act  a^^^t^m^ 

iakingOopie§ 

It  appeared  that  the  trustees  had  taken  copies  of  the  ^^  l_**^ 

affidavits  of  the  parties  claiming  to  be  beneficially  interested  ?]™*^?^^^* 

in  the  fund.  trart  fiindi 

into  court 
under  the 

Trustee  Belief 

Act»  and  take 
CMipies  of  affi- 

Ifr.  GaimSj  Q.  C.,and  Mr.  Aston,  for  the  Petitioners,  con-  davHa  of 
tended  that  the  trustees  ought  not  to  be  allowed  the  costs  mjTtrbe  h^ 
of  the  copies  of  affidavits  so  taken  by  them.  SS  hi^ttT 

fond,  will  not 

Mr.  WiUcock,  Q.  C,  and  Mr.  BiLton  for  the  Respondents,  be  allowed 

their  oosta  of 

Mr.  J,  Pea/rson  for  the  Trustees.  affida^^tTao 

taken  by  them. 


The  Yice-Chancellob  said,  that  on  this  occasion  he  Judgmei^. 
would  not  interfere  with  the  discretion  of  the  taxing  master; 
but  he  wished  it  to  be  distinctly  understood  that  in  future, 
at  least  in  this  branch  of  the  Court,  trustees  who,  having 
paid  trust  funds  into  court  under  the  Trustee  Relief  Act, 
chose  to  take  copies  of  affidavits  of  parties  claiming  to  be 
beneficially  interested  in  the  fund,  would  not  be  allowed  the  ^ 

costs  of  the  copies  of  affidavits  so  taken  by  them. 
The  trustees  were  mere  stakeholders  claiming  no  bene- 
ficial interest,  and  if  such  a  practice  existed,  it  was  high 
time  to  stop  it  (a). 

(a)  Similar  obBervations  were  in  the  matter  of  (/Harass  Ton- 
made  by  His  Honour  on  the  tine,  which  stands  over  for  the 
preceding  day,  upon  a  petition      present  for  further  evidence. 

VOL,  IIL  0  0  VL  J. 
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July  23nl. 

Hu$hamd  and 
Wife-Sepa' 
rate  Use — 
Alienation — 
Tmet. 


CALVERT  u  JOHNSTON. 

A  SPECIAL  CASE.— By  an  indenture,  dated  1819,  and 
by  a  bond  of  even  date,  an  annidty  of  5501.  for  the  life  of 
Nannetie  Johnston,  payable  quarterly,  with  a  proportionate 
part  thereof  up  to  the  day  of  her  decease,  was  granted  by  a 
Mr.  lyrummond  and  secured  to  trustees  upon  trust  to  pay 
the  same  to  Nannette  for  her  sole  and  separate  use,  and  as 
to  any  proportion  thereof  which  should  be  due  and  payable 
at  the  time  of  her  decease,  and  up  to  the  time  of  her  decease, 


SetUement, 
in  contempla- 
tion of  mar- 
riage, of  an 
annuity  se- 
enred  by 
bond  to  N,, 
(the  intended  i     i    •  • 

wife),  together  upon  trust  to  pay  the  same  to  her  executors  and  admini- 

then  due,  upon   Stratora 
trust  for  her 

theMpeceipu'  By  an  indenture,  dated  1831,  being  the  settlement  made 

^ointees  or^  in  contemplation  of  the  marriage  of  Nannette  with  John 

assigns,  to  be  Foi'ster,  reciting  the  indenture  of  1819,  and  that  there  was 

charges  for  then  in  arrear  and  unpaid  in  respect  of  the  annuity  the  sum  of 

and  aU  MTwirs  *75Z.,  it  was  declared  that  the  said  trustees  should  stand 

and  all  future  possessed  of  the  said  annuity,  and  all  arrears  then  due  and 

and  growing       *  " 

payments;  and  payable  thereon,  and  all  then  future  or  growing  payments 

cease  upon  thereof,  upon  trust,  after  the  solemnisation  of  the  marriage, 

alUndsm?^  to  pay  the  same  from  time  to  time  and  at  all  times  as  and 

gular  the  said  when  the  Same  should  become  due  and  payable,  into  the 

or  such  of    '  proper  hands  of  Nann£tte,  for  her  sole  and  separate  use  and 

BhoSdbe  benefit,  and  independent  of  the  order,  control,  or  engage 

unpaid  or  un-  ment  of  Fovster,  her  then  intended  husband,  the  receipts  of 

disposed  of  ,  .  ,  ,  j      j 

at  the  time  of  Nannette,  her  appomtees  or  assigns,  alone  to  be  good  ana 
the  events^   °  effectual  and  sufficient  discharges  for  the  said  annuity,  and 

which  hap- 
pened) to  her 
children 
(nominatim),  with  provisions  for  their  maintenance,  education,  and  advancement. 

Subsequently,  the  annuity  being  in  arrear  to  an  amount  exceeding  3000/.,  N.  and  ber 
trustee  released  the  annuity  and  aU  arrears  and  future  payments,  and  in  consideration  of 
such  release  the  obligor  conveyed  certain  hereditaments  to  trustees  upon  trust  to  eell, 
and  out  of  the  proceeds  to  pay  3000/.  to  N.,  her  executors  or  administratora,  and  ibe 
surplus  to  himself,  N,  being  a  party  to  such  conveyance. 

ffeld,  that  upon  N,'b  death  the  3000/.  passed  to  her  husband,  and  was  not  impretfcd 
with  any  trust  for  the  benefit  of  her  children. 


all  arrears  thereof,  and  all  future  and  growing  payinente 
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thereof  or  for  so  much  thereof  as  should  therein  be  acknow- 
ledged or  expressed  to  be  received.  And  from  and  after 
the  decease  of  Nannette,  as  to  all  such  arrears  or  other 
payments  of  the  said  annuity  as  should  be  then  due  and 
payable  up  to  the  day  or  time  of  her  decease  upon  the 
trusts  thereinafter  declared  concerning  the  same.  Those 
trusts  were^  to  pay  all  and  singular  the  said  trust  moneys, 
or  such  of  them  as  should  be  unpaid  or  undisposed  of  at  the 
time  of  her  decease,  as  she  should  by  will,  notwithstanding 
bercoveriore,  appoint;  and  in  default  of  such  appointment^ 
upon  trust  to  pay  and  assign  &e  same  to  three  children  of 
Ncmnette  [naming  them]  as  tenants  in  common,  to  vest  at 
twenty-one  or  marriaga  The  deed  then  contained  provi- 
sions for  survivorship  and  for  the  maintenance,  education, 
and  advancement  of  such  children. 


1867. 


SiaUmenL 


In  February,  1847,  the  annuity  was  in  arrear,  the  arrears 
considerably  exceeding  3000!. ;  and  the  trustees  of  the  an- 
nuity had  obtained  judgments  against  Drurwmond,  which 
remained  unsatisfied  Under  these  circumstances,  by  an 
indentiu^  dated  February,  1847,  and  made  between  Davis 
(the  surviving  trustee  of  the  annuity)  of  the  first  part» 
Forster  and  Nannette  his  wife,  of  the  second  part,  and 
Drwmmand  of  the  third  part,  reciting  that  Drumrrumd 
being  desirous  of  having  a  release  and  discharge  of  and  from 
the  annuity,  and  all  arrears  and  future  payments  thereof 
and  securities  for  the  same,  had  requested  ForsUr  and 
Nannette  his  wife,  and  Davis,  to  execute  such  release  and 
discharge  accordingly,  which  they  had  agreed  to  do  on 
Drurrvmond  conveying  certain  fee  farm  rents  and  heredita- 
ments mentioned  in  an  indenture  of  even  date  (subject  to 
a  mortgage  for  3000Z.)  to  Robins  and  Roper,  their  heirs 
and  assigns,  upon  the  trusts  in  the  indenture  of  eVen  date 
declared,  it  was  witnessed  that  Davis,  at  the  request  and 
by  the  direction  of  J^orster  and  Nannette  his  wife,  and  also 
Forster  and  Nawrvette  his  wife  did  acquit,  release,  and  for 
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ever  discharge  Drummond,  his  heirs,  executors,  administra- 
tors and  assigns,  their  estates  and  effects,  from  the  said 
annuity  and  all  arrears  and  future  payments  thereof,  and 
from  the  bond  and  judgments  and  all  other  securities  for 
paym^it  of  the  said  annuity,  arrears,  and  future  paymentSL 

By  the  indenture  of  even  date,  in  pursuance  of  the  said 
agreement  and  release,  the  said  fee  farm  rents  and  here- 
ditaments subject  to  the  mortgage  for  30002.  were  appointed 
and  conveyed  by  DrUTnmiond  to  the  use  of  Bobi/na  and 
Roper,  their  heirs  and  assigns,  upon  trust  to  sell  and  to 
stand  possessed  of  the  moneys  to  arise  fix>m  the  sale^  upon 
trust  after  satisfying  the  mortgage  debt  of  30002b  to  {no- 
cure  satisfaction  to  be  acknowledged  on*  the  respectiTe 
records  of  all  judgments  entered  up  against  Drummond,  on 
the  best  terms  that  could  reasonably  be  obtained;  and  in 
the  next  place,  to  pay  to  Nannette,  her  executors  or  ad- 
ministrators, the  sum  of  30002.,  and  the  surplus  to  Drwrn- 
mand,  his  executors,  administrators,  or  assigna 

Ncmnette  died  in  1848,  intestate,  i'ors^  died  in  1850, 
largely  indebted.  A  creditors'  suit  was  instituted  for  ad- 
ministration of  his  estate ;  and  upon  the  inquiries  made 
under  the  decree  in  the  suit  it  appeared  that  his  assets, 
even  if  they  included  the  30002.  directed  to  be  raised  by 
the  indenture  of  February,  1847,  and  the  interest  due 
thereon,  would  be  insufficient  to  meet  his  liabilitiea 


The  Plaintiff  was  a  creditor  otForster,  and  he;was  also 
the  sole  legal  personal  representative  as  well  of  Forster  as 
of  Nam/nette.  The  principal  Defendants  were  the  children 
of  Nawnette, 

The  question  for  the  opinion  of  the  Court  was,  who  was 
entitled  to  the  30002.  or  the  moneys  to  be  produced  by  Uie 
sale  of  the  fee  farm  rents  representing  the  same. 
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Mr.  WUlcock,  Q.  C,  and  Mr.  GUffard,  for  the  Plaintifl^ 
contended  that  the  Plaintiff,  as  the  personal  representa- 
tive of  Forater  and  his  late  wife,  was  entitled  to  the  moneys 
in  question,  and  that  the  same  were  applicable  to  the  pay- 
ment of  Forater'a  debts  as  part  of  Ins  estate  and  assets. 
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The  settlement  did  not  contain  any  clause  restraining 
alienation;  in  fact^  it  was  framed  in  the  only  mode  which 
would  enable  Nanridte  to  make  a  valid  and  effectual  alien- 
ation as  against  her  own  claims  in  the  event  of  her  surviv- 
ing her  husband.  A  release  merely,  without  consideration, 
would  have  been  effectual  to  extinguish  her  right  to  all 
arrears ;  and  if  she  could  have  released  without  considera- 
tion, it  was  competent  to  her  to  stipulate  as  she  had  done 
for  a  consideration;  and  upon  her  so  doing,  the  30002.  in 
question  became  her's  absolutely,  not  impressed  with  any 
trust  Otherwise  the  construction  of  the  settlement  would 
amount  to  a  restraint  on  anticipation. 

Even  if  the  30002.  were  to  be  looked  upon  as  the  savings 
of  her  separate  estate,  the  right  to  that  sum  passed  to  her 
husband. 


Mr.  Rolty  Q.  C,  and  Mr.  Gole,  for  the  Defendants,  the 
chfldren  of  Ncmnette : — 

The  true  construction  of  the  settlement  is  this: — If  there 
are  arrears,  and  such  arrears  are  paid  to  the  wife,  she  can 
receive  and  spend  them.  If  there  are  arrears,  and  such 
arrears  are  not  paid  to  her,  they  fall  within  the  trusts  for 
the  children.  It  is  as  if  she  had  said,  "  As  to  all  such 
sums  as  shall  become  due  in  respect  of  the  annuity  and 
shall  not  be  actually  paid  during  my  life,  they  shall  belong 
to  you.''    In  that  there  would  have  been  nothing  illegal. 
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The  Vicjb-Chakcellor. — I  do  not  think  there  wonli 
But,  by  the  settlement,  the  receipts  of  the  wife,  **  her  ap- 
pointees and  assigns,"  are  to  be  good  discharges  for  the 
annuity  and  all  arrears,  and  all  future  and  growing 
payments.  The  annuity,  therefore,  and  arrears,  and  all 
future  and  growing  payments  were  payable  to  the  wife, 
her  appointees  and  assigns.  Now  the  trust  under  which 
you  claim  is  restricted  to  "  such  of  the  said  trust  moneys  as 
shall  be  unpaid  or  undisposed  of  at  the  time  of  her  de- 
cease.'' 

Mr.  RoU, — ^Then  had  she  at  the  time  of  her  death  dis- 
posed of  these  arrears  ?  CSearly  not,  except  by  substitut- 
ing for  them  the  3000?.  mentioned  in  the  deed  of  1847. 
The  recitals  in  that  deed  contain  nothing  to  indicate  an 
intention  to  vary  the  trusts  which  the  settlement  impressed 
on  the  arrears  in  question;  and  where  one  fund  is  substi- 
tuted for  another,  in  which  several  parties  have  successiTe 
interests,  the  fund  so  substituted  is  not  acquired  for  the 
exclusive  benefit  of  any  one  of  such  parties,  but  is  bound 
by  all  the  trusts  by  which  the  original  fiind  was  affected: 
James  v.  Dean  (a),  Qiddings  v.  Oiddvngs  (6). 

But,  in  truth,  it  is  understating  the  case  to  say,  that 
what  was  done  by  the  deeds  of  1847  wa«  merely  a  substi- 
tuting of  one  fund  for  another.  The  real  effect  of  those 
deeds  was,  to  make  the  fee  farm  rents  a  security  for  so 
much  of  the  arrears  as  was  then  due.  And  the  children 
are  now  entitled  to  the  benefit  of  that  security. 

It  is  a  mistake  to  say,  that  the  wife  had  an  absolute  in- 
terest She  had  only  a  partial  and  qualified  interest^  her 
children  also  taking  an  interest — an  interest,  namely,  to 
the  extent  of  arrears  not  paid  at  the  time  of  her  death, 


(a)  11  Ves.  395. 


(b)  3  Russell,  241. 
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and  to  that  extent  there  was,  in  effecti  a  restraint  on  anti- 
cipation. 

The  case  is  of  the  utmost  importance  to  the  children, 
who,  if  the  Plaintiff  succeeds,  will  take  no  part  of  the 
fund,  the  whole  being  required  to  satisfy  the  husband's 
creditors. 


561 

1867. 
Calvbbt 

V. 

Johnston. 


Mr.   Bird  appeared  for  the   Defendants  RoHtis  and 
Roper,  the  trustees  of  the  fee  farm  rents. 


The  Vice-Chanckllor  Sir  W.  Page  Wood  (without 
calling  for  a  reply) : — 

This  case  is,  no  doubt,  one  of  great  importance  to  the 
children;  but  upon  the  face  of  the  deeds  it  is  impossible  for 
me  to  hold,  that  they  are  entitled  to  any  part  of  the  fund 
in  question. 

The  settlement  contains  a  recital,  that  there  was  then  in 
arrear  and  impaid  in  respect  of  the  annuity  a  sum  of  4752. ; 
and  then  it  declares,  that  the  trustees  are  to  stand  possess- 
ed of  the  said  annuity,  and  all  arrears  then  due  and  pay- 
able thereon,  and  all  then  future  or  growing  payments 
thereof,  upon  trust  to  pay  the  same  from  time  to  time  as 
and  when  they  shall  become  due  and  payable  to  the  wife, 
for  her  sole  and  separate  use — every  sum,  therefore,  whether 
p^d  or  unpaid,  is  to  be  held  upon  those  trusts — and  the 
receipts  of  the  wife,  her  appoi/rUees  and  assigna,  are  to  be 
good  discharges  —  therefore,  if  any  sums  should  not  be 
paid  to  her,  the  receipt  of  her  appointees  or  assigns  would 
be  good  discharges  for  such  sums ;  and  then  the  settlement 
proceeds  to  declare  that,  from  and  after  the  decease  of  the 
wife,  as  to  all  such  arrears  or  other  payments  of  the  said 
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annuity  as  shotild  be  then  due  and  payable  up  to  the  day 
or  time  of  her  decease,  they  are  to  be  held  upon  the  trusts 
thereinafter  declared  concerning  the  same,  those  trusts  be- 
ing "  to  pay  all  and  singular  the  trust  moneys  or  sneb  of 
them  as  should  be  wapaid  or  UTtdiapaaed  (/  at  the  time 
of  her  decease,''  as  she  should  by  will  appoint^  and  in  de- 
&ult  of  such  appointment  to  the  children. 

Mr.  Rolt  says,  that  the  words  **  unpaid  or  undisposed  of" 
are  not  to  have  the  effect  of  enlarging  the  previous  trost; 
but  by  the  previous  trust,  or  rather  by  the  recdpt  clause, 
it  appears  that  the  parties  to  whom  the  annuity  and  ar- 
rears were  payable  were  not  only  Nanm^ette  herself  but  her 
appointees  and  assigns.  Consequently,  by  holding  these 
arrears  to  have  been  effectually  disposed  of  by  the  deeds  of 
1847,  I  am  not  at  all  enlarging  the  operation  of  the  pre- 
vious trust 


It  is  true  that  the  parties  might  have  anticipated  that 
considerable  sums  would  become  due  and  in  arrear  m  re- 
spect of  the  annuity,  and  might  have  stipulated  by  the  set- 
tlement, had  they  been  so  disposed,  that^  as  to  such  sums 
the  wife  should  not  have  the  power  of  appointing  or  assign- 
ing them;  and  had  they  so  stipulated,  then,  of  course,  she 
would  have  been  restrained  from  alienation.  But  this  they 
have  not  thought  fit  to  do.  On  the  contrary,  the  settle- 
ment has  reserved  to  the  wife  a  power  to  appoint  and  as- 
sign— a  power  to  dispose  of  the  annuity  and  all  arrears  and 
all  future  and  growing  payments,  and  the  trust  under 
which  the  children  claim  is  restricted  to  so  much  as  should 
be  ''unpaid  or  undisposed  of  at  the  time  of  her  decease.'' 

The  cfoly  question,  therefore,  is,  whether  she  has  disposed 
of  it  Now  as  to  the  30002.,  she  could  of  course  dispose  of 
that  by  an  assignment  to  a  stranger,  as  well  as  by  spending 
it  herself;  and  such  an  assignment  would  have  been  per- 
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fecUy  good:  or  she  might  say,  as  in  effect  she  has  said,  to 
the  parties  by  whom  the  annuity  was  payable,  "  Tou  owe 
me  3000^,  I  will  give  you  a  receipt  for  it,  and  will  then 
lend  it  to  you  on  mortgaga^'  And  such  a  transaction  would 
have  been  good,  not  only  in  form,  but  in  substance. 


1867. 
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Mr.  Rdt  says,  that  she  never  intended  that  there  should 
be  any  change  in  the  trusts  with  which  the  original  fund 
was  impressed ;  and  he  would  argue,  that  the  case  is  like 
that  of  a  mortgage  of  a  wife's  lands,  reserving  the  equity 
of  redemption  to  the  husband  and  his  heirs,  where  the 
Court  holds,  that  the  wife  or  her  heirs  should  redeem,  and 
not  the  heir  of  the  husband,  the  equity  of  redemption  go- 
ing according  to  the  right,  and  not  according  to  the  form 
in  which  it  is  reserved.  But  in  this  case  the  trustee  of  the 
annuity  joins  in  the  conveyance  of  J  847,  and  the  wife  by 
that  deed  directs  the  30002.  to  be  paid  to  hersell 


Upon  the  deeds  before  me  I  cannot  conclude  that  the 
lady  meant  that  to  be  reserved  for  others  which  she  has 
expressly  reserved  to  herself;  and  I  must  therefore  declare 
that  the  Plaintiff  is  entitled  to  the  30001. 
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r.  a  Wood.  Y£M  V.  EDWARDS. 

May  6.       JOHN  YEM,  at  the  date  of  his  will,  was  in  possession  as 

LordsJtuHoes  owner  of  2  a.,  3  r.,  31  p,  of  land,  parts  ^of  the  Fared  of 

Nov,  bth,      Dea/rby  in  the  county  of  Gloucester,  being  inclosed  encroach- 

FarciiofDean  ^®^^  ™^®  ^^^  *^®  ^^^^^• 
—1  A  2  Ftrt. 
c.  42.  >C<m- 
Atruc^Mii — 
TruiUe  and 


The  law,  as  it  then  stood  in  reference  to  such  encroach- 
cS^Tg^"*  ments,  was  regulated  by  an  Act  of  Parliament  of  the  20th 
'f^jZ^'^  year  of  King  Charle9  the  Second  (a),  intituled  "  An  Act  for 
Jtematfukrman  the  Increase  and  Preservation  of  Timber  within  the  Fored 
Orownr-^Pur-  of  Bean,"  by  which  it  was  enacted,  that,  to  the  end  the  said 
^^^^^j^ngnt.  forest  and  premises  might  be  perpetually  reserved  and 
^    *: — ^,     ,  estated  in  the  Crown  for  public  use,  and  might  not  be 

The  Act  land  ,  ,.  ,  ^  ,  ,         ?      t 

2  Vict.  C.42,  granted  or  disposed  to  any  private  use  or  benefit  In  case 

the  titles  to^°^  ^^J  person  or  persons  should  presume  to  take,  or  should 

L^Mof  en-^  obtain,  any  gift,  grant,  estate,  or  interest  of  or  in  the  enclo- 

croachmenta  sures  Or  wastes  of  the  said  Forest,  every  such  gift  grant* 

of  J)ean,  was  estate,  and  interest  should  ipso  facto  be  null  and  void,  and 

to  aflfecre^^-  *^®  person  or  persons  so  taking  or  obtaining  the  same 

ties  to  wWch  should  be,  and  was,  and  were  thereby  made  and  declared 

the  property  ^  ^  "^  , 

might  be  sub-   utterly  disabled  and  incapable  to  have,  hold,  or  enjoy  any 
hMida' of  those  such  gift,  grant,  estate,  or  interest 

who,  at  the 

paaaing  of  the 

Act,  were  the  holders  of  such  encroachments,  or  the  rights  of  parties  claiming  in  remainder 

expectant  upon  the  determination  of  their  estates. 

Therefore,  where  it  appeared  that  a  party,  who  was  holder  and  in  possession  of  an  eo- 
eroachment  at  the  passing  of  the  Act,  and,  as  such,  had  obtained  a  conveyance  in  fee  under 
the  8th  section,  was  so  in  possession  under  a  devise  to  her  for  her  life  only,  with  remainder! 
over*: — Ifeld,  that  she  had  acquired  the  fee  not  only  for  her  own  benefit,  but  alw  for  the 
benefit  of  those  in  remainder ;  and  that  the  latter  were  entitled  to  call  upon  her  deviiieeB 
for  a  conveyance  of  the  fee. 

The  12th  section  of  the  Act  explained.  It  was  intended  to  provide  for  disputes  between 
parties  claiming  adversely  the  legal  right  (speaking  without  r^^rd  to  the  Crown's  title)  to 
be  in  possession  and  treated  as  holders.  It  has  no  reference  to  the  case  of  parties  oUim- 
iog  as  equitably  interested,  or  as  entitled  in  remainder. 


(a)  20  Car.  2,  c.  3. 
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John  Fern,  by  his  will,  in  1824,  devised  the  messtiage  and 

land  of  which  he  was  so  in  possession  to  his  wife  Benedicta  Tem 

for  her  life,  with  remainder  to  the  Plaintiflfe  in  fee.     He  Edwards. 

died  in  the  same  year.  ~      ^ 

In  the  year  1831,  an  Act  was  passed  for  ascertaining  the 
boundaries  of  the  Forest  and  for  other  purposes  (a),  under 
which  a  commission  was  issued  to  certain  commissioners, 
with  authority,  amongst  other  matters,  to  inquire  of  the 
purprestures,  encroachments,  and  trespasses  on  the  soil  of 
the  Crown  within  the  boundaries  of  the  Forest 

The  commissioners  caused  plans  to  be  prepared  and 
annexed  to  their  second  report,  dated  1834,  in  which 
encroachments  made  before  the  year  1787  were  coloured 
red ;  those  made  between  1787  and  1812  were  coloured 
blue;  and  those  made  since  1812  were  coloured  yellow.  In 
these  plans  parts  of  the  encroachments  of  which  John  Tem 
was  in  possession  in  1824,  were  coloured  blue,  and  the  rest 
were  coloured  red.  Benedicta  Yem  was  named  in  the 
appendix  to  the  report  as  the  holder  of  both  portions.    . 

By  the  Act  1  &  2  Vict  a  42,  s.  4,  it  was  enacted,  that^  as 
regards  the  encroachments  coloured  blue  in  the  plans,  the 
commissioners  for  the  time  being  of  her  Majesty's  Woods 
and  Forests,  or  any  two  of  them,  should,  on  the  application 
of  the  persons  respectively  claiming  to  be  entitled  thereto, 
grant  leases  of  the  said  several  encroachments  to  the  per- 
sons whose  names  were  mentioned  in  the  references  to  the 
plans  annexed  to  the  report  as  the  holders  thereof,  or  the 
persons  claiming  under  them  or  otherwise ;  such  leases  to 
be  granted  to  such  persons  respectively,  and  their  respec- 
tive heirs  and  assigns,  for  the  lives  of  such  three  persons  as 

(a)  1  &  2  Will.  4,  c.  12. 
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should  be  named  by  the  respective  possessors  of  sodi  en- 
croachments, and  at  such  rents  as  the  Commissioners  of 
Woods  and  Forests  should  think  fit,  not  exceeding  two 
shillings  per  acre,  which  leases  might  be  renewable  as  the 
commissioners  should  think  fit 

By  the  8th  section  of  the  same  Act  it  was  enacted, 
that^  as  regards  the  encroachments  coloured  blue  or  yellow, 
it  should  be  lawful  for  any  person  entitled,  in  the  opinion 
of  the  Conmiissioners  of  Woods  and  Forests,  to  have  a  lease 
thereof  granted  under  the  Act,  at  any  time  within  ten 
years  fi*om  the  passing  of  the  Act,  to  purchase  the  fee 
simple  of  such  encroachments  at  a  price,  not  exceeding 
twenty-five  years  purchase  on  tlie  rent^  which,  in  the  opinion 
of  the  commissioners,  ought  to  be  reserved  in  any  lease 
proposed  to  be  granted ;  and  thereupon  the  same  encroach- 
ments should  be  conveyed  by  any  two  of  such  commis- 
sioners to  the  person  entitled  to  the  same,  in  such  manner 
and  form  as  the  commissioners  shoidd  think  fit 

After  the  passing  of  the  Act  1  &  2  Vict  a  42,  Beriedida 
Yem  obtained  from  the  Commissioners  of  Woods  and 
Forests  a  conveyance  in  fee  simple  of  such  parts  of  the 
encroachments,  of  which  her  husband  was  formerly  in  pos- 
session, as  were  coloured  blue,  in  consideration  of  certain 
small  payments  by  her,  amounting  in  the  whole  to  somewhat 
less  than  4Z. 

By  her  will,  in  1856,  Benedicta  devised  all  her  real  es- 
tate to  the  Defendants  Edwards  and  Cooper.  She  died 
in  the  same  year. 

The  Defendants  having  brought  actions  of  ejectment 
against  the  Plaintiffi  to  recover  such  parts  of  the  said  en- 
croachments as  were  coloured  blue  on  the  plans,  the 
Flaintiffii  filed  their  bill  for  an  injunction  to  stay  the  pro- 
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oeedings  in  ejectment^  and  praying  that  the  Defendants 
might  be  decreed  to  convey  to  them,  or  as  they  might 
direct^  the  encroachments  comprised  in  the  deeds  poll,  and 
thereby  expressed  to  be  conveyed  to  Benedicta  Yem,  and 
to  deliver  up  the  deeds  relating  thereto.  Arfftment. 


Mr.  Jeaad  now  moved  for  a  decree,  as  prayed  by 
the  bill. 

He  contended  that  the  object  of  the  Act  1  &  2  Yict 
a  42,  was  to  give  a  parliamentary  title  to  all  holders  of 
encroachments  like  those  in  question,  upon  their  complying 
with  the  provisions  of  the  Act;  but  it  formed  no  part  of  the 
scope  of  the  Act  to  disturb  existing  equities  between  such 
holders  and  third  persons.  Here  the  grant  in  fee  simple 
had  been  obtained  by  the  widow  on  account  of  her  posses- 
sion as  tenant  for  life  under  her  husband's  will ;  and  the 
grants  being  a  benefit  derived  from  the  possession,  enured  to 
the  reversioner,  according  to  the  ordinary  rule  in  equity, 
that  where  trustees,  mortgagees^  and  persons  interested 
obtain  a  renewal  of  a  lease,  the  new  lease  is  subject  to  the 
trusts  of  the  old  lease :  Ratue  v.  Chichester  (a),  James  v. 
Dean  (6),  Eyre  v.  Dolphin  (c). 

He  cited  also  Doe  v.  Morris  (d). 

Mr.  RoU,  Q.  C,  and  Mr.  Sovihgate  for  the  Defendants, 
contended  that  they  were  entitled  to  the  property  freed 
from  any  estates  or  interests  which  the  testator  might  have 
attempted  to  create. 

The  12th  section  («)  of  the  Act  had  provided  that  any 

(a)  Amb.  719.  (d)  2  Bing.  N.  C.  189. 

9)  11  Vea.  392.  (c)  Set  out  below,  p.  674. 

(e)  2  B.  &  B.  290,  298, 299. 
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dispute  as  to  the  right  to  a  lease  or  oonyeyance  should  be 
referred  to  the  verderers  of  the  forest,  that  sndi  verderen 
should  determine  who,  in  their  opinion,  were  best  entitled 
to  have  such  lease  or  oonveyance  granted,  and  that  their 
decision  should  be  final.  The  Flaintiffi  ought  to  have  set- 
tled their  dispute  in  that  way;  and  not  having  done  so  they 
were  now  too  late,  or  at  any  rate  this  Court  had  no  juris- 
diction. The  question  was  one  simply  of  construction  upon 
the  words  of  the  Act,  and  the  rule  of  equity  on  whidi  the 
Plaintif&  relied  was  inapplicable. 

Mr.  Jesael  replied. 

The  Vice-Chancellor  reserved  judgment 


Ifatf  6th, 
JudgvMut. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  property  in  the  Forest  of  Dean  which  is  in  question 
in  this  cause,  was  held  by  John  Yem,  the  testator,  tiirough 
whom  the  Plaintiffs  claim,  and  had  been  acquired  by  him, 
as  far  as  such  property  could  be  acquired,  by  encroachments 
on  the  forest  It  appears  that  numerous  persons  bad  made 
like  encroachments,  all  of  which  were  by  an  Act  passed  in 
the  time  of  Charles  the  Second  (a)  absolutely  voidable,  if 
not  actually  void,  if  they  coiJd  be  proved  to  have  been 
made  since  the  passing  of  the  Act  of  Charles  the  Second. 
These  encroachments  being  very  numerous,  and  the  date  of 
them  probably  in  many  instances  uncertain,  a  commission 
was  issued  by  the  Crown  to  certain  commissioners,  who  made 
their  first  report  in  1832,  and  their  second  report  in  183i 
the  object  of  the  inquiry  being  to  ascertain  what  was  right 
and  proper  to  be  done  with  reference  to  the  several  en- 


(a)  20  Car.  2,  c  a 
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eroachments  which  had  been  so  made,  notwithstanding  the         1857. 
statute  of  Charlea  the  Second, 

The  conclusion  to  which  the  commissioners  came  is  re- 
cited in  the  Act  of  Parliament  to  which  I  am  about  to 
refer,  the  1  &  2  Vict  c.  42,  and  in  effect  was  this :  that 
there  were  certain  encroachments  which  were  made  of  an 
ancient  date,  and  that  they  were  so  ancient  that  there  was 
a  difficulty,  in  some  cases,  in  deciding  whether  they  had  or 
had  not  been  made  before  the  time  of  Charles  the  Second,  and 
if  they  had  been  made  since  the  time  of  Charles  the  SecoTid, 
they  had  been  so  long  suffered,  that,  in  the  opinion  of 
the  commissioners,  it  was  reasonable  that  the  rights  of 
property  should  be  considered  as  having  been  acquired 
in  that  particular  class  of  incroachments;  and  they  describe 
them  in  a  map,  and  mark  them  red.  All  the  encroachments 
80  coloured  red  were  old  encroachments,  which  had  been 
taken  in  before  the  year  1787.  At  that  period  they  stop- 
ped with  reference  to  these  old  inclosures,  and  they  recom- 
mended to  the  Crown,  as  appears  by  the  Act  of  Parliament 
which  I  am  now  about  to  refer  to,  that  those  particular  in- 
closures should  be  deemed  to  be  the  actual  property  of  the 
persons  who  were  the  apparent  owners  of  them.  As  to 
certain  other  encroachments  which  had  been  made  between 
the  year  1787  and  the  year  1812,  which  they  designated 
on  the  map  and  coloured  blue,  they  were  of  opinion  that 
another  course  should  be  taken,  namely,  that  leases  for 
lives  should  be  granted  "  to  their  present  possessors,"  upon 
which  words  I  must  comment  presently,  at  very  low  rents, 
and  they  should  have  the  option  within  a  limited  time  of 
purchasing  these  rents  for  a  small  payment  of  so  many 
years  purchase,  amounting  to  very  small  payments  as  re- 
garded the  value  of  the  land  in  question,  and  thereby  if 
they  thought  fit  they  might  acquire  the  fee  simple  in  those 
lands.  Then  as  to  certain  others  which  are  not  now  in 
question  in  this  cause,  coloured  yellow,  encroachments  since 
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1812,  they  recommended  a  different  course,  not  giving  so 
complete  a  title  as  in  the  other  casesL 

I  will  first  look  to  the  report  of  the  commissioners  as  it 
is  recited  in  the  Act  of  Parliament  I  have  no  doubt  in 
my  own  mind  that  I  am  entitled  under  this  recital,  and 
under  this  Act^  to  look  to  the  whole  report  of  the  commis- 
sioners; but  I  look  at  it^  in  the  first  instance,  as  contained 
in  the  Act  of  Parliament^  and  I  do  not  think,  looking  at 
the  whole  report,  that  it  makes  any  substantial  difference; 
the  only  difference  being  this,  that  you  see  by  the  report 
that  the  quantities  of  land  w^re  very  small, — ^in  many  case^ 
a  few  perches  only,  and  in  other  cases  rarely  amounting  to 
more  than  an  acre  or  two, — and  extremely  numerous,  so  that 
the  class  of  persons  to  be  dealt  with  were  persons  having 
very  small  tenements,  and  were  very  many  in  number. 

The  Act  of  the  1  &  2  Vict  c.  42,  recites  in  the  first 
place  the  Act  of  Chanrles  the  Second,  which  declares  all  en- 
croachments ipso  facto  void.  It  then  recites,  that^  under 
a  certain  Act  of  the  1  &  2  Will  4,  a  12,  the  commis- 
sion to  which  I  have  referred  had  been  appointed  to  in- 
quire into  and  distinguish  the  boundaries  of  the  Forest  cf 
Bean,  and  of  the  lands  of  His  then  Majesty's  subjects 
within  the  same,  and  to  inquire  of  the  purprestures,  en- 
croachments, and  trespasses  on  the  soil  of  the  Crown  within 
the  boundaries  of  the  forest  Then  it  proceeds  to  recite 
that  the  commissioners  had  made  their  inquiries,  ''and  by 
their  second  report,  dated  the  1st  of  May,  1834,  and  which 
report  is  stated  by  them  to  relate  to  the  boundaries  of  the 
Forest  ofBea/n,  and  of  the  lands  of  Her  Majesty's  subjects 
within  the  same,  and  the  rights  and  interests  of  persons 
occupying  or  claiming  to  be  interested  in  lands  or  tene- 
ments within  the  bounds  of  the  said  forest,  the  origin  or 
alleged  origin  of  such  rights  and  interests,  and  also  the 
dates,  value,  and  other  particulars  of  all  other  purprestures, 
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encroachments,  and  trespasses  in  and  upon  the  soil  of  Her  1667. 
Majesty  within  the  said  forest,  after  stating,  amongst  other 
things  in  the  said  report,  that  the  said  commissioners  had 
confined  their  attention  to  encroachments  in  the  said  forest 
properly  so  called,  and  that  they  had  found  it  necessary  to 
have  maps  prepared,  in  which  the  encroachments  described 
as  such  in  a  certain  map  made  in  the  year  1787,  in  pur- 
suance of  the  report  of  certain  commissioners,  should  be 
laid  down  distinct  from  those  of  a  more  modem  date;  and 
also  stating,  that,  in  the  maps  so  prepared  under  the  direc- 
tion of  the  said  commissioners  whose  report  is  in  recital, 
(and  which  maps  are  annexed  to  the  said  report),  the  old 
encroachments  were  coloured  red,  those  which  were  taken 
in  between  the  years  1787  and  1 81 2  blue,  and  those  inclosed 
smce  the  year  1812  yellow;  that  every  facility,  by  repeated 
notices  given  generally  and  individually,  had  been  a£forded 
to  the  several  parties  in  possession  of  lands  coloured  blue 
and  yellow,  to  appeal  against  the  colour  by  which  their  en- 
croachments were  distinguished,  and  nearly  all  of  them  ap- 
peared before  the  said  commissioners  in  person  or  by  proxy ; 
that  the  few  who  did  not  so  appear  received  further  notice 
of  the  day  appointed  for  final  adjudication;  that  all  red  en- 
croachments were  included  in  one  class,  because  the  said 
commissioners  could  not  presume  that  any  of  them  were  in- 
closed before  the  said  Act  of  the  20th  year  of  king  Charles 
the  Second  ;  but,  the  Crown,  having  had  its  attention  called 
by  the  proceedings  of  the  commissioners  appointed  in  1787, 
as  in  the  report  is  mentioned,  to  the  existence  of  these  red 
encroachments,  and  not  having  taken  any  effectual  steps  to 
assert  its  right,  ought  not  to  disturb  the  possession ;  the  com- 
missioners by  their  report,  therefore,  recommended  that  the 
lands  coloured  red  in  the  said  plans  (amounting  to  1510 
acres,  2  roods,  and  32  perches,  should  be  declared  to  be  free- 
hold of  inheritance,  subject,  however,  to  a  condition  that 
no  additional  dwelling-houses  should  be  erected  thereon 
without  the  license  of  the  Crown,  to  be  registered  in  the 
VOL.  III.  p  p  K.  J. 
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1867.  Court  of  Attachments;  and  that  the  lands  coloured  blue  in 
the  plans^  containing  573  acres  and  10  and  a  half  perches, 
should  be  granted  to  their  present  possessors  for  three  lives^ 
not  renewable  except  at  the  pleasure  of  the  Crown ;  and  that 
the  said  possessors  should  respectively  pay  rents  varying 
from  one  shilling  to  two  shillings  per  acra'* 

The  Act  then  recites,  that  the  commissioners  farther 
make  a  recommendation  as  to  the  possessors  of  land  coloured 
yellow,  who  were  very  few  in  number — the  blue  contained 
573  acres,  and  the  yellow  only  24  acres,  2  roods,  9 4  perches; 
and  that  they  mention  also  certain  other  lands  which  they 
have  coloured  green,  and  which  they  recommend  should  be 
treated  in  the  same  way  as  the  red  lands  there  mentioned 

That  being  recited  in  the  Act  by  way  of  preamble,  there 
follows  this  concluding  passage:  "And  whereas  the  said 
Second  Report  of  the  said  Commissioners  of  Enquiry  was 
presented  to  the  Commons  House  of  Parliament  in  the  year 
1835,  and  was  soon  afterwards  printed  by  order  of  the  said 
House ;  and  whereas  it  is  expedient  to  make  provision  for 
the  carrying  into  effect  the  recommendations  contained  in 
the  said  Beport  in  manner  after  mentioned,  subject  to  such 
modifications  or  alterations  as  are  after  contained,  and  also 
to  make  provision  for  preventing  any  further  encroach- 
ments on  the  wastes  of  the  said  forest"  And  then  the  LegiS' 
lature  proceed  to  enact  what  foUowa  They  do  not  say  they 
adopt  the  entire  report  as  it  stands,  which  might  have  made 
it  doubtful  how  far  any  particular  value  could  be  attached 
to  the  opinion  of  the  commissioners  in  the  report,  inasmuch 
as  they  recommend  it  to  be  done  with  certain  modifications, 
but  they  proceed  to  enact,  after  certain  formal  clauses  as  to 
how  the  copies  of  plans  are  to  be  open  to  inspection  and  to 
be  evidence,  that  all  encroachments  coloured  red  and  gre^ 
shall  be  held  by  the  possessors  as  if  the  Act  of  Charles  the 
Second  had  never  been  passed,  and  also  as  if  they  had  been 
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occupied  more  than  sixty  years  before  the  passiBg  of  this  1867. 
Act  (a),  so  as  to  come  within  the  benefit  of  the  nullum 
tempus  Act.  The  red  and  green  property  is  treated  as 
actual  property  and  subject  to  all  the  incidents  of  property 
which  might  have  accrued  to  an  actual  holder.  Then,  as 
to  the  encroachments  marked  blue,  the  encroachments  in 
question  in  this  cause,  they  enact  *  that  the  Commissioners, 
for  the  time  being,  of  Woods  and  Forests,  shall,  upon  the 
application  of  the  persons  respectively  claiming  to  be  entitled 
thereto,  grant  leases  of  the  said  several  encroachments  to 
the  persons  whose  names  are  mentioned  (in  the  references 
to  the  plans  annexed  to  or  which  accompanied  the  said 
report)  as  the  holders  thereof,  or  the  persons  claiming  under 
them  or  otherwise : " — (That  passage  would  clearly  entitle 
me  to  look  into  the  report  to  see  who  are  the  persons  de- 
scribed as  holders,  and  to  see  anything  that  might  be  stated 
with  reference  to  such  holding) — "  such  leases  to  be  granted 
to  such  persons  respectively,  and  their  respective  heirs  or 
assigns^  for  the  lives  of  such  three  persons  as  shall  be  named 
by  the  respective  possessors  of  such  encroachments  or  the 
lives  and  life  of  the  survivors  or  survivor,  at  such  rents  as 
the  Commissioners  of  '\Voods  and  Forests  should  think  pro- 
per, not  exceeding  the  rate  of  28,  per  acre ""  (6).  The  5  th  sec- 
tion enacts,  that  it  shall  be  lawful  to  renew  those  leases  on 
the  dropping  of  the  lives.  The  7th  section  directs  cer- 
tain covenants  to  be  inserted  in  the  leases;  and  then  the 
8th  enacts,  "  That,  as  regards  the  encroachments  coloured 
blue  or  yellow,  it  shall  be  lawful  for  any  person  to  whom 
any  lease  thereof  may  have  been  granted  under  this  Act^  or 
who,  in  the  opinion  of  the  Commissioners  of  Her  Majesty's 
Woods,  Forests,  Land  Revenues,  Works,  and  Buildings,  shall 
be  entitled  to  have  a  lease  thereof  granted  under  this  Act,  at 
any  time  within  ten  years  from  the  passing  of  this  Act,  to 
purchase  the  fee  simple  of  such  encroaohments  at  a  price 

(a)  1  &  2  Vict.  c.  42,  s.  3.  (6)  Id.  a.  4. 
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1867.^       not  exceeding  twenty-five  years'  purchase."    Then  there  is 
a  direction  how  the  moneys  are  to  be  applied. 

The  only  other  section  that  I  think  it  necessary  to  notice 
is  that  which  limits  the  period  for  applying  for  leases.  The 
10th  section  enacts,  that»  if  leases  are  not  applied  for  within 
five  years,  the  holders  may  be  summarily  evicted;  with  a 
provision  with  respect  to  any  person  who  shall  be  under 
twenty-one  years  of  age,  or  under  any  other  disability  at 
the  time  when  the  lease  ought  to  be  applied  for. 

There  is  a  further  section  to  which  I  was  specially  re- 
ferred, viz.  section  12,  by  which  it  is  enacted,  "  that,  if  any 
dispute  shall  arise  between  two  or  more  persons  as  to  their 
right  to  have  a  lease  or  conveyance  of  any  of  the  aforesaid 
encroachments  granted  to  them  in  pursuance  of  this  Act^ 
then  and  in  case  such  dispute  shall  be  notified  in  writing  to 
the  said  Commissioners  for  the  time  being  of  Her  Majesty's 
Woods,  Forests,  Land  Revenues,  Works,  and  Buildings, 
within  twelve  calendar  months  from  the  passing  of  this  Act, 
but  not  otherwise,  it  shall  and  may  be  lawful  for  the  said 
Commissioners  to  refer  the  matter  in  dispute  to  the  verderezs 
of  the  said  forest,  to  inquire  and  determine  who,  in  the 
opinion  of  the  said  verderers,  are  best  entitled  to  have  such 
lease  or  conveyance  granted  ;  and  the  report  in  writing  of 
the  said  verderers,  or  any  two  of  them,  made  to  the  said 
Commissioners  of  Her  Majesty's  Woods,  Forests,  Land 
Revenues,  Works,  and  Buildings,  shall  be  conclusive  as  to 
the  right  of  the  parties  entitled." 

The  question  that  arises  upon  this  Act  of  ParUament  is 
of  this  character:  Benedicta  Yem,  at  the  time  of  the 
report  of  the  commissioners,  was  tenant  for  life,  as  far  as 
one  may  treat  the  interest  of  the  testator  in  the  encroach* 
ments  occupied  by  him  as  being  an  interest  in  him — ^which 
of  course  it  was  not  until  sanctioned  by  Act  of  Parliament,— 
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but  he,  dealing  with  it  as  an  interest  absolately  vested  m  1857. 
him,  disposes  of  it  by  will,  and  gives  it  to  his  wife  Befiiedicta 
for  life,  with  remainder  to  his  son&  Benedicta  being  named 
as  the  holder  in  the  report  of  the  commissioners,  applied, 
pursuant  to  the  4th  section  of  the  Act,  to  have  a  lease  for 
three  lives ;  and  subsequently  applied,  under  the  8th  seo- 
tion  of  the  Act,  to  purchase  the  property,  and  became  the 
purchaser  for  a  small  sum  almost  nominal,  and  a  conveyance 
was  made  to  her  accordingly.  She  then  made  her  will,  by 
which  she  purported  to  dispose  of  this  property  to  the 
Defendants  Edtvarda  »and  Cooper,  who  are  now  bring- 
ing ejectment  against  the  Plaintifis,  who  were  in  pos- 
session at  the  time  of  Benedicta'a  decease.  And  the 
question  is,  how  &r  the  Plaintiffii,  in  consequence  of  the 
Act  I  &  2  Yict  c.  42,  having  established  a  title  in  their 
&ther,  who  at  the  time  of  making  his  will  had  no  title, 
being  an  encroacher  against  the  Crown,  are  now  entitled  to 
rely  upon  the  rule,  which  was  not  denied  in  argument  to  be 
the  recognised  rule  in  this  Court,  that  tenants  for  life 
acquiring  any  interest  in  property  in  respect  of  that  posses- 
sion which  they  hold  as  tenants  for  life  must  be  taken  to 
acquire  it  for  the  benefit  of  themselves  during  their  life, 
and  for  the  benefit  of  the  estate  as  regards  those  in  re- 
mainder. That  rule  is  indisputable  with  reference  to 
any  renewable  leases,  or  the  like,  and  the  difficulty  arising 
in  this  case  is  on  the  particular  frame  of  the  Act  of  Par- 
liament 

Looking  to  the  provisions  of  the  Act,  it  is  clear,  that,  as 
regards  the  encroachments  coloured  red,  no  question  of  this 
kind  could  arise,  for  the  Legislature  at  once  and  distinctly 
said,  that  the  whole  of  that  land  should  be  dealt  with  exactly 
as  if  it  had  always  been  fee  simple,  as  if  the  statute  of 
CharleahsA  not  existed,  and  as  if  possession  had  been  sixty 
years  adverse  to  the  Crown.  It  is  clear,  therefore,  that,  in 
dealing  with  that  property,  the  Legislature  had  not  the 
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1857.        least  intention  of  in  any  way  altering  rights  which  might 
TsM         hsLve  been  acquired  in  it;  but,  on  the  contrary,  meant  to 
EDWABD8.     ^^^finn  them  to  their  fullest  extent 

**^^'''**"*"  The  question  is,  what  was  the  intention  of  the  Legislature 
as  regards  the  encroachments  coloured  blue?  And  I  have 
come  to  a  clear  conclusion,  that,  as  regards  such  encroach- 
ments, the  intention  of  the  Legislature  was  not  in  any  yrdj 
to  deal  with  any  equitable  interests  in  a  case  like  the  pre- 
sent It  is  plain,  that  the  whole  import  of  the  Act  was  to 
take  care  that  persons  who  had  ma^e  encroachmeats  since 
the  year  1787  should  not  be  entitled,  like  those  who  had 
made  earlier  encroachments,  to  the  benefits  of  absolute 
ownership.  With  the  view,  probably,  of  preventing  further 
encroachments  being  made,  the  Legislature  says:  "As re- 
gards the  later  encroachments,  it  is  high  time  to  put  a  stop 
to  them,  and  we  will  take  care  that  the  parties  shall  pay 
something,  however  nominal,  which  will  recognise  the  right 
of  the  Crown,  and  which  will  be  a  clear  indication  that  we 
do  not  intend  this  course  of  encroachments  to  continue,  or 
to  be  sanctioned  or  ratified.  As  regards  such  of  these  later 
encroachments,  therefore,  as  were  made  before  1812  (that 
is,  more  than  twenty-five  years  before  the  passing  of  the 
Act),  we  will  ratify  and  sanction  them,  but  solely  on  the 
terms  of  certain  payments  being  made,  which  shall  recog- 
nise the  right  of  the  Crown,  and  indicate  the  intentionB  of 
the  Legislature  on  the  subject^' 

In  any  other  view  of  the  Act,  the  difficulty  is  extreme. 
To  assume  that  the  Legislature  intended,  as  it  clearly  did 
intend,  to  ratify  the  species  of  possession  obtained  by  means 
of  encroachments,  to  recognise  and  to  ratify  the  rights 
of  the  parties  as  rights  of  property,  and  yet  to  let  the  bene- 
ficial enjoyment  depend  upon  the  mere  accident  of  who 
happened  to  be    in    possession   of  the  property,   is  so 
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unreasonable  a  construction  of  the  Act,  that  this  Court        1857. 
ought  not  to  adopt  it. 

For  instance,  take  the  case  of  a  mortgage  of  property  of 
this  description — which,  in  truth,  was  no  property  at  all 
until  the  Act  was  passed,  the  Statute  of  Charles  the  Second 
preventing  it  from  being  so — ^suppose  the  mortgage  to  have 
been  made  before  the  finding  of  the  commissioners  as  to 
who  were  the  holders,  and  the  mortgagor  to  be  in  posses- 
sion at  the  passing  of  the  Act — Is  he,  by  reason  of  the 
mere  accident  of  his  happening  to  be  the  possessor  at  the 
time  of  the  passing  of  the  Act,  to  be  at  liberty,  by  obtain- 
ing a  lease  and  conveyance  under  the  4th  and  8th  sections 
of  the  Act,  to  hold  the  fee  simple  of  the  property  discharged 
from  the  mortgage?  That,  I  apprehend,  could  never  be  in- 
tended. The  words  of  the  Act  are :  "  The  holders  or  those 
claiming  under  them."'  And  although  it  is  true,  that,  if  the 
mortgage  had  been  made  after  the  report  of  the  commis- 
sioners, it  might  possibly  be  held  that  the  mortgagee  could 
come  in  as  one  of  those  claiming  under  the  party  named  as 
"  the  holder'"  by  the  commissioners,  I  am  supposing  the 
case,  of  a  mortgage  anterior  to  the  finding  of  the  commis- 
sioners as  to  who  were  the  holders;  and  it  seems  to  me  im- 
possible that  the  Legislature  could  have  intended,  in  such  a 
case,  to  vest  the  property  in  the  mortgagor  entirely  free 
from  the  mortgaga  Or  again,  suppose  the  mortgagee  to 
have  been  in  possession,  it  is  equally  impossible  to  suppose 
that  the  L^islature  contemplated  that  the  mortgagee  was 
to  hold  the  property  in  fee  simple  discharged  from  all  equity 
of  redemption  on  the  part  of  the  proprietor. 

Or,  to  take  the  case  of  a  guardian  of  infants  who  might 
happen  to  be  in  possession  of  property  of  this  description, 
and  to  be  described,  therefore,  as  the  "  holder,"  in  the  report 
of  the  commissioners. — The  Act  provides  that  the  grant 
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is  to  be  made  to  the  holder,  and  he,  therefore,  wotdd  be  en- 
titled to  a  grant  of  the  property  in  fee  simple  But  is  be, 
by  virtue  of  such  a  grant,  to  hold  the  fee  simple  of  the  pro- 
perty for  his  own  benefit,  and  freed  and  discharged  from  all 
the  trusts  on  which  he  held  it  for  the  benefit  of  tbeiD&nts? 

None  of  these  cases  are  provided  for  by  the  Act ;  and  it  is 
clear,  from  that  circumstance,  that  the  Legislature  never 
intended,  by  the  Act,  to  disturb  existing  equities,  or  to  do 
more  than  to  give  a  merely  legal  title  to  the  party  who  at 
the  time  of  the  passing  of  the  Act  might  happen  to  be  the 
holder. 

As  regards  the  12th  section  of  the  Act,  it  is  clear,  if  I 
look  merely  to  the  Act  itself,  and  the  conclusion  is  still 
stronger  if  I  refer  to  the  reiport,  that  it  contemplates^  not 
disputes  and  difficulties  like  the  present,  but  disputes  be- 
tween adverse  claimants  inter  se.  Assuming  the  general 
scope  of  the  Act  to  have  been  what  I  have  held  it  to  b^ 
viz.  that  the  title  of  the  holders  of  the  encroachments  in 
question  should  be  dealt  with  as  a  title  ratified  by  the  Act, 
and  that  such  ratification  should  extend  back  to. the 
whole  period  of  the  possession,  it  appears  to  me,  tbat^  by 
the  12th  section  of  the  Act,  the  Legislature  intended  to 
provide  for  the  case  of  persons,  who,  upon  the  assumption 
that  the  property  was  such  as  could  properly  be  held  as 
against  the  Crown,  might  have  adverse  rights  as  between 
themselves'  to  be  the  holders  of  the  property.  If  it  was 
property  which,  but  for  the  statute  of  Chariea  the  Second, 
would  have  been  the  property  and  in  the  possession  of  a 
particidar  person,  and  he  had  been  ejected  or  disturbed  in 
his  possession,  or  so  treated,  that,  at  the  time  of  the  finding 
of  the  commissioners  as  to  who  were  the  holders,  he  was 
unlawfully  out  of  possession  of  the  property,  in  such  a  case^ 
the  12th  section  provides  that  the  dispute  between  him  and 
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those  who  are  unlawfully  in  possession  of  the  property 
should  be  determined  by  the  verderers.  But  that  question 
could  not  arise  between  a  tenant  for  life  and  a  tenant  in 
remainder.  The  tenant  for  life  would  be  the  proper'person 
to  have  the  grant  made  to  him ;  and  it  is  clear  that  questions 
arising  between  him  and  those  in  remainder  are  not  with- 
in the  scope  of  the  12th  section  of  the  Act 

That  this  was  the  intention  of  the  Legislature  is  sufficiently 
plain  fix>m  the  Act  itself,  but  it  is  yet  more  manifest  from  the 
report  of  the  commissioners.  I  do  not  think  it  necessary 
to  call  in  aid  the  report;  but,  if  it  were  necessary,  there  is  a 
passage  at  the  end  of  the  second  report  which  clearly 
indicates  the  view  of  the  Legislature.  At  the  end  of  their 
second  reix)rt  the  commissioners  say  this : — **  Having  in^ 
serted  in  the  appendix  of  No.  3  the  name  of  the  person  only 
who  is  now  found  in  actual  possession  of  each  encroachment, 
wWumt  vnquirvng  imio  the  tide  as  between  hi/m  and  any 
other  'peraonl'  (that  clearly  shews  they  were  contemplating 
it  as  property  capable  of  being  legally  held,  as  if  the  Act  of 
Charles  the  Second  were  out  of  the  question,  for  of  course 
there  could  be  no  "  iiile,"  assuming  that  by  the  operation  of 
that  Act  the  possession  was  simply  wrongful,)  ''  and  taking 
into  consideration  the  difficulty  to  which  such  inquiry  be- 
tween party  and  party  is  liable  by  the  operation  of  the 
statute  20  Car.  2,  c.  3,  we  think  that  a  clause  should  be 
framed  to  relieve  parties  from  this  difficulty,  and  to  enable 
than  to  try  their  respective  rights  by  action  within  a  short 
limited  period  from  the  passing  of  the  Act"' 

It  is  manifest  that  what  the  Commissioners  mean  is  this : 
— "  If  the  Crown  accedes  to  our  view,  and  allows  the  parties 
who  are  in  possession  of  the  land  marked  blue  to  acquire 
a  title  in  fee  simple,  we  say  we  have  not  inquired  into  the 
question  whether  any  person  so  in  possession  were  lawfully 
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1867.  in  possession  as  between  him  and  other  persons, — '  lawfully/ 
that  is,  assumiag  their  acqiiired  title  to  be  *  lawful,'— but 
we  think  that  any  person  has  a  right  to  try  that  description 
of  case,  and  that  the  Legislature,  when  it  is  converting  the 
title  of  the  possessor  into  a  legal  title,  ought  to  provide  the 
means  for  finally  determining  in  such  a  case  what  are  the 
legal  rights.'"  But  that  cannot  apply  as  between  trustee  and 
cestui  que  trust,  or  between  tenant  for  life  and  those  in 
remainder.  And  it  is  obvious,  that,  to  cases  of  the  latter 
description,  the  Act  has  no  reference. 

There  is  some  analogy  to  this  case  in  a  class  of  cases 
which  have  been  occasionally  before  the  Court,  aad  of 
which  I  remember  one  before  Vice-Chancellor  Wigram{a\ 
where  there  was  a  trustee  and  cestui  que  trust  of  charity 
land,  and  the  title  was  bad  for  want  of  enrolment  of  the 
deeds.  There  the  Court  would  not  allow  the  Statute  of 
Mortmain  to  be  set  up  between  trustee  and  cestui  que  trust; 
but  said,  it  would  deal  with  such  parties  as  if,  as  between 
them,  the  land  had  been  lawfully  held.  That  is  exactly 
how,  I  think,  the  commissioners  intended  to  deal  with  these 
encroachments.  They  say,  "  with  regard  to  the  rights  of 
the  Crown,  they  must  be  asserted  in  this  particular 
manner.  With  regard  to  the  individuals  in  possession  of 
encroachments,  we  think  they  will  have  rights  also  when  the 
Crown  shall  have  once  chosen  to  recognise  them.  They  will 
then  have  rights  inter  8e,  which  ought  to  be  provided  for." 
The  Legislature  provides  them  with  the  means  of  trying 
those  adverse  rights  within  a  short  period  and  by  a  cheap 
form  of  proceeding.  But  the  Legislature  never  intended  to 
deal  with  anything  more  than  the  legal  title  as  between  all 
parties.  It  left  all  equities  to  be  administered  after  the 
legal  title  had  been  acquired. 

(a)  AUometf'Oeneraly.  Wardy  6  Hare,  477,  483,  484. 
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I  think,  therefore,  that  I  am  bound  to  hold,  that^  upon 
payment  to  the  Defendants  by  the  PlaintiflB  of  the  small 
sums  paid  by  Benedicta  Yem,  the  PlaintifiEs  are  entitled  to 
the  relief  prayed  by  the  bill  Interest  will  not  be  payable, 
because  it  was  her  duty  to  keep  down  the  interest  during 
her  Ufa 

I  do  not  think  it  is  a  case  for  costa  It  is  a  question  of 
some  nicety.  The  Defendants  brought  their  actions  with  a 
reasonable  colour  of  title. 

Mr.  Jesad  would  not  press  for  costs. 


Restraik  actions  in  ejectment.  And,  on  payment  by  Plaintiffs  to       MmiUe  qf 
Defendants  of  the  small  sums  paid  by  Benedicta  Yem  to  the  Com-         Decree. 
miasioners  for  the  purchase  of  the  fee  simple,  Decree  Defendants 
to  convey  the  pieces  of  land  coloured  blue  to  Plaintiffii,  or  as  they 
shall  direct 


This  decree  was  affirmed  on  appeal  by  the  Loids  Justices,  who  ZordsJtutioes 
dismissed  the  appeal  with  costs.  ^     T, 


DELFE  V.  DELAMOTTK  Aug.  6th. 

xHIS  was  a  motion  for  an  injunction  restraining  the  Copyri^u-- 
Defendants  from  printing,  publishing,  and  selling  any  copies  ^  ^g  ^  ^* 
or  copy  of  a  third  or  any  subsequent  edition  of  the  Plain-  f  26— J2^ 

to  flCffMiftf 

tiffs  book,  called  "  The  Practice  of  Photography.**  /Vojtt*— 

OroaiPrO" 

The  Plaintiff  had  established  his  title  at  law,  and  it  was         ' 

The  28rd  aeo- 
tion  of  the  Copyright  Act  (5  &  6  Yict.  o.  45)  does  not  give  to  the  registered 
proprietor  of  a  copyright  in  any  hook  a  right  in  this  Court  to  more  than  the  usoal  aoooont 
of  tiie  net  profits  of  all  copies  of  the  book.  He  has  no  right  in  this  Court  to  an  account 
of  the  gross  proceeds. 

To  lecoTer  the  pirated  copies,  he  must  pit)ceed  at  law 
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now  arranged  tliat  the  motion  should  be  coDsideml  a«  a 
motion  for  decree. 

The  prayer  of  the  bill  was  for  an  injunction  as  aboYC,  and 
that  the  Defendants  might  be  decreed  to  account  for  and 
pay  to  the  Plaintiff  all  sums  of  money  received  by  them  from 
the  sales  of  any  copies  of  the  said  3rd  edition,  or  otherwise 
all  such  gains  and  profits  as  had  accrued  or  been  recehed 
by  the  Defendants,  by  the  printing,  publishing,  and  sale  of 
the  said  3rd  edition ;  and  to  deliver  up  all  copies  of  that 
edition  remaining  unsold. 


Argument.         Mr.  RoU,  Q.  C,  and  Mr.  Wdford,  for  the  Plaintiff 

The  Plaintiff  having  established  his  title  at  law,  the  only 
question  now  raised  by  the  Defendants  is,  whether  the 
Plaintiff  is  entitled  to  be  paid  all  sums  received  by  the  De- 
fendants from  tlie  sale  of  the  Plaintiff's  work,  or  ouly  the 
profits  which  they  have  made  by  such  sale. 

The  23rd  section  of  the  CJopyright  Act  (5  &  6  Vict  c.  45), 
entitles  the  Plaintiff  to  the  gross  receipta  By  that  sec- 
tion of  the  Act  it  is  enacted,  "  that  all  copies  of  any  book 
wherein  there  shall  be  copyright,  and  of  which  entry  shall 
have  been  made  in  the  registry  book,  and  which  shall  hare 
been  unlawfiilly  printed  or  imported  without  the  consent  of 
the  registered  proprietor  of  such  copyright  in  writing  under 
his  hand  first  obtained,  shall  be  deemed  to  be  the  property 
of  the  proprietor  of  such  copyright  and  who  shall  be  regis- 
tered as  such ;  and  such  registered  proprietor  shall,  after 
demand  thereof  in  writing,  be  entitled  to  sue  for  and 
recover  the  same  or  damages  for  the  detention  thereof  in 
an  action  of  detinue,  from  any  party  who  shall  detain  the 
same,  or  to  sue  for  and  recover  damages  for  the  conveFBion 
thereof  in  an  action  of  trover.''     This  section  makes  the 
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books  the  property  of  the  author  for  all  purposea    The 

Defendants  must  deUver  up  all  the  unsold  copies,  and  are 

not  entitled  to  any  allowance  in  respect  of  them ;  and  as  to     dh^Sott*. 

those  sold,  they  cannot  be  in  a  better  position  from  the  fact 

of  sale,  but  the  proceeds  must  be  considered  as  arising  from 

the  sale  of  the  Plaintiff's  property.    The  Plaintiff  therefore, 

is  entitled  to  the  whole  of  such  proceeds. 

Ur.  Cracknatt  for  the  Defendanta — The  question  is  quite 
new.  Under  the  former  Acts,  and  according  to  the  course 
of  the  Court  independent  of  this  Act,  the  Plaintiff  is  enti- 
tled, as  in  partnership  cases,  to  the  net  profits  only,  aft^r 
making  to  the  Defendants  all  just  allowances :  Kdly  v. 
Hooper  (a),  GoUmm  v.  Simma  (b).  The  claim  of  the  Plain- 
tiff is  founded  entirely  on  the  statute,  independent  of  which 
the  Plaintiff  has  no  right  to  the  Defendants'  books: 
CcJhumY.Svmm8{c),  TheCourt  will  leave  the  Plaintiff  to 
his  remedy  at  law,  the  section  being  in  the  nature  of  a 
penalty,  and  will  not  assist  him  to  establish  an  inequitable 
demand.  In  many  cases,  as  in  suits  for  tithes,  the  Court 
compels  a  Plaintiff  to  wave  his  statutory  penal  rights  as  a 
condition  for  relief. 

Besides,  the  Plaintiff  is  barred  by  time  imder  the  26th 
section  of  this  Act,  which  provides,  that  all  actions,  suits, 
bills,  indictments,  or  informations  for  any  offence  that  shall 
be  committed  against  the  Act,  shall  be  brought,  sued,  and 
commenced  within  twelve  calendar  months  next  after  such 
offence  committed,  or  else  the  same  shall  be  void  and  of  none 
effect  This  is  a  "  suit,''  so  far  as  regards  what  is  now  con- 
tended for  by  the  Plaintiff,  given  only  by  and  depending  on 
this  Act,  for  "an  offence  committed  agains^  this  Act;"  and 
the  printing  having  taken  place  more  than  twelve  calendar 
months  ago,  an  action  would  be  too  late;  and  this  Court, 
therefore,  will  not  give  relief. 

(a)  1  Y.  &  ColL  C.  C.  197.  (6)  2  Hare,  643.  (c)  lb. 
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The  Vicb-Chancbllor  (to  Mr.  RoU,  without  hearing 
further  the  defence). — I  do  not  see  why,  sitting  here  as  a 
Judge  in  equity,  I  should  give  you  more  than  an  aoooimt 
of  profita     If  you  want  more  your  remedy  is  at  law. 

Mr.  Rdt,  Q.  C,  in  reply. — ^The  23rd  section,  on  which  we 
rely,  speaks  of ''  suits,"'  and  clearly  contemplates  proceedmgs 
in  this  Court,  and  this  Court  is  bound  to  exercise  its  jaiis- 
diction  under  the  Act.  The  Act  makes  the  books  them- 
selves the  property  of  the  Plaintiff 


JudgmetU.       ViCB-ChANCELLOR  SiR  W.  PaGB  WoOD  : — 

This  is  not  a  question  of  right  of  property.  The  question 
as  to  right  of  property  is  decided  in  favour  of  the  PkdntilE 
and  the  decree  will  give  him  an  account  and  payment  of 
net  profits.  But  if  the  Plaintiff  wants  more  than  that,  his 
remedy,  if  he  has  not  lost  it  by  lapse  of  time,  is  at  law. 

I  observe,  that  the  old  form  of  the  order  for  delivery  up 
of  the  pirated  copies  of  a  book  ran  thus — "  that  the  Defend- 
ant deliver  up  such  copies  to  be  destroyed," — so  that  the 
Plaintiff  would  have  no  benefit  from  such  an  order. 


Minute  of  Decrek  perpetual  iDJunction  as  prayed.    Order  Defendants  to 

-^^^'  deliver  to  the  Plaintiff  all  copies  of  the  Third  Edition  of  the  Plain- 
tiff*8  Book  in  the  pleadings  mentioned.  The  Defendants  offering  to 
pay  25/.  to  the  Plaintiff  in  full  of  all  claims  for  profit  upon  the  sale 
of  the  said  edition,  if  the  Plaintiff  accepts  such  offer— Order  De- 
fendants to  pay  the  same  accordingly ;  but  if  the  Plaintiff  does  not 
accept  such  offer,  then  order  the  usual  accounts  to  be  taken  of  the 
gains  and  profits  received  by  the  Defendants  from  the  Third  Edition 
of  the  Plaintiffs  book. 
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HALL  V,  MAY.  Julysothd: 

Aug,  4/A. 

James  DOBB,  by  his  will,  devised  real  estate  to  Joseph  Tnuu  and 
Hall  and  two  other  persons,  their  heirs  and  assigns,  for  ever,  survMM 
upon  trust  that  they  and  the  survivors  and  siurvivor  of  them,  ^J^^^r" 
his  heirs  and  assigns,  did  and  should,  at  such  time  or  times  Tnut  £tt<ue$ 
as  they  should  think  most  advisable,  make  sale  and  abso-  Pwrchoier. 
lutely  dispose  of  the  same,  and  should  sign  and  give  a  re-  De^j^^^ 
ceipt  or  receipts  for  the  pmrchase  money,  which   receipt  truat  that  the 
or  receipts  should  enectnally  discharge  such  purchaser  or  the  rarviyon 
purchasers  from  seeing  to  the  application  of  the  purchase  ^  th«m  ^hia 
money.     The  will  contained  a  power  for  the  trustees  or  the  ^«"™  ^  "; 

.  '^  9ignii  should, 

survivor  of  them  to  appoint  new  trustees,  in  the  usual  form,  at  raoh  time 

as  thej  should 
think  most  ad' 
Joseph  Hall  survived  his  co-trustees,  and  afterwards,  by  disable,  sell, 

his  will  and  a  codicil  thereto,  gave  all  estates  vested  in  him  ^ipS^^wWch 

as  a  trustee,  to  John  Hall  and  Ja/mes  Hall,  their  heirs  and  '**??^i^ 

assignSb  chai^ges ;  with 

a  power  for 
the  trustees 

After  his  death,  John  Hall  and  James  Hall  contracted  of  ^^^  ^^' 

with  the  Defendant  for  a  sale  of  the  premises.  point  new 

trustees,  in 

The  purchaser  objected  to  the  title  in  Chambers,  submit-  form.    The 

ting  that  the  vendors  had  not  been  duly  constituted  trustees  J^^^"f ©- 

under  the  will  of  James  Dobb,  and  could  not  sell  and  give  '^^l  ^^ 

,.  °         trust  estates. 

a  discharge  for  the  purchase  money.  jy^^  ^l^^^ 

____^___  his  deyisees 

could  make  a 
The  question  being  now  adjourned  into  Ck)urt,  good  title;  and 

sembU,  the 
word  "  as- 

^.AmpJdett,  for  the  Plaintiffe,  contended  that  the  Plain-  signs"  would 

tiflfe  were  competent  to  sell  and  give  a  discharge  for  the  pur-  fic^ent  for  this 

chase  money.    The  trust  created  by  the  will  of  Jam^  Dobb  P'T??*'  ^^*^- 
•^  •'  out  tne  power 

to  appoint  new 

trucks. 

Cooke  ▼.  Crawford  (13  Sim.  91),  TUley  v.  WoUUnhoIme  (7  Bcav.  425),  and  other  authorities 

on  this  subject  discussed. 

The  doctrine  of  Cooke  ▼.  Crawford  wiU  not  be  extended. 
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1857.  was  to  be  exercised  by  the  ''  heirs  and  asaiffna'*  of  the  sur- 
viving trustee ;  and  the  case,  therefore,  was  within  the  autho- 
rity of  Titley  v.  Wol8tenhol7ne(a), 

Argument.  Mr.  C.  HoU,  for  the  Defendant^  insisted  that  Joseph  Hall 
had  no  power  to  appoint  new  trustees  by  his  wilL  The 
PlaintifiGs,  therefore,  had  not  been  duly  constituted  trustees 
of  the  will  of  Ja/mes  Dobb,  and,  consequently,  had  no  power 
to  sell:    Cooke  Y.  Crawford{b). 

Oddeston  v.  Heap  (c),  showed  that  the  existence  of  the 
word  "assigns'"  in  the  original  trust  did  not  affect  the 
question. 

Mr.  AmphZett  replied. 

[In  addition  to  the  cases  referred  to  in  the  judgment^ 
Macdonald  v.  Walker  {d)  and  the  cases  there  collected,  and 
Saloway  v.  Strawbridge  (e),  were  also  cited.] 

The  Vicb-Chancellor  r^rved  judgment 


yiuff.  4M.         Vice-Chancellor  Sir  W.  Paqe  Wood,  after  reading 
Judgmttu.     ^^  trust  for  sale  contained  in  the  will,  and  observing  that 

the  will  contained  also  a  power  to  appoint  new  trustees,  in 

the  usual  form,  proceeded  ajs  follows: — 

The  question  is,  whether,  under  a  will  like  the  present^  a 
title  can  be  made  by  the  devisees  of  the  surviving  trustee. 

The  principal  case  cited  on  the  part  of  the  purchaser  was 
that  of  Cooke  v.  CrawfordQ)).  On  the  part  of  the  vendor, 
that  of  TiUey  v.  Wol8tenhohne(a),  was  relied  on;  and  look- 
ing through  the  various  authorities  to  which  I  have  been 


{a)^^  Beav.  «6«^/^ 

(6)  13  Sim.  91. 

(c)  1  De  Q.  &  Sm.  640. 


(d)  14  Beav.  556. 

(e)  1  K.  &  J.  371. 
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referred,  I  do  not  find  any  that  carries  Cooke  v.  Crawford 
{urther  than  that  case  went,  or  which  disapproves  of  Tifley 
y.  WclsfxfnhoVme;  and,  it  appears  to  me,  that,  both  on  prin- 
ciple and  autliority,  the  point  is  one  so  clear  that  the  pur-      r,jJIIlj# 
chaser  is  not  entitled  to  say  any  doubt  exists  upon  it 

Cocke  V.  Crawford,  as  "Vice-Chancellor  Parker  pointed 
out  in  Wilson  v.  Bennett{a\  was  decided  on  this  principle, 
diat^  where  the  trust  is  to  be  executed  by  the  trustee  and 
his  heirs,  .the  testator  does  not  intend  the  trust  to  be  sepa- 
rated from  the  estate;  and  of  course  if  you  were  to  allow  an 
assign  to  execute  the  trust  where  the  testator  has  not  said 
that  an  assign  is  to  execute  it^  you  are  brought  into  this 
difficulty,  that  either  the  heir  is  to  execute  the  trust,  and 
then  the  assign  is  to  convey,  or  else  you  allow  the  assign  to 
do  that  which  the  testator  has  said  the  heir  alone  shall  da 

Whether  that  was  the  opinion  before  Cooke  ▼.  Crawford 
it  is  not  material  to  inquira    It  was;  however,  so  &r  settled, 
that  nobody  could  be  compelled  to  take  a  title,  where^  there 
being  a  trust  to  be  performed  by  the  original  trustee  or  \ 
hiB  heirs,  the  title  had  to  be  made  through  the  assigns  of  ! 
suchtmstea 

In  none  of  the  cases  in  which  TiHey  v.  WolsUnkolme  has 
been  mentioned,  do  I  see  any  mark  of  disapprobation  of 
that  decision.  The  cases  have  been  different  from  TiUey  v. 
W6Utenk6lm>e,  and  in  every  case  but  one  the  word  "  assigns  '* 
was  not  mentioned.  That  was  Ocldeston  v.  Heap  (b\ 
before  Yioe-Chancellor  Knight  Bruce,  There  the  drcum- 
stances  were  peculiar.  The  surviving,  or  rather  the  sole 
truBtee,  bad  devised  the  trust  estates  to  two  persons ;  and  the 
bill  was  filed  by  parties  beneficially  interested  in  the  trust 
property  for  the  appointment  of  new  trustees  of  the  instru- 
ment by  which  the  trust  was  created,  and  which  contained 

(«)  5Do  G.&  Sm.  475.  (6)  I  De  Q. &  Sm.  640. 

VOUHL  QQ  K.  J. 


Judgment 


688  CASES  IN  CHANCEBY. 

1867.  no  power  for  that  purpose.  One  of  the  devisees  objected  to 
being  removed,  and  Tittey  v.  WoUtenholme  was  died  to 
shew  that  he  was  duly  appointed  a  trustee.  Yice-Ghan- 
cellor  Knight  Bruce  said,  "  What  I  should  have  done  if 
TiUey  v.  Wolstenhohne  had  come  before  me  I  need  not  say, 
nor  am  I  sure :"  and  he  acquiesced  in  the  view  of  those  who 
desired  to  have  new  trustees  in  a  case  so  circumstanced, 
where  a  devisee  of  a  surviving  or  sole  trustee  insisted  oa 
acting  in  opposition  to  the  wishes  of  his  cestui  que  trusts. 

In  the  case  o{  Mortimer  v.  Jreland(a),  I  find  Lord 
Cattenhomh  taking  notice  of  the  decision  in  TiUey  v.  Wch- 
tmholrae.  Morti/mer  v.  Irelcmd  was  the  common  case  of 
Cooke  V.  Grcmford^  a  limitati<ni  to  trustees,  without  men- 
tioning assigns.  Lord  Cottenha/m  takes  the  distincti<»i, 
and  he  says,  "The  argument ''  (that  the  assigns  ootild 
execute  the  trust)  "  amounts  to  this,  that  the  executor  of  a 
trustee  is  <rf  right  a  trustee — whether  the  property  be  real 
or  personal  is  no  matter.  Suppose  a  man  appoints  a  trustee 
of  real  and  personal  estate  aimpliciter,  and  nothing  more, 
this  cannot  make  his  representative  a  trustea  The  case 
before  the  Master  of  the  Bolls,"  meaning  Tiiley  v.  Wohtenr 
holme,  "was  quite  different,  for  there  the  Court  proceeded 
on  the  intention  manifested,  that  the  trust  should  be  per- 
formed by  the  assigns  of  the  survivor."  Lord  Cottenham 
there  recognises  and  does  not  intimate  any  doubt  of  that 
case ;  nor  can  I  conceive  any  principle,  where  a  person  has 
said  that  his  trustees  or  the  survivor  of  them,  his  heirs  and 
assigns,  should  perform  the  trust,  on  which  this  Court  is  to 
say  that  the  devisees  of  the  survivor  shall  not  perform  the 
trust 

The  argument  used  in  IMey  v.  Woletenhohrie,  and  which 
was  the  only  rational  ailment,  was,  if  the  surviving  trustee 

(a)  11  Jur.  721. 
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may  assign  by  will,  how  can  you  aay  he  is  not  to  assign  by  ^^^^' 
an  act  inter  vivos?  And  would  it  be  right  that  the 
trustee  should  so  assign  and  constitute  a  new  trustee  by 
such  an  assignment?  In  the  case  before  me,  I  think  the  jii^dameni 
difficulty  does  not  arisa  It  did  arise  in  TiUey  v.  Wolsten- 
holme,  where  there  was  no  power  for  the  trustees  or  the 
survivor  to  appoint  new  trustees ;  and  there  the  point  was 
pressed  on  the  Master  of  the  Bolls,  and  it  seems  not  unrea- 
sonably ;  but  the  Master  of  the  Bolls  said,  that  the  reasons 
which  forbade  a  surviving  trustee  making  an  assign- 
ment inter  vivos,  did  not  apply  to  an  assignment  by  will, 
for  it  could  not  be  assumed  that  the  author  of  the  trust 
placed  any  personal  confidence  in  the  heir  of  the  survivor. 
And  certainly  it  may  well  and  reasonably  be  held,  in  a  case 
like  this,  where  the  testator  has  expressly  used  the  word 
"assigns,''  that,  although  a  trustee  cannot  part  with  his 
trast  by  act  inter  vivos,  still  when  the  trust  must  depart 
from  him  by  reason  of  death,  he  is  at  liberty  by  his  will  to 
make  an  assign  to  carry  into  effect  that  trust  as  well  as  to 
leave  it  to  the  heir.  As  the  Master  of  the  Bolls  said,  it  is 
absurd  to  suppose  that  there  is  personal  confidence  in  an 
heir  who  may  be  a  lunatic,  an  infant,  a  bankrupt,  or  any 
nmnber  of  married  women.  To  suppose  that  the  testator 
reposes  confidence  in  that  very  imcertain  personage,  which 
he  would  be  unwilling  to  repose  in  a  person  selected  by 
the  will  of  his  last  surviving  trustee,  would  be  irrational. 

Where,  as  here,  there  is  a  power  for  the  original  trus- 
tees, or  the  survivor  of  them,  to  appoint  new  trustees,  the 
case  is  much  stronger.  There  is  no  compulsion  on  the 
surviving  trustee  to  appoint  by  act  inter  vivos ;  and  in  case 
he  does  not^  the  only  mode  in  which  he  can  transmit  that 
trust  which  the  testator  has  said  shall  be  performed  by  the 
heirs  or  assigns  of  the  survivor,  if  he  wishes  not  to  leave  it 
to  the  uncertainty  of  who  may  be  his  heir,  is,  to  do  that 
which  the  testator  has  said  in  so  many  words   may  be 

QQ2 


590 


18C7. 


/ttC^^DMnl. 


CASES  IN  CHANCEBT. 

done  and  to  make  his  assign  by  his  last  wilL  He  cannot 
do  it  in  the  mode  pointed  out  by  the  testator,  because  he 
chooses  to  retain  the  trust  up  to  his  death,  but  he  can 
say  that  after  his  death  the  trust  shall  devolve  in  a  given 
course. 


There  is  great  reason  to  believe  that  the  safety  of 
many  titles  depends  on  not  extending  the  doctrine  of  Codx 
V.  Crawford.  Certainly  I  am  not  inclined  to  extend  it  in 
any  way  beyond  the  necessity  of  the  case.  No  such  neces- 
sity exists  here.  The  case  of  Tidey  v.  WoUtenhcime  has 
been  recognised  by  many  Judges  without  dispute;  and  it 
appears  to  me  a  perfectly  good  title  can  be  made  by  the 
devisees  of  the  surviving  trustee. 


Mr.  ATn/pKUtL — The  purchaser  will  pay  the  costs  of  this 
summona 

The  Vice-Chancellor — ^Yes,  I  suppose  he  ought  to  do 
80,  as  Lord  Mdon  said, ''  to  make  his  title  sura" 
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CARTER  V.  GREEN.  Jtdy  28th 

1  HE  Rev.  RowUmd  Hill,  by  his  will,  in  1831,  after  be-  Oariiy^ 
queathing  certain  sums  for  specific  charities  and  other  pur-  9aeo,2,c,  86 
poses^  gave  his  residuary  personal  estate  to  four  persons,  llo^r^^ 

The  oireumstanoe  that  tnutees  of  a  charity  to  whieh  money  ia  bequeathed  map  oonaia- 
tontly  with  their  trust  apply  the  fond  in  a  manner  which  would  be  illegal  under  stat.  9 
Geo.  2f  0.  86.  is  not^  of  itself,  sufficient  ground  for  withholding  the  fund.  The  question 
is  whether  they  mvui  so  apply  it 

If  the  Court  sees  that  the  trust  can  be  duly  performed  without  necessarily  applying  any 
port  of  the  fund  in  an  illegal  manner,  it  will  declare  the  trustees  entitled,  but  with  a  fup> 
ther  declaration  in  the  case  supposed  above*  to  prevent  the  illegal  application.  With  these 
declarations  the  Court  will  hand  over  the  fund  to  the  trustees. 

Bequest  to  four  persons  upon  trust,  to  pay  the  same  to  the  treasurers  of  a  charitable 
■odety.  By  an  earlier  deed  the  object  of  the  society  was  declared  to  be  to  promul- 
gate the  (}oepel  by  (inter  alia)  *'  opening  and  supporting  Sunday-schools,  by  the  erection 
or  proriding  of  plaoee  for  religions  wordiip,  and  by  such  other  means  as  to  the  sodetj 
Bhould  seem  meet." 

ffeld,  that  the  bequest  was  good  within  the  stat.  9  Geo.  2,  c.  86,  inasmuch  as  the 
deed  recited  that  lands  had  been  already  purchased  with  the  money  of  the  society, 
aud  notwithstanding  the  deed  contained  a  further  recital  that  other  lands  might 
thereafter  be  conveyed  for  the  purpoees  of  the  society ;  for  the  erections  might  be  on 
the  lands  then  alr^y  held  in  mortmain.  But,  having  regard  to  the  latter  recital, 
Dtdnred,  that  the  application  of  any  part  of  the  fimd  towards  the  purchasing  of  addi- 
tional land  by  the  charity  would  be  illegal. 

The  preceding  bequest  was  followed  by  a  codicil,  by  which,  in  case  any  part  or  parts  of 
testators  personal  estate  previously  Fettled  or  bequeathed  by  him  to  charitable  uses  should 
by  any  statute  or  law  then  in  being  be  considered  not  to  have  their  full  operation  for  the 
intents  and  purposes  for  which  he  had  designed  them,  the  testator  bequeathed  all  such 
monies  to  the  §ame  f<mrper9on8M  ioint  tenants,  free  from  any  trust  or  condition  whatever, 
expressed  or  implied. — Meld,  that,  even  if  the  bequest  in  the  will  had  been  void  under  the 
■tatnte,  the  bequeH  in  the  codicil  would  have  been  valid ;  and  that  notwithstanding  the 
sorriTor,  by  his  counsel  at  the  bar,  professed  that,  having  regard  to  the  contents  of  the 
will  and  codicil,  he  should  feci  bound  to  hand  over  the  fund  to  the  charity. 

In  such  a  case  it  is  impossible  for  the  Court  to  intend  any  trust,  unless  it  can  convert  the 
legate^  into  trustees,  by  proof  of  some  communication  between  them  and  the  testator, 
importing  that  he  intended  a  trust,  which  they,  in  effect  undertook,  and  by  which^  there- 
fore, their  consciences  would  be  bound : — SemhU, 

Lord  Northingion*i  decision  in  the  Attomey-Oeneral  v.  Tyndall,  (2  Eden,  207)  that  a  gift 
over  for  charitable  uses,  in  the  event  of  a  previous  gift  being  void  under  the  statute, 
most  be  taken  as  in  fraud  of  the  law,  and  intended  to  intimidate  the  heir  or  next  of  kia, 
and  prevent  their  disputing  the  charity,  and  therefore  void — Diiapproved, 

Lord  Northiwft<m*»  other  proposition  in  the  same  case,  to  the  effect  that  the  building  on 
land  already  held  in  mortmain,  inasmuch  as  it  improves  the  estate,  and  renders  it  more 
viluable,  is  a  transgression  of  the  statute  9  Qeo.  2,  c.  36,  has  been  overruled  by  a  series  of 
subsequent  decisions. 

Further  observations  on  that  case,  and  observations  on  the  AUomey-GtnenU  ▼.  BqwU$, 
(8Atk.806). 

In  a  deed  like  the  above,  the  Court  would  read  the  trust  as  a  trust  to  promulgate^  kc, 
^  all  or  ofty  of  the  means  there  specified. 

In  charity  eases,  wherc'tio  improper  point  is  raised  on  behalf  of  the  next  of  kin,  they 
ire  entitled  to  their  costs  as  between  solicitor  and  client. 
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Statenunt. 


named  Wilson,  Ghreen,  James,  and  Long,  upon  irost  to  sell 
and  convert  into  money  and  to  stand  possessed  of  the 
moneys  to  arise  therefrom,  upon  trusty  after  payment  of  hifl 
debts,  funeral  and  testamentary  expenses,  and  the  legadeB 
and  an  annuity  given  by  his  will,  to  pay  over  the  residue  of 
the  trust  moneys  unto  the  treasurer  for  the  time  bdi^  of 
the  society  or  institution  called,  "The  Village  Itinenmcy, 
or  Evangelical  Association  for  the  Propagation  of  the 
Gospel,'"  therein  more  particularly  described,  such  residue 
to  be  appropriated  for  the  pious  and  benevolent  uses  and 
purposes  of  that  Association. 


By  a  codicil,  dated  the  13th  of  February,  1833,  the  tes- 
tator, ailer  reciting  that  he  had,  by  his  will  and  by  other 
methods,  settled  and  disposed  of  some  parts  of  his  personal 
estate  to  charitable  uses,  declared  that  in  case  any  part  or 
parts  of  the  same  should  by  any  statute  or  law  then  in 
being  be  considered  not  to  have  their  full  operation  for  the 
intents  and  piu-poses  for  which  he  had  designed  them,  then 
and  in  such  case  he  gave  and  bequeathed  all  such  moneys, 
property,  personal  estate,  and  effects  unto  the  said  Wilson, 
Green,  James,  and  Long,  their  executors,  administrators^ 
and  assigns,  absolutely  and  for  ever,  free  frx)m  any  trust  or 
condition  whatever,  expressed  or  implied. 

By  a  subsequent  deed,  dated  the  1 6th  of  February  in  the 
same  year,  the  testator  attempted  to  dispose  of  a  sum  of 
2002.  Long  Annuities,  since  converted  into  32w  per  cent 
Consols,  which,  with  the  accumulations,  were  now  standing 
in  the  names  of  the  Plaintiff,  for  certain  charitable  uses, 
for  the  benefit  of  Surrey  ChapeL  But  the  deed,  not 
having  been  enrolled  or  executed  as  required  by  the  stat 
9  Geo.  2,  c  36,  and  for  other  reasons,  was  void. 


After  the  date  of  this  deed,  the  testator  made  two  other 
codicils  to  his  will,  which  amounted  in  the  opinion  of  the 
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Court  to  a  republication  of  his  will,  and  died  in  Aprils         1867. 
1833.     WUaon  died  in  1835,  James  and  Long  in  1845. 

It  appeared  that  the  constitution,  nature,  and  object  of 
the  society  called  "The  Village  Itinerancy,"  were  declared 
by  a  deed  enrolled  and  dated  181 1,  by  which,  after  reciting 
that  various  sums  of  money  had  been  given  and  bequeathed 
by  divers  persons  to  and  for  the  purposes  of  the  society,  and 
that  divers  freehold  and  leasehold  estates  had  been  pur- 
chased or  acquired  by  and  with  the  moneys  of  and  belong- 
ing to  the  society,  and  that  divers  other  sums  of  money 
might  thereafter  be  given  and  bequeathed  to  or  for  the 
purposes  of  the  society,  and  divers  estates  and  other  pro- 
perties might  also  be  thereafter  conveyed  and  assigned  to 
and  for  the  purposes  of  the  society;  and  that^  for  ren- 
dering effectual  the  donations,  bequests,  and  conveyances 
which  had  then  already  been  given,  bequeathed,  and  made 
to  and  for  the  purposes  of  the  society,  and  also  for  guiding 
and  explaining  the  objects  of  future  donations,  bequests, 
and  conveyances  which  had  then  already  been  given,  be- 
queathed, and  made  to  and  for  the  purposes  of  the  society, 
and  also  for  guiding  and  explaining  the  objects  of  future 
donations,  bequests^  and  conveyances  to  and  for  the  pur- 
poses of  the  society,  and  that  no  doubt  or  litigation  might 
arise  with  respect  to  the  existence,  objects,  members,  or 
officers  of  the  society,  it  had  been  thought  expedient  to 
explain  and  declare  the  name,  objects,  and  fundamental 
regulations  of  the  society,  to  the  intent  that  the  moneys  which 
had  been  or  which  might  be  given  and  bequeathed,  and  the 
freehold  and  leasehold  estates  and  other  properties  which 
had  been  or  might  thereafter  be  acquired  by  and  conveyed 
or  assured  to  and  for  the  purposes  of  the  society,  might^not 
be  unrecovered,  unappropriated,  nor  misapplied.  ^It  was 
declared.  Firsts  That  the  name  and  title  by  which  the 
society  should  thereafter  be'called  should  be  that  of  «  The 
Village  Itinerancy,  or  Evangelical  Association  for  the  Pro- 
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pagation  of  the  Gosper'  Secondly,  That  the  objected  the 
society  had  been  and  should  be  to  promulgate  the  Goqiel 
of  our  Lord  and  Saviour  Jesus  Christ  as  set  forth  in  the 
doctrinal  articles  of  the  Church  of  England  and  in  the  book 
called  "The  Shorter  Catechism  of  the  Assembly  of  Divines 
viho  met  at  Westminster/'  according  to  the  meaning  theo 
ascribed  to  the  doctrinal  articles  and  to  the  said  catechism 
by  Calvinists ;  and  that  such  promulgation  should  be  effected 
by  opening  and  supporting  Sunday-schools^  by  distributing 
bibles  and  religious  books,  by  educating  persons  for  the 
ministry  of  the  word  of  Qod,  by  itinerant  preaching,  by  the 
erection  or  providing  of  places  for  religious  worship,  and 
by  such  other  suitable  means  as  to  the  society  or  committee 
thereof,  to  be  appointed  as  thereinafter  mentioned,  should 
from  time  to  time  seem  meet 


The  bill  prayed  for  a  declaration  as  to  the  rights  and 
interests  of  all  parties  in  the  funds  standing  in  the  names 
of  the  Plaintiffs,  and  for  directions  in  what  manner  and  for 
what  purposes  the  same  ought  to  b^  applied. 


Argumemi.  Mr.  Daniel,  Q.  C,  and  Mr.  Hardy,  for  the  Plaintiff^ 
stated  the  points  which  would  be  raised,  and  submitted  to 
act  as  the  Court  should  direct 


Mr.  WUlcodc,  Q.  C ,  and  Mr.  Oiffard,  for  the  Defendant 
Oreen,  the  survivor  of  the  four  persons  named  in  the  will 
and  codicil,  was  desirous  to  state,  that,  iti  case  the  Court 
should  hold  the  trusts  in  the  will  for  the  "  Village  Itiner- 
ancy '*  to  be  bad  in  whole  or  in  part^  and  that  he  was 
entitled  imder  the  codicil  to  the  whole  or  any  part  of  the 
fund  in  quebtion,  "  free  from  any  trust  or  condition  "  as 
there  expressed,  he  should  feel  bound,  having  regard  to 
the  contents  of  the  will  and  codicil,  to  hand  it  over  to  the 
treasurer  of  the  "  Village  Itinerancy.*' 
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It  might  be  material  to  add,  that  the  principle  of  the 
decision  of  the  Master  of  the  Rolls  in  Trye  v.  The  Cor-' 
poration  of  Oloucester  (a),  was  reversed  a  few  days  ago  by 
the  House  of  Lords,  in  overruling  Philpott  v.  jSI^.  George' 9 
HoapUal  (6). 

Mr.  Oiffard,  for  the  trustees  of  Surrey  Chapel,  men- 
tioned in  the  deed  of  February,  1833,  admitted  that  he 
could  not  set  up  any  claim  under  that  instrument 

Mr.  Oabome,  for  the  trustees  of  the  "  Village  Itinerancy" 
Society,  contended,  that,  it  being  admitted  that  the  deed  of 
February,  1833,  was  void  under  the  statute,  the  fund  in 
question  passed  under  the  bequest  in  the  will  of  the  tes- 
tator's residuary  personal  estate,  and  was  now  subject  to  the 
trusts  declared  of  that  residuary  estate  in  feivomr  of  the 
"Tillage  Itinerancy." 

If  some  of  the  objects  of  that  institution,  as  declared  by 
the  deed  of  1811,  were  objectionable  as  transgressing  the 
law  of  mortmain,  several  of  those  objects  were  free  from  all 
objection.  The  Court  would  therefore  uphold  the  bequest, 
leaving  it  to  the  trustees  to  select  the  latter.  He  cited 
Grafton  v.  Frith  (c),  The  Mayor  of  Faveraham  v. 
Ryder  (d),  The^  Church  Building  Society  v.  Barlow  (e\ 
JohngtoriY.Swa/nm,,  (J)  ajudTryev.  TheCorporcUion  ofOlovr- 
cester  (g);  also,  OrvmmieU  v.  Orimmett  (h),  which,  though 
formerly  disputed,  had  been  recently  followed  by  the  Lord 
Chancellor  in  The  University  of  London  v.  Yarrow  (i), 

Mr.  RcU,  Q.  C,  and  Mr.  Kenyon,  for  the  next  of  kin. 
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(a)  14  Beav.  173, 196. 

(6)  Dom.  Proc.  24  July,  1867. 
S,C»,  reported  in  the  Cioart  below, 
26LawJoiir.N.S.,Ch  33. 

(e)  20  Law  Jonr.  N.S.  Ch.  198. 

(d)  18  Beav.  3ia 


(0)  3  D.  M.  G.  120. 

(/)  3  Mad.  467. 

(ff)  Ubi  supra. 

(A)  1  Amb.  812. 

(0  26  Law  Jour.  N.S.  Ch.  430. 
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contended,  that^  having  regBoA  to  the  objects  of  the  "  Yflkge 
Itinerancy,''  as  declared  by  the  deed  of  1811,  the  bequest 
in  the  will  to  the  treasurer  of  that  society  was  void  under 
the  Stat  9  Geo.  2,  c  36.  The  objects  of  that  deed  were 
connected  by  the  conjunctive  "and,"  not  by  the  disjunctive 
"or."  The  trustees,  therefore,  had  no  power  of  selection, 
but  must  apply  an  aliquot  part  of  every  legacy  to  each  of 
those  objects,  and  some  of  those  objects  were  manifestly 
bad,  e.g."  the  opening  and  supporting  Sunday-schools,"  and 
"  the  erection  or  providing  of  places  for  religious  worshipi" 


The  ViCB-CHAJfCELLOR — The  deed  recites  that  the 
society  has  already  **  divers  freehold  and  leasehold  estates," 
might  they  not  build  schools  and  places  of  worship  upon 
the  ground  so  already  held  by  them  in  mortmain  ? 

Mr.  BoU,  Q.  C. — ^But  they  may  spend  part  of  the  fond  in 
buying  more  ground  for  such  erections  The  deed  of  1811 
plainly  contemplates  that  additional  land  will  "thereafter 
be  acquired  by  and  conveyed  or  assured  to  and  for  the  pur- 
poses of  the  society." 

The  Vicb-Chancellor. — ^There  is  no  express  trust  for 
purchasing  additional  land.  And  although  such  an  appli- 
cation of  the  funds  would  not  be  inconsistent  with  the  trusts 
of  the  deed,  there  is  no  necessity  for  their  so  applying  them 
— ^there  is  merely  a  possibility  of  their  doing  so.  It  will  be 
a  very  serious  matter  to  many  charities  if  your  contention  be 
correct,  because  many  charities  ccm  purchase  land;  and  if 
you  leave  them  money,  they  may  lay  it  out  in  that  way.  Half 
the  London  hospitals  are  not  incorporated. 

Mr.  RoU,  Q.  C— "  The  question  is,"  as  V.  C.  KindersUy 
said  in  Longstaffv.  Renniaon  (a),  "  whether  it  would  be  a 
due  execution  of  the  trust  to  buy  land.'' 


(a)  1  Drew.  28, 33. 
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The  Vicb-Chanckllok.— I  should  reepectfiilly  have  so 
fieur  differed  from  that  observation  of  the  Vice-Chancellor  as 
to  say  "  The  question  is,  whether  it  would  be  the  due  execu* 
tion  of  the  trust  to  buy  land/' 

Mr.  jRoft,  Q.  C— The  will  must  be  read  as  if  it  redted 
the  trusts  of  the  deed  of  1811  in  extenso,  and  as  if  the 
bequest  of  this  residue  were  to  the  four  trustees  or  to 
the  treasurer  of  the  society,  to  be  held  upon  the  trusts  of 
the  deed  as  so  recited;  then  two  of  these  objects  being,  as 
we  submit  they  are,  clearly  bad,  either  the  whole  bequest  is 
void,  the  amount  to  be  apportioned  to  the  remaining 
objects  depending  on  the  amount  intended  to  be  apportioned 
to  those  two  objects,  or,  at  any  rat^  the  proportional 
parts  intended  for  the  latter  must  belong  to  the  next 
of  kin. 

It  was  contended,  that^  whatever  is  not  well  given  to  the 
charity  under  the  residuary  bequest  contained  in  the  will, 
passed  by  the  codicil  to  the  Defendant  Oreen,  and  the  three 
deceased  persons  there  named    But  that  we  dispute  : 

First)  because,  according  to  the  true  construction  of  the 
Godidl,  the  bequest  to  those  persons  refers,  not  to  the 
bequest  of  the  general  residuary  estate  to  the  "Village 
Itinerancy,''  but  to  certain  specific  bequests  and  donations, 
of  which  there  were  many,  made  by  the  testator  in  fieivour 
of  other  charities. 

Secondly,  because,  even  if  we  are  wrong  in  that  construc- 
tion, a  bequest  such  as  is  contained  in  this  codicil,  following 
after  a  previous  gift^  which,  as  to  a  part  at  least,  is  void  by 
the  law  of  mortmain,  is  a  frtiud  upon  that  law — ^being  in- 
tended to  intimidate  the  next  of  kin,  and  prevent  their  op- 
posmg  the  charity,  and  therefore  void:  per  Lord  Northmg- 
ion  in  the  Attorney-General  v.  TyndaU(a). 

(a)  2  Eden,  207,  214. 
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The  Yice-Chancellor. — ^There  the  bequest  over  was 
upon  trust  ''to  lay  out  the  money  to  such  charitable  uses  as 
near  to  the  testator's  intention  as  could  be,  and  the  laira 
would  permit''  Can  you  apply  that, — assuming  it  to  be 
law  at  the  present  day, — ^to  a  case  where  the  bequest  is  ex- 
pressly ''free  from  any  trust  or  condition  whatever,  ex- 
pressed or  implied  ?" 

Mr.  Kenyoru — ^It  is  so  expressed,  but  it  is  obvious  that 
there  was  a  trust  implied,  and  that  the  four  persons  named 
were  intended  to  do  what  the  survivor,  by  his  counsel  at  the 
bar,  now  professes  he  feels  bound  to  do,  if  the  Court  holds 
him  entitled,  namely,  to  give  the  whole  to  the  charity;  for 
h^re  the  bequest  in  the  codicil  is  to  the  very  same  indivi- 
duals who  in  the  will  are  made  trustees  for  the  charity;  and 
that  bequest  is  to  them  as  joint  tenants,  and  not  as  tenants 
in  common — ^negativing  therefore  all  notion  of  their  taking 
for  their  own  benefit 

They  cited  also  Edwards  v.  Halloa),  and  Dunn  v.  Bow- 
naafb).  Russell  v.  Jackson(c)  and  Tee  v.  Ferri8(d)  were 
also  referred  to. 

Mr.  W.  D.  Lewis,  for  another  Defendant,  took  no  part  in 
the  argument 

The  Vicb-Chancellob. — I  have  a  strong  impression  that 
the  able  argument  I  have  heard  in  opposition  to  the  charity 
has  been  addressed  to  me  on  behalf  of  persons  who  have 
no  interest  in  disputing  the  claims  of  the  charity.  How- 
ever, I  shall  look  at  the  authorities  cited,  and  more  parti- 
cularly at  the  very  strong  decision  of  Lord  N(yrihingUm{e) 
before  giving  judgment 


Judgment  reserved. 

(a)  6  D.  M.  G.  74^  86,  87. 
(6)  lK&J.59e. 
(c)  10  Hare,  212. 


(rf)  2  K.  &  J.  367, 367. 
(e)  AUomey-Oefwraly.  T}fnda% 
2  Eden,  207. 
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VIC1&-CHANCELL0B  SiR  W.  PAGE  WooD,  after  Btating 
the  fiicts  of  the  case,  proceeded  as  follows:^ 

The  questioD  argued  before  me  in  this  cause  was  argued 
principally, — I  may  say  entirely, — ^by  the  next  of  kin  of  the 
testator;  and  I  expressed  at  the  hearing  that  the  only  points 
upon  which  I  reserved  judgment^  had  been  raised  on  behalf 
of  persons  who  had  no  interest  in  the  question,  since  it  ap- 
peared to  me,  that^  if  the  property  in  question  was  not  well 
given  by  the  will  to  the  "Village  Itinerancy  Society,"  there 
was  a  clear  and  distinct  gift  of  it  by  the  codicil  of  February 
to  the  four  gentlemen  there  named;  the  effect  of  that 
codicil  being  to  pass  it  to  them  as  joint  tenants,  free  fix)m 
any  trust  or  condition  whatever. 

It  was  argued  on  the  part  of  the  next  of  kin,  that  the 
codicil  was  to  be  construed  as  applying,  not  to  the  be- 
quest of  the  general  residuary  estate  to  the  "  Village  Itine- 
rancy,'' but  to  certain  specific  bequests  for  charitable  uses, 
and  that  there  was  no  intention  on  the  part  of  the  testator 
to  pass  by  the  codicil  what  in  the  will  he  had  described 
as  ''the  residue  of  his  trust  moneys.''  I  cannot  so  con- 
strue the  oodiciL  The  testator  by  that  codicil  recites  that 
he  has  by  his  will  and  other  methods  settled  and  disposed 
of  some  parts  of  his  personal  estate  to  charitable  uses,  and 
then  he  declares  that  in  case  any  part  or  parts  of  the  same 
should  by  any  statute  or  law  then  in  being  be  considered 
not  to  have  their  full  operation  for  the  intents  and  pur- 
poses for  which  he  had  designed  them,  then  he  gave  and 
bequeathed  all  such  money,  property,  personal  estate  and 
effects  to  the  four  gentlemen  there  named.  Now,  although 
there  is  in  the  will  a  general  gift  of  the  residuaiy  estate, 
the  gift  in  question  is  by  no  means  a  gift  of  the  whole  estate, 
because  the  testator  had  given  considerable  parts  to  other 
charities;  and  the  gift  in  question,  although  given  by  the 
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will  as  residue,  if  not  well  given  to  the  charitable  uses  for 
which  it  is  therein  expressed  to  be  given,  appears  to  me  to 
be  clearly  given  over  by  the  codicil  to  the  parties  named 

JiidgmenL  -q^^  ^^  |^^  Kenyan  cited  a  case  of  the  Attorney  Ge- 
neral v.  Tynddll(a),  in  which  Lord  NorthmgUm,  amongBt 
other  propositions  which  he  there  determined,  expressed  Iub 
opinion  that  where  there  was  a  bequest  which  was  void  un- 
der the  statute,  and  that  bequest  was  followed  by  a  direction 
that  in  case  the  testator's  intention  could  not  by  law  take 
effect^  the  trustees  should  lay  out  the  money  to  sndi  chari- 
table uses  as  near  to  the  testator's  intention  as  the  law 
would  pennit,  the  gift  over  ¥ras  void,  as  being  in  fraud  of 
the  mortmain  law,  and  intended  to  intimidate  the  heir  and 
next  of  kin,  and  to  prevent  their  opposing  the  charity(&). 

Now,  in  the  Attormey-Oeneral  v.  TynddU,  three  propo- 
sitions were  determined  by  Lord  NartbingUm :  one  in  op- 
position to  the  view  taken  by  Lord  Hardwicke  in  the  Air 
tomey-Oenerdl  v.  Boujie8(p).  And  as  to  this,  Lord  Ncrtk- 
vngUm'a  decision  has  been  since  affirmed  by  the  current  of 
authorities  in  opposition  to  Lord  Hardwidce.  The  two 
other  propositions  have  not  met  with  approbation. 

As  regards  the  first,  Lord  Ha/tdwicke  had  held  in  the 
Atbomey-Oeneral  v.  BowUa,  that  a  gift  far  tiie  purpose  of 
erecting  a  hospital,  building  a  school,  or  the  like,  might  be 
supported,  provided  land  could  be  found  £6r  the  erectioo, 
although  the  will  were  silent  on  that  subject.  ItaA  Norik* 
mgton,  on  the  contrary,  held  that  it  could  not  beinesumed 
that  the  testator  intended  his  trustees  to  go  about  begging 
for  land,  as  he  described  it ;  and  that  the  trust  must  be  ta« 
ken  in  its  full  sense,  and  as  if  the  testator  had  expressed  it 
to  be  his  intention  that  Ihe  trustees  shimld  purdiaae  land 

(a)  2  Eden,  207.  (6)  Id.  214. 

(c)  3  Atk.  806;  ^.01,2  Tea  sen.  647. 
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upcm  which  the  building  ahould  he  erected.  This  yiew 
of  Lord  Norihmgton*8  has  been  affirmed  by  subeequent 
decisiotns. 

The  propositions  in  which  he  has  not  met  with  approba- 
tion are,  first,  that  the  building  on  land  already  held  in 
mortmain,  inasmuch  as  it  improves  the  estate,  and  renders 
it  more  valuable,  is  a  transgression  of  the  statute — a  doc- 
trine that  has  been  repeatedly  overruled  in  a  series  of  sub- 
sequent decisions.  And  secondly,  the  proposition  relied 
on  by  Mr.  Kenyon,  that  a  gift  over  for  charitable  uses,  not 
void  by  ihe  law  of  mortmain,  in  the  event  of  the  previous 
gift  being  void  by  that  law,  must  be  taken  as  intended  in 
terrorem,  and  be  held  a  fraud  upon  the  mortmain  law. 

As  regards  the  last  of  these  propositions,  I  find  no  deci- 
sion in  which  it  has  been  followed;  but  I  do  find  a  decision 
of  Sir  John  Leach  which  is  directly  contrary.  It  is  in  the 
case  of  De  Themmiries  v.  De  Bonneval(a\  which  was  de- 
cided after  great  consideration,  although,  singularly  enough, 
the  AUomey-Ocneral  v.  TyndcUl  does  not  appear  to  have 
been  referred  to  in  the  argument.  There,  the  Plaintiff,  who 
was  a  foreigner,  or  at  least  a  person  not  naturalised  at  the 
time,  caused  a  sum  of  stock  to  be  transferred  into  the 
names  of  King  and  three  others;  and  a  deed  was  then  ex- 
ecuted, by  which  they  declared  that  they  should  hold  the 
stock  upon  trust  to  pay  the  dividends  to  the  Plaintiff  for 
life,  and  after  his  death  to  apply  them  to  certain  uses  which 
our  law  deems  superstitious;  and  the  deed  then  contained 
an  express  proviso,  that^  if  the  trusts  therein  mentioned,  or 
any  of  them,  should  by  any  court  of  law  or  equity  be  ad- 
judged to  be  void,  or  incapable  of  being  performed  or  car- 
ried into  effect^  the  trustees  should  stand  possessed  of  the 
stock  upon  trust  for  the  executors  or  administrators  of  the 
Plaintiff    On  the  first  hearing  Sir  John  Leach  said,  that 
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(a)  5  BuiB.  388. 


Judgment. 
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1867.  such  a  proviso  was  open  to  the  question,  whether  it  was  not 
in  fraud  of  the  law  that  money  given  to  superstitions  uses 
belongs  to  the  king,  to  be  appUed  to  other  charitable  piu^ 
poses  not  superstitious.  And  although  he  could  give  no 
opinion  upon  the  point,  he  must  hear  the  AUomet/'Oene- 
Tol  upon  it  The  cause  stood  over  accordingly  for  the 
Attorney-General  to  be  made  a  party  on  a  subsequent  day. 
Mr.  Wray  was  heard  for  the  Crown,  and  eventually  Sir 
John  Leach  held,  that  the  limitation  over  was  a  valid  limit- 
ation, and  decreed  a  retransfer  of  the  stock  to  the  Plaintifi. 

Among  the  numerous  cases  on  this  branch  of  the  law,  I 
do  not  find  any  which  has  carried  the  law  further  in  refer- 
ence to  such  a  gift  over;  but  there  are  many  cases  in  refer- 
ence to  the  law  of  perpetuity,  where  there  are  limitations 
over,  in  the  event  of  previous  limitations  being  found  to 
operate  in  fraud  of  any  rule  of  law,  and  where  it  has  never 
occurred  to  any  one,  so  Ceu:  as  I  am  aware,  to  argue  that  the 
limitation  over  is  void  as  being  in  fiuud  of  the  law,  or  in- 
tended merely  in  terrorem  to  prevent  the  party  who  might 
otherwise  claim  frx)m  disputing  the  previous  gift. 

In  this  case,  however.  Be  Themminea  v.  De  Bormewd  is 
an  authority  directly  in  point ;  and  it  is  clear  to  me^  that» 
whatever  my  view  may  be  upon  the  further  pointy  the  next 
of  kin  can  take  no  interest;  and  that,  even  if  the  propo^ 
be  not  well  given  to  the  "Village  Itinerancy,"  it  is  well 
given  by  the  codicil  to  the  fomr  persons  there  named. 

I  do  not  attach  any  weight  to  the  circumstance  that  the 
four  persons  to  whom  the  bequest  is  made  by  the  codicQ 
are  lie  same  persons  as  those  who  by  the  will  are  made 
trustees  for  the  charity.  That  bequest  is  expressed  by  the 
codicil  to  be  made  to  them  "free  from  any  trust  or  condi- 
tion whatever,  expressed  or  implied;"  and  tiiat  being  so^  it 
is  impossible  for  this  Court  to  intend  any  trusty  unless  it 
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can  oonyert  the  legatees  into  trustees,  by  proof  of  some 
commumcation  between  them  and  the  testator^  importing 
that  the  testator  intended  a  trust,  which  they  in  effect  un- 
dertook, and  by  which,  therefore,  their  consciences  would 
be  bound.  Here  no  such  case  is  attempted  to  be  made; 
and  if  I  were  to  hold  this  to  be  a  trust,  it  would  follow,  that, 
in  every  case  where  a  legacy  is  given  to  A.,  evidence  would 
be  admissible  to  shew  that  it  was  intended  to  be  in  trust 
for  B.,  notvirithstanding  it  is  expressed  to  be  given  to  A.  free 
from  any  trust  or  condition  whatever. 


JudgmenL 


Of  course,  I  am  not  adverting  to  a  case  like  Ruaaell  t. 
Jade8on(a),  where  the  testator  had  communicated  his  in- 
tentions to  one  of  two  devisees,  who  promised  that  they 
should  be  carried  into  effect  And  the  yice-Chancellor 
held,  that  this  affected  the  other  devisee,  since  he  thought 
it  dear  that  the  devise  would  not  have  been  made  to  the 
latter,  but  for  the  promise  given  by  the  former  that  the  in- 
tentions of  the  testator  diould  be  carried  into  effect  (by 

I  now  come  to  the  midn  point  to  be  decided,  namely, 
whether  the  property  in  question  passes  by  the  codicil,  or 
whether  it  is  well  given  by  the  wilL  The  will  purports  to 
^ve  it  to  the  Treasurers  for  the  time  being  of  the  Society 
or  Institutioir  called  **The  Village  Itinerancy  or  Evangeli- 
cal Association  for  the  Propagation  of  the  QospeL"  Now 
the  rules  of  that  society  are  these: 

[His  Honour  stated  them  from  the  deed  of  181 1,  and  read 
the  recitals  from  that  instrument^  as  printed  abova] 

Construing  that  deed  first  by  itself,  there  can  be  no  doubt 
that  it  is  not  incumbent  upon  the  trustees  to  apply  any 
given  portion  of  their  funds  to  all  or  to  any  one  of  the  ob- 


(a)  10  Hare,  212. 


(h)  Vide  Tie  v.  Ferris,  2  K.  &  J.  367. 
B  B  K.  J. 
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jeotB  specified  in  the  deed  They  are  at  liberty  to  sekek 
any  one  or  more  of  those  objecta  For  instance,  if  a  kgscj 
of  10002.  be  given  thejn  they  may  apply  the  wholes  if  thej 
think  fit^  in  distributing  Bibles  and  religions  books^  <^  th^ 
may  apply  the  whole  in  building  upon  land  already  bddbjr 
them  in  mortmain.  No  doubt^  the  deed  does  not  prevent 
them  firom  applying  a  part  or  even  the  whde  of  it  in  pur- 
chasing other  land,  and  that  is  the  point  on  which  the  difli- 
cuby  in  this  case  has  arisen.  But  the  deed  does  not  tv^ustv 
them  to  apply  any  portion  of  it  in  purchasing  additional  land 
So  &r  as  the  deed  is  concerned,  they  have  the  option  of  ap- 
plying the  whole  to  any  one  or  more  of  the  l^itimate  ob- 
jects epecified  in  the  deed.  I  cannot  hold,  that^  whenever 
any  property  comes  to  their  hands  upon  the  trasts  of  tins 
deed,  they  are  bound  to  apply  it  in  aliquot  parts  to  each 
of  the  objects  which  the  deed  specifies. 

That  being  so,  suppose  the  testator  had  introdiiced  the 
contents  of  the  deed  into  his  will ; — ^that  he  had  recited,  aa 
the  deed  does,  that  the  charity  had  such  and  such  funds; 
that  it  had  already  divers  fireehold  and  leasehold  ]ands» 
and  might  acquire  more;  and  that  its  object  was  the 
promulgation  of  the  gospel  by  all  (which  I  hold  to  be  ''by 
all  or  any  one  or  more ")  of  the  means  specified  in  the 
deed ;  and  having  so  recited  the  deed  in  his  will,  suppoee 
the  testator  had  then  bequeathed  the  property  in  question 
to  the  trustees  of  the  charity  upon  the  trusts  declared  in 
that  deed, — ^putting  it  in  that  way, — and  it  was  in  that  way 
that  it  was  argued  by  those  who  disputed  the  title  of  the 
charity, — ^it  appears  to  me  that  I  have  a  case  before  me, 
that  of  The  AUormey-Oenercbl  v.  Parsons  (a),  which  would 
exactly  meet  the  case  in  question,  and  which  shews  that  I 
should  be  at  liberty  to  hand  over  this  fund  to  the  trusteoB 
of  the  charity,  without  any  violation  of  the  Statute  of 
Mortmain. 

(a)  8  Vei.  ISe. 
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The  caae  oiSorreahy  v.  Hollina  (a)  and  that  of  Ormmiett 
V.  Orim7rieU(b),  before  Lord  Hardwicke,  establish  that» 
where  there  is  a  discretion  given  to  trustees  to  apply  a 
bequest  in  the  alternative,  either  in  a  way  which  is  legi- 
timate,  or  in  a  way  which  would  be  illegitimate  under  the 
statute,  the  Court  will  uphold  the  bequest,  inasmuch  as  it 
may  be  applied  legitimately.  But  it  occurred  to  me,  during 
the  argument,  that  there  was  a  difficulty  in  this  respect^ 
thaty  by  handing  over  the  fund  to  the  trustees,  the  Ciourt 
would  part  with  its  control:  that,  to  call  upon  the  Ciourt 
to  hand  it  over  to  the  trustees  was  very  different  from 
calling  upon  the  Court  to  execute  the  trusts ;  since,  in  the 
latter  case,  the  Court  would  take  care  to  execute  such  trusts 
only  as  were  legitimate.  However,  The  Attomey-OeTveral 
V.  Parsons  (e)  meets  that  very  case. 
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There,  Edward  Tawney,  by  an  indenture  of  bargain  and 
sale,  dated  the  17th  of  January,  1797,  duly  executed  accord- 
ing to  the  statute  and  enrolled,  conveyed  to  the  mayor, 
hailiflb,  and  commonalty  of  the  city  of  Oxford,  certain 
freehold  property  for  the  purpose  of  erecting  almshouses. 
Having  done  that^  he  by  his  will  gave  to  the  mayor,  bailiffs^ 
and  commonalty  and  their  successors,  for  ever,  45001.  stock 
m  the  31.  per  cent  Consolidated  Bank  Annuities,  upon 
trust  to  pay  the  interest  and  dividends  thereof  from  time  to 
time  as  the  same  should  become  due,  for  ever,  in  manner 
thereinafter  mentioned :  201.  a  year  each,  by  equal  half- 
yearly  payments,  to  three  poor  men  and  three  poor  women 
of  the  city  of  Oxford  ;  and,  from  and  after  payment  thereof 
in  trust  to  pay^  lay  out,  and  expend,  as  occasion  should 
require,  the  residue  of  such  yearly  interest  and  dividends, 
at  sodi  times  and  in  such  manner  as  the  trustees  therein- 
after named  should  direct^  in  rebuilding,  repairing,  altering, 
or  addmg  to  and  improving  the  messuages  or  tenements, 


(a)  9  Mod.  22L 


{b)  1  Amb.  212. 
bb2 


(e)  8  Yes.  ISe. 
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ground,  and  appurtenaDces  conveyed  by  him  the  testator 
unto  the  mayor  and  baili£b. 

Now,  it  is  obvious,  that,  if  that  clause  be  read  as  Lord 
Eldon  held  it  must  be  read,  so  as  to  authorise  the  adding, 
not  only  to  messuages  or  tenements  on  ground  which 
the  testator  had  already  effectually  given  in  mortmain  by 
the  deed,  but  also  to  that  ground  itself  you  have  then  a 
trust  similar  to  that  now  before  me,  as  regards  the  possi- 
bility that  these  trustees  may  apply  the  whole  or  a  part  of 
any  particular  legacy  in  purchasing  fresh  land,  which  would 
be  ill^;aL  The  objection  was  pressed  upon  Lord  Eldon  by 
Sir  Charles  (then  Mr.)  WethereU,  who  claimed  against  the 
charity.  He  said,  one  question  was,  whether,  under  the 
words  "adding  to,"  the  testator  did  not  intend  that  the 
trustees  should,  if  they  thought  fit^  purchase  land  for  the 
charity;  and  then,  one  object  being  illegal,  whether  the 
whole  were  not  vitiated.  He  admits  that  SovreAy  v. 
JBoUina  establishes  that  the  expression  being  in  the  aIte^ 
native  would  save  some  part  of  the  trust;  but  he  disputes 
the  authority  of  OrimTnett  v.  Orimmett;  and  then  he  cites 
Chapman  v.  Brmon  (a),  where,  there  being  a  trust  by  will 
for  building  or  purchasing  a  chapel,  (which  was  a  bad  be- 
quest under  the  statute,)  and  if  any  overplus,  then  for  such 
charitable  uses  as  the  executors  should  think  proper,  (which, 
taken  alone,  would  have  been  a  legitimate  object).  Sir  W. 
Orant,  M.  R,  held  the  whole  to  be  void,  for  the  two  trusts 
were  inseparable,  the  overplus  depending  on  how  much  the 
executors  would  have  employed  in  building  a  chapel ;  and 
upon  that  question  any  inquiry  would  be  vague  and  in- 
definite to  a  degree  almost  ridiculous;  and  it  being  so  un- 
certain what  the  residue  would  have  been,  he  held  the  trust 
as  to  that  void  for  uncertainty. 

But  Lord  Eldon  deals  with   that  aigument  in  this 
(a)  6  Yea.  404. 
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way: — After  disapproving  of  The  AUomey-Geneixd  v. 
Tyndall,  so  far  as  tbat  case  determiixed  that  a  bequest 
of  money  for  building  on  land  already  held  in  mort- 
main was  void,  and  approving  of  it  so  far  as  it  deter- 
mined that  a  bequest  to  erect  a  charitable  foundation 
imports  that  land  is  to  be  bought,  unless  the  wUl  manifests 
a  purpose  that  it  is  to  be  otherwise  procured,  he  says  this : 
"  Therefore,  declare  that  the  legacy  of  45002.  is  good  so  far 
as  the  payment  of  20{.  a  year  each  to  three  poor  men  and 
three  poor  women  according  to  the  will ;  also  so  far  as  the 
surplus  is  directed  by  the  will  to  be  applied  in  rebuilding, 
repairing,  .altering,  or  improving  the  messuages  or  tene- 
ments, grounds,  and  appurtenances,  and  so  far  as  the 
additions  directed  by  the  will  shall  be  made  upon  the  land 
conveyed  by  the  testator  for  the  better  residence  of  such 
poor  men  and  women:  but  that  it  is  bad,  so  far  as  any 
additions  are  to  be  made  to  the  ground  by  acquiring  other 
land."  Nothing  more  is  said  upon  that,  but  it  is  manifest 
that  the  fund  was  handed  over  with  that  declaration  to  the 
trustees.  There  is  no  direction  to  apportion,  nor  would  it 
have  been  possible  to  apportion,  how  much  of  the  fund 
would  be  applied  to  one  purpose,  and  how  much  to  the 
other. 
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I  intend  to  follow  that  precedent^  and  I  shall  declare 
that  the  bequest  to  this  charity  is  good,  coupling  that  de- 
claration with  a  further  declaration  that  the  application  of 
any  part  of  the  fund  in  question  towards  the  purchasing  of 
any  additional  land  by  the  charity  would  be  an  illegal 
application  of  the  bequest 


Mr.  Kenyan. — I  understand  it  is  conceded  that  the 
next  of  kin  will  have  their  costs  as  between  solicitor  and 
client. 


The  Vice-Chancellor. — ^That  depends  upon  the  charity. 
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Mr.  Kenyan, — It  bas  been  decided,  that,  in  charity  cases, 
where  no  improper  point  ia  raised  on  behalf  of  the  next  of 
kin,  they  are  entitled  to  the  costs  as  between  solicitor  and 
client    The  authority  is  Oaffney  v.  Hevey  (a). 

The  Vic£-Chakcellob. — I  am  glad  it  is  so.    I  was  not 

aware  of  it. 

(a)  1  Dr.  &  Walsh,  85. 


Jfdy^Oih. 

Vendor  and 
Purchuer — 
Pre-etapiion 
— LaduM — 


BROOKE  v.  GARROD. 

Henry  OARROD,  and  his  brother  MaUaios  Oarrod 
being  seised  of  certain  real  estate  as  tenants  in  codudou 
in  fee,  subject  to  a  mortgage  debt  which  they  had  both 
contracted  in  1846,  Henry,  by  his  will,  in  1856,  directed 
his  trustees  to  offer  all  his  real  estate  to  his   brother 


convey  the  premises  to  Mallows,  his  heirs  and  assigns;  bat 
in  case  the  said  Mallows  should  not  be  living  at  the  time 


A  person  hftT- 
ing  ander  a 

of  pre-emption  MaUows,  if  he  should  be  living  at  the  time  of  his  decease^ 
for^  ^n  ^^  ^^^  P^^^  ^^  B^™  ^^  25002.,  to  be  paid  to  the  trustees^ 
STs'^'^fild^  and  to  be  by  them  applied  as  therein  mentioned  And 
to  the  tnuteee  upon  such  payment  of  the  said  sum  of  25001.  by  the  said 
month  of  the   MdUows  as  aforesaid,  then  he  directed  his  trustees  to 

testator*8 
death  his  op- 
tion to  pur- 
chase, and 
paid  the 

purchoae-money  within  a  farther  period  of  two  months,  duly  signified  his  option  to  tht 
trustees,  and  applied  to  their  solicitor  for  an  abstract  of  title.  The  solicitor  aekoov- 
ledgdd  this  applioation,  and  promised  to  take  an  early  opportunity  of  seeing  his  clients 
thereon.  But  no  abstract  was  furnished  ;  and,  hearing  nothing  further,  the  donee  of  the 
right  of  pre-emption  alloweil  the  two  months  to  expire  without  paying  his  purehsss 
money,  or  taking  any  further  step  in  the  matter. 

Hdd,  that,  under  the  circumstances,  and  according  to  the  true  oonstmctioB  of  tke 
will,  the  trustees  were  not  under  any  obligation  to  famish  an  abstiaet;  and  the  pm^ 
chase  money  not  having  been  paid  within  the  two  months,  the  right  of  pre-emption  was 
lost,  the  rule  being  that  such  a  right  must  be  strictly  complied  witii. 

SetMe,  that,  eren  if  the  trustees  had  been  under  any  such  obligation,  still  the  donee  of 
the  right,  having  allowed  the  stipulated  period  to  expire  without  taking  any  farther  step^ 
could  not,  as  against  tlie  parties  beneficially  interested  in  the  proceeds  of  the  sale,  insist  on 
the  trustees'  laches  as  giving  him  a  right  to  an  extension  of  time  for  completing  his  porchsie. 

But  9embU,  that,  had  there  been  fraud  on  the  part  of  the  trustees,  or  possibly  such  laches 
on  their  part  as  the  Court  oould  consider  to  have  been  the  sole  cause  of  the  donee  of  the 
right  of  pre-emption  not  complying  modo  et  formi  with  the  conditions  imposed  by  the 
will,  the  latter  might  have  been  entitled  to  relief. 
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of  his  decease,  or  should  not»  within  one  calendiff  month         1867. 

after  that  events  signify  to  the  said  trustees  his  intention  to 

accept  or  take  the  said  hereditaments  and  premises  at  the 

price  or  smn  aforesaid,  or  should  not,  at  the  expiration  of 

two  calendar  months  from  the  time  of  signifying  such  his 

intention,  pay  the  said  sum  of  2500Z.  to  the  said  trustees 

as  aforesaid,  then  the  testator  directed  his  trustees  to  sell 

the  premises  by  public  auction  or  private  contract  as 

in  his  will  mentioned.    And  the  testator  directed    his 

trustees  to  stand  possessed  of  the  moneys  to  arise  from 

such  sale,  or  in  the  event  of  MoMowa  electing  to  accept 

and  take  the  premises  at  the  price  or  sum  aforesaid,  then 

to  stand  possessed  of  the  said  sum  of  25002.,  upon  certain 

trusts,  for  the  benefit  of  his  brother  William  and  his  sisters. 

The  testator  died  on  the  11th  of  October,  1856. 

On  the  29th  of  October,  1856,  McMows,  through  his  so> 
Ucitor,  signified  to  the  trustees  of  the  vnlll  his  intention  to 
become  the  purchaser  of  the  property  for  25002^ 

On  the  1st  of  November  his  solicitor  wrote  to  the  solici- 
tor of  the  trustees  requesting  to  be  furnished  with  the  ne- 
cessary abstracts  of  title,  as  early  as  possible,  that  the  mat- 
ter might  be  carried  through  in  accordance  with  the  trusts 
of  the  wilL  To  his  letter,  which  is  set  out  in  eztenso  in  the 
judgment,  the  solicitor  of  the  trustees  replied,  "  I  beg  to 
acknowledge  the  receipt  of  your  fSEivour,  and  will  take  aa 
early  (^portunity  of  seeing  my  clients  thereon.'^ 

Nothing  further  passed  between  the  parties  until  the 
14th  of  January,  no  abstract  of  title  was  furnished  on  the 
part  of  the  trustees,  nor  was  the  purchase  money  paid,  or 
any  conveyance  tendered  on  the  part  of  MaUows. 

Subsequently  to  the  14th  of  January,  1857,  a  correspon- 
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Mr.  Kenyon, — ^It  has  been  decided^  ^  ^ 

where  no  improper  point  is  raised  ^  ^  ^ 

kin,  they  are  entitled  to  the  cosifik-  ^.  ^.  q 

client    The  authority  is  Oaffrp  %   %  \.  P 


/u/ySOM. 

Purehater — 
Pre-emption 
— Laehn — 
WtU. 

A  person  hay- 
ing under  a 
wul  a  right 
of  pre-emption 
of  an  estate 
for  a  given 
siim^  provided 
he  signified 
to  the  trust- 
within  our 
month  of    y 
testator'    / 
death  >  , 
tion  t  , 
ohae/ 
pai; 


The  Vicb-Chancellob^  ^  *-  ^  b"-  ^ 
aware  of  it.  J  4.  ^S   ^  » 


^A  the  Flaintifi 


> 


HENRn  i 

being  bp/ 
in  fee, 

<»i**^  rtasHngs,  for  the  Defendant  Jfof- 

^»  -At  he  was  still  at  liberty  to  avail  himself 

•^  given  him  by  the  will  of  purchasing  the  pro- 

2500Z.  It  was  true,  that,  where  a  right  of  pr&- 
.on  is  given  by  a  will,  the  conditions  upon  which  that 
^ht  is  given  must  be  complied  with,  so  far  aa  dq>end8 
wpon  the  purchaser  {a)  ;  but  here  the  purchaser  had  signi- 
fied his  intention  to  purchase  long  before  the  expiration  of 
the  period  prescribed  by  the  will,  and  would  have  com- 
pleted his  contract  and  paid  his  purchase  money,  had  he 
been  furnished  with  the  requisite  abstracts  of  title.  Those 
abstracts  were  necessary  to  enable  his  solicitor  to  piepare 
the  conveyance.  The  trustees,  by  their  solicitor,  promised  in 
eflFect  to  furnish  them,  or  at  any  rate  induced  him  to  expect 
them  till  the  two  months  had  elapsed.  Such  dilatory  con- 
duct and  laches  on  the  part  of  the  trustees  ought  not  to 
affect  the  rights  of  the  intended  purchaser:  OaskdL  v. 
Harrmcin  (6). 

(a)  Sugden's  Vendors  and  PurchaserB,  p.  205,  11th  edit 
{h)  11  Ves.  607. 
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^(a),  which  would  be  cited  oontrh,  was 

the  son  to  whom  the  right  of  pre- 

"^  deeds  in  his  own  hands,  and 

^y  any  person  but  himself  in 

HIS  in  question.    Besides, 

Treemeni    Here  Mai- 

se  at  25002.  was  in 

<)nforce  under  the 


5>J« 


Y 


s  % 


j9  v. 


Wis- 


vO  (d). 


« od  and  his  sisters,  contend- 

saving  been  paid  or  tendered  by 

.tnin  the  period  prescribed  by  the  will, 

at  now  to  be  sold  by  auction  by  the  trustees. 

^  upon  the  rule,  that,  where  a  right  of  pre-emption 

^wen  by  will  it  must  be  exercised  modo  et  forma  accord- 

u%  to  the  terms  of  the  gift;  that,  where  a  given  time  is 

limited,  that  condition  must  be  strictly  observed :  BaiTeU  v. 

Sabi/nj^{e),  and  that  it  is  for  the  party  claiming  the  privilege 

to  slvew  that  he  has  paid  his  purchase  money  within  the 

Btipulated  period,  Davis  v.  Thomas  (J) — ^a  rule  recognised 

in    ^Mg  V.   Wiaden,  cited  contrA,  although  there,  upon 

^P^cial  grounds,  the  Master  of  the  Rolls  held,  that  time 

^as  not  essential 
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He  contended  also,  that^  for  reasons  mentioned  below  in 
ihe  judgment,  the  trustees  were  under  no  obligation  to  fur- 
nish McdUywa  with  any  abstract  of  title;  and  that,  even  if 
they  were  under  any  such  obligation,  their  omission  to  fur- 
msh  an  abstract  did  not  amount  to  such  laches  as  to  entitle 


(a)  8  Sim.  346. 

(b)  1  BeftT.  152. 
Ic)  )6  Id.  239. 


(oO  11  Ves.  448. 

(e)    1  Yern.  269. 

(/)  1  Buss.  &  My.  606. 
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MaUowB  as  against  third  persons  to  an  extension  of  time 
for  payment  of  his  purchase  money,  dting,  on  this  point, 
Dawson  v.  Dawson  (a). 

He  cited  also  Master  v.  Willaughby(b),  and  SrnHh  t. 
Fawson(c), 

Mr.  Osborne  replied. 


Judffmetu.     Vicb-Chancbllob  Sib  W.  Page  Wood  :— 

I  may  take  this  to  be  a  trust  with  a  double  aspect^  of 
this  description :  a  trust  to  convey  the  property  to  Mallom 
Garrod  at  the  price  or  sum  of  2500Z.,  provided  that  he  do^ 
vdthin  one  calendar  month  after  the  testator's  death,  signify 
his  intention  to  take  it  at  that  price,  and  that  he  do,  within 
two  calendar  months  after  signifying  that  intention,  pay 
the  sum  of  25002.  to  the  trustees ;  and  if  he  does  not  do 
both,  then  the  trustees  are  to  hold  the  property  upon  trust 
to  sell  generally. 

On  the  one  hand,  th^nefore,  if  MaUowSy  within  a  moath 
from  the  testator's  death,  signified  his  intention  to  purchase 
the  property,  and  paid  the  stipulated  sum  within  two 
months  from  the  time  when  he  so  signified  his  intention, 
the  trustees  had  no  option  as  against  him,  but  w^e  bound 
to  execute  the  conveyance.  On  the  other  hand,  if  both 
conditions  were  not  complied  with  by  Mallows^  the  trostees 
had  no  option  as  against  the  other  parties  interested  under 
the  wiJly  but  were  bound  to  sell  by  auction. 

This  right  of  pre-emption  was  a  prlvil^^  given  to 
MallowSi  &x^<l>  being  so,  the  conditions  were  conditions  with 
which  he  was  obliged  to  comply  strictly.      The  case  is 

(a)  8  Sim.  3461  (&)  1  Bra  P.  Q  126|  fi>l  edii 

(e)  25  Law  Tunes,  40. 
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somewhat  analogous  to  a  case  between  vendor  and  pur-        i857. 
chaser  where  time  is  made  of  the  essence  of  the  contiuct^ 
and  the  parties  have  not  by  their  dealings  waived  their 
rights  as  to  time  being  of  the  essence  of  the  contract 


JwigmffiU, 


Had  there  been  anything  in  the  shape  of  fraud  on  the 
part  of  the  trustees,  or  had  there  been  such  a  degree  of 
laches  on  their  part  as  to  induce  the  Court  to  say  that  such 
laches  were  the  sole  cause  of  MaUowB  not  complying  modo 
et  formft  with  the  conditions  imposed  by  the  testator, — a 
more  difficult  case  as  regards  those  who  take  subject  to  the 
conditions  not  being  oompUed  with — ^it  is  possible,  to  say 
the  least  of  i%  that  the  Court  might  have  given  MaUowa 
some  relief  in  that  respect 

But  the  case  on  the  evidence  is  this : — MaUowa  indicated 
his  intention  to  become  the  purchase  of  the  property  on 
the  29th  of  October,  1856, — very  early  after  the  testator's 
death,  which  took  place  on  the  i6th, — so  that  he  was. 
clearly  within  time  so  far  as  r^arded  the  first  of  the  two 
conditions.  Having  done  this,  it  became  his  duty,  by  the 
29th  of  December,  to  pay  the  purchase-money ;  and  had  he 
so  done,  then,  on  such  payment  being  made  by  him,  it 
would  have  become  the  duty  of  the  trustees  to  execute  the 
conveyance  to  him  of  the  property. 

His  next  step  is  a  singular  one,  and  not  very  indicative 
of  an  intention  of  £sdrly  completing  the  purchasa  It  ap- 
pears that  he  had  been  co-owner  with  his  brother,  the 
testator,  of  the  property  in  question,  and  had  concurred 
with  him  in  mortgaging  the  property.  Either,  therefore, 
the  abstract  of  title  to  the  property  must  have  been  leflr 
with  them, — ^in  which  case  it  would  be  in  MaUowa'  pos- 
session as  much  as  in  his  brother  Senr^a,  or  it  must  have 
been  in  the  possession  of  the  mortgagees.  That  being  the 
ease,  his  solicitor,  after  he  had  duly  given  notice  of  MaUowa' 
intention  to  become  the  purchaser^  on  the  Ist  of  November, 


614 


CASES  IN  CHANCERY. 


1856,  writes  this  letter  to  the  solicitor  of  the  trustees: — ^"  I 
did  not  know  until  to-daj  that  you  were  concerned  for 
the  executors  herein.  My  client^  Mr.  Jf .  Oarrod,  wrote  to 
me  on  the  28ih  ult,  requesting  me  to  give  notice  to  hu 
late  brother's  executors,  that  he  would  accept  the  estate 
at  the  price  it  was  directed  to  be  offered  to  him,  and 
to-day  he  has  called  with  a  copy  of  his  brother's  will,  and 
placed  the  matter  in  my  hands.''  Here,  therefore^  I  have 
MaUowB  Oarrod  clearly  aware  of  all  the  conditions  which 
it  was  necessary  for  him  to  observe,  in  order  to  become  the 
purchaser  of  the  property  at  the  price  mentioned  in  the 
will  He  has  a  copy  of  the  vrill,  and  leaves  it  with  his 
solicitor.  His  solicitor  continues,  **  I  presimie  there  will  be 
no  difficulty  in  carrying  out  the  testator's  directions,  as  Mr. 
M.  Oarrodi  through  me,  has  signified  his  intention  to  take 
the  estate  at  the  price  fixed  thereon  by  his  brother,  and 
I  have  informed  the  executors  thereof  I  will  thank  you, 
therefore,  to  send  me  the  necessary  abstracts  of  title  as 
early  as  possible,  that  the  matter  may  be  carried  through  in 
accordance  vdth  the  testator's  will." 


That  is  a  somewhat  singular  application  on  the  part  of 
MaUowSt  he  having  already  an  entire  abstract  of  title  down 
to  the  mortgage  of  1846 ;  and  although  there  was  a  possi- 
bility that  the  testator  might  have  made  some  mortgage 
since  that  date,  so  that,  in  that  view,  it  might  not  be  an 
unreasonable  request,  still,  from  the  subsequent  corre- 
spondence, I  rather  collect  that  the  object  of  MaUotos 
in  making  it  was  to  reserve  to  himself  an  option,  in  case 
he  found  a  flaw  in  the  title,  to  fly  off  and  withdraw  from 
the  notice  he  had  given  signifying  his  intention  to 
purchase. 


Now,  such  an  option  as  that  is  a  right  which  I  do  not 
think  the  testator  intended  to  offer  him.  He  intended 
to  offer  him  the  option  of  purchasing,  "  Aye  or  no, — ^will 
you  take  it  at  the  price  I  name  ?   And  if  you  agree  to  take 
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it,  I  expect  the  purchase-money  to  be  paid  within  the  time 
I  have  limited."^ 

The  circumstance  on  which  Mr.  Osborne  relied,  as  shew- 
ing that  there  had  been — ^he  could  not  say  fraud,  for  that 
would  have  been  much  too  strong  a  term,  but — laches  on 
the  part  of  the  trustees,  from  which,  he  says,  MaUows  ought 
not  to  suffer,  is  the  letter  written  by  the  solicitor  of  the 
trustees  in  answer  to  that  which  I  have  just  read.  He  says, 
"  I  beg  to  acknowledge  the  receipt  of  your  favour,  and 
will  take  an  early  opportimity  of  seeing  my  clients  thereon." 
He  does  not  say  whether  there  will  be  any  difficulty  or 
not ;  but  that  he  will  inform  his  clients  that  MaUowa  has 
asked  for  an  abstract  That  is  the  strongest  construction 
that  can  be  put  upon  his  answer  in  favour  of  Mr.  Oahome's 
contention.  But,  assuming  that  the  solicitor  did  tell  his 
cHents  that  MoMowa  had  applied  for  an  abstract,  the  latter 
does  not  take  a  single  step  from  that  time  till  the  14th 
of  January, — seventeen  days  after  the  two  months  had 
expired.  Up  to  that  time  he  never  evinces  the  slightest 
anxiety  to  complete  his  purchase  under  the  notice  he  had 
given. 

Assuming,  then,  that  the  trustees  were  under  an  obli- 
gation to  furnish  MdUowa  with  such  an  abstract  as  he  had 
required,  the  question  is,  whether  I  am  to  say  that  the  mere 
&ct  of  their  continuing,  for  two  or  three  months,  not  to 
furnish  any  abstract,  would,  in  the  absence  of  any  further 
application— of  any  the  slightest  movement  on  his  part  to 
accelerate  them, — ^be  such  laches  on  the  part  of  the  trustees 
as  would  entitle  him,  as  against  the  other  parties  beneficially 
interested  under  the  will,  to  an  extension  of  time.  He  had 
the  will  before  him.  He  knew  the  prescribed  time  within 
which  the  money  was  to  be  paid ;  and  the  question  is, 
whether  I  am  to  say  that  the  mere  tad  of  their  not  answer- 
ing a  letter,  when  he  takes  no  further  step,  keeping  the 
money  in  his  pocket  without  the  least  effort  to  bring  the 
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matter  to  a  condiisioii,  is  to  be  taken  as  simply  laches  on 
the  part  of  the  trustees,  and  no  laches  on  the  pari  of  the 
intended  purchaser. 

I  confess,  if  it  had  been  the  ordinary  case  between  a 
vendor  and  purchaser,  with  a  condition  that  time  was  to  be 
of  the  essence  of  the  contract,  I  could  not  say  that  it  was 
not  the  purchaser's  laches  if  he  simply  asked  for  something 
which  the  vendor  fiuled  to  furnish,  and  did  no  more,  bat 
remained  expecting  an  answer  until  the  stipulated  time  had 
expired.  But  to  say  that  there  have  been  such  laches  on 
the  part  of  the  trustees  as  to  prevent  the  purchaser  from 
proceeding  with  his  purchase  is  impossible.  He  cannot  say, 
that  something  that  they  have  done  or  failed  to  do  has 
inevitably  prevented  him  from  completing  his  contiact 
The  case  does  not  depend  on  a  condition  being  fulfilled  by 
third  persons,  but  on  the  simple  question  whether  theie  has 
been  such  negligence  on  the  part  of  the  trustees  as  to  vaiy 
the  rights  of  persons  beneficially  interested  under  the 
testator's  will 

The  subsequent  correspondence  shews,  as  I  have  already 
mentioned,  that  his  object  in  applying  for  the  abstract  was 
inconsistent  with  the  intentions  of  the  testator.  He  does 
not  say  he  wants  it  to  enable  him  to  prepare  a  conveyance. 
He  does  not  prepare  a  conveyance  or  tender  the  money. 
He  does  nothing  to  put  himself  right  as  regards  the  will 
And  it  seems  to  me  that  the  case  falls  within  the  authority 
of  Dawson  v.  Dawson  (a),  and  the  earlier  case  of  Master  v. 
WiUoughby  (6),  where  the  legatee  had  the  right  to  purchase 
for  60002.  an  estate  worth  10,0002.,  provided  she  tendered 
the  money  within  a  given  time.  She  filed  a  bill;  but,  not 
having  tendered  the  money  within  the  time,  she  was  held 
not  to  be  entitled  to  the  benefit  of  the  contract 

I  cannot  say,  therefore,  that^  as  against  third  person^ 
(a)  8  Sim.  346.  (b)  1  Bit>.  P.  C.  1S5,  foL  edK. 
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this  benefit  has  not  been  lost,  and  entirely  lost^  by  the        1857. 
laches  of  the  beneficiary. 

There  must  be  a  declaration  that  the  purchase-money, 
or  sum  of  2500Z.,  not  having  been  paid  or  tendered  by     J^dgm^n^ 
MaUows  Oarrod  within  the  period  prescribed  by  the  will, 
the  testator's  estate  ought  now  to  be  sold  by  auction  by  the 
trustees. 


Mr.  Dart. — ^The  trustees  having  filll  power  to  sell,  I  sub- 
mit that  it  is  needless  to  put  the  estate  to  the  expense  of 
selling  it  in  Court 

The  Vice-Chancellor.— The  tnistees  have  brought 
the  matter  on,  taldng  it  out  of  the  trusts  of  the  will.  The 
common  course,  therefore,  is  to  have  a  sale  in  Court 


CARTER  V.  CARTER 

SjY  a  will  dated  the  12th  of  January,  1846,  and  which 
for  many  years  after  his  death  was  supposed  to  be  his  last 
will,  Eduuin  Carter  gave  and  bequeathed  all  lus  freehold, 
copyhold,  leasehold,  and  residuary  personal  estate  unto  his 
brothers  and  sisters,  and  the  survivors  or  survivor  of  them : 
the  proceeds  of  the  rentals  to  be  equally  divided  among 
ihem,  share  and  share  alika 


Jid^  7M,  Bth, 

Moriffag§^ 
Priority — 
Noiice-^PuT' 
ekaterwihtnU 
— Sitoppel — 
Posaetnonof 
JDttdi—For- 
feUwre  en  Alt' 
tntUiovy^Co- 
pyhM$ — Swr- 
render  hff  At- 
torney, 

BeTiew  of  the  prineipd  ftnthorities  on  the  proteotiGn  aflTorded  by  Uub  Court  to  a  ptuv 
chtter  for  valuable  conBideFation  without  notice  of  a  prior  incombranoe^  where  he  has 
got  in  ihe  legal  estate  or  obtained  possession  of  the  title  deeds. 

SembiU,  the  earlier  authorities  on  this  subject  haye  gone  to  a  greater  length  than  would 
be  8npp<»ted  by  more  modem  dedsions. 

The  authorities  establish  that  a  purchaser  from  a  person  in  possession,  purohasing  with- 
out notice  of  any  prior  charge  or  truBt»  and  obtaining  a  conyeyanoe  of  the  legal  estate  from 
a  trustee  of  a  satisfied  term,  or  a  mortgagee  whose  mortgage  is  satisfledi  will  be  protected 
in  this  Court  against  a  prior  incumbrancer  or  cestui  que  trust,  proyided  the  party  so 
oonyeying  the  legal  estate  haye  no  notice  of  the  prior  trust  or  incumbrance. 

But  it  has  never  yet  been  decided,  that,  where  the  party  so  conveying  has  notioe  of  an 
express  prior  trust  or  incumbrance,  the  purchaser  can  protect  himself  therefrom  by  meass 
of  the  legal  estate. 

And  temJthf  snch  a  decidon  would  be  oontrary  to  the  principles  of  this  Court 
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The  testator  died  in  January,  1847.  He  left  dglit 
brothers  and  sisters  living  at  his  death,  the  Defendant 
John  Carter,  the  younger,  being  ona 

The  supposed  will  was  proved  and  acted  upon  for  several 
years  after  the  testator's  death,  all  parties  interested  under 
it  believing  it  to  be  the  last  will  of  the  testator. 

/.  C,  believing  himRelf  and  three  others  to  be  entitled  under  a  will  to  four-eightha  of 
certain  freehold  and  copyhold  estates,  joined  them  in  a  naortgage  of  all  his  estate  in  the  four 
eighths  to  P.  Subsequently  it  was  discovered  that  the  suppoa^  last  will  hod  been  revoked 
by  a  later  will,  by  which  all  the  estates  were  devised  to  /.  O,  for  life,  but  subject  to  seTenl 
annuities,  with  remainders  over. 

ffdd,  that  the  mortgage  to  P.  passed  /.  C.*i  life  interest  in  the  entire  foiu>eigfathg, 
and  was  the  first  incumlnance  on  one-eighth  of  the  copyholds  to  which  P.  had  bean  ad- 
mitted.   But» 

ffdd,  ftirther,  that»  although  P.  had  acquired  the  legal  estate  in  this  one-eighth  for 
valuable  consideration,  as  it  were,  by  accident,  and  without  notice  that  the  former  will 
had  been  revoked,  so  that  his  conscience  was  not  affected  by  any  of  the  trusts  to  whidi,  by 
the  subsequent  'Vfdll,  the  estate  was  subjected,  he  must  hold  subject  to  those  trusts,  sinea 
the  will  by  which  they  were  created  was  the  very  instrument  upon  which  his  title  to  the 
legal  estate  depended.    And, 

Semble,  the  absence  of  fraud  on  the  part  of  the  mortgagor  did  not  affect  the  question. 

£tioppd.—EBtoppe\  is  always  in  some  action  or  proceeding  based  on  the  deed  in  wfaieh 
the  &ct  in  queeition  is  recited.  In  a  collateral  action  or  proceeding  there  can  be  no  estoppaL 

Therefore,  although  the  mortgage  to  P.  recited  that  the  first  wiU  was  the  last  will,  and 
was  not  revoked,  and  that  under  the  first  will  three  other  persons,  parties  to  the  dead, 
were  entitled  to  three-eighths,  which  they  mortgaged  to  P.  thereby,  this  did  not  pre- 
vent a  prior  mortgagee  from  showing  in  a  suit  for  administration  of  testatoi's  estate,  that 
the  recital  was  untrue^  and  that  by  the  real  last  wiU  the  three-eighths  in  question  were 
vested  in  J.  C7.  for  life. 

Pouetrian  of  Jked^. — ^In  order  to  postpone  any  party  to  a  cause  in  respect  of  a 
prior  mortgage  or  incumbrance  on  the  ground  that  you  have  got  the  title  deeds,  it 
must  be  shewn  that  you  have  got  them  through  gross  ne^igence  on  the  part  of  the  person 
you  seek  to  postpone ;  and  the  onus  is  on  you  of  shewing  this. 

Itutaneei  of  ffro$$  negliffenee  and  tke  contrary : — To  allow  title-deeds  to  remain  with  a 
party,  who,  besidee  having  a  beneficial  interest  in  the  property,  is  also  a  trustee  for  oiban^ 
not  gross  negligence ;  for,  qnd  trustee,  he  is  the  right  person  to  hold  them. 

To  allow  them  to  remain  with  one  of  several  tenants  in  common  after  he  has  mortgi^ 
his  share^  not  gross  negligence— SeeiUe, 

Forfeiture. — Three  other  persons  named  in  the  first  will  as  tenants  in  common, 
believing  Uiemaelves  entitled  under  that  wUl  each  to  one  eighth,  executed  mortgages  of 
their  supposed  shares  and  all  their  estates  and  interests  in  the  testator^s  eatataa.  Tbay 
had,  in  fiMSt,  under  the  subsequent  will  annuities  merely,  charged  on  the  testator's  estetas, 
and  given  to  them  for  life,  or  until  th^  should  do  any  act  which  but  for  that  oonditiaa 
would  have  the  ^ect  of  alienation. — Mdd,  that  the  annuities  ceased  frx>m  the  datea  of 
such  mortgages  respectively,  notwithstanding  the  annuitants  were  then  in  ignoruioe  of  the 
eustence  of  the  will  restraining  alienation. 

But^  sasi^  had  sooh  mortgages  been  of  all  their  shares  under  the  first  will,  sad  ill  their 
estates  and  interests  In  the  premises  thereby  mortgaged,  seenf. 

CfopyhMi^Admittance— Swrrmder, — Where  copyholds  are  surrsndsred  by  attorney, 
and  the  attorney  ezceedn  his  power,  the  admittance  is  out  down  to  the  limits  of  the  SQ^ 
render  authorised  by  the  power. 

QbaervBtions  on  Pauattt  v.  Carpenter,  (2  Dow  &  Gl.  282). 
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Several  years  afterwards,  a  later  will  was  disoovered, 
which  bore  date  the  25th  of  April,  1 846,  and  which  even- 
tually proved  to  be  the  real  last  wiU  of  the  testator. 

By  this  last-mentioned  will,  the  testator,  after  directiiig 
payment  of  his  debts  and  funeral  and  testamentary  expenses, 
and  bequeathing  certain  pecuniary  legacies,  gave^  devised, 
and  bequeathed  unto  his  brother  the  Defendant,  John 
Carter  the  younger,  and  to  two  other  persons,  (who  by  deed 
disclaimed),  all  his  freehold,  copyhold,  and  leasehold  lands 
and  hereditaments,  and  certain  debts  due  on  bond,  to  hold 
the  same  unto  and  to  the  use  of  the  said  devisees,  their 
heirs,  executors,  administrators,  and  assigns  for  ever,  upon 
trust  to  pay  to  his  mother  an  annuity  of  4002.  during  her 
life,  and  to  pay  to  each  of  his  broth^:^  Edwanrd,  Oeorge^ 
and  CharleSy  an  annuity  of  100^.  during  his  life,  or  until  he 
should  take  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors,  or  become  bankrupt,  or  do  any  act  which,  but  for 
that  condition,  would  have  the  effect  of  giving  the  benefit 
of  his  annuity  to  any  other  person ;  and  in  the  event  of 
either  of  such  last-mentioned  events  happening,  then  his 
annuiiy  &(hould  from  thenceforth  cease  and  be  no  longer 
payable; — and  to  pay  to  each  of  his  sisters  Eliza^  Frances^ 
and  Louisa^  an  annuity  of  1002.  during  her  life  And  after 
payment  of  the  said  several  annuities,  and  subject  thereto, 
upon  further  trust  for  the  Defendant  John  Carter  the 
younger,  during  his  life ;  and  after  his  decease,  subject  to 
the  payment  of  the  said  several  annuities,  or  such  of  them 
as  might  be  then  subststing,  and  to  certain  trusts  for  the 
benefit  of  liie  children  of  the  said  John  Carter  the  younger 
(who  had  no  issue),  upon  trust  for  such  of  his  said  brothers 
Ednva/rd,  Oeorge,  and  CharieSy  and  his  said  sisters,  as  might 
then  been  living,  and  the  survivors  and  survivor  of  them,  for 
life ;  but^  as  to  his  said  brothers,  subject  to  ihe  same  restric- 
tions respecting  bankruptcy  and  insolvency,  and  against 
alienation,  as  he  had  thereinbefore  made  and  provided  for 
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with  reference  to  the  aforesaid  annuities  beqaeathed  to 
them  respectively;  and  after  the  decease  of  the  survivor, 
upon  certain  trusts  for  the  benefit  of  the  children  of  his  last- 
mentioned  brothers  and  sistera 

A  suit  was  instituted  by  two  of  ihe  testator's  sisters  and 
the  infiant  children  of  his  third  sister,  for  administration  of 
his  estate ;  and  a  decree  having  been  made  directing  die 
usual  inquiries  as  to  incumbrances  by  the  parties  interested 
under  the  will,  the  Chief  Clerk  certified  that  the  Defendant^ 
John  Ca/rter  the  younger,  previous  to  his  bankruptcy,  in- 
cumbered his  life  interest  under  the  testator's  will  as  fol- 
lows : — 

By  an  indenture,  dated  the  1st  of  June,  1860,  he  con- 
veyed, assigned,  and  covenanted  to  surrender  all  his  estate 
and  interest  in  the  fireehold,  copyhold,  and  leasehold  estates 
in  the  decree  mentioned  to  the  Defendant  John  Carter  the 
elder,  by  way  of  mortgage,  to  secure  31 102. 

By  an  indenture,  dated  the  28th  of  June,  1852,  he  con- 
veyed his  interest  in  two  undivided  eighth  parts  or  shares 
of  such  of  the  freehold  estate  as  is  therein  comprised,  to 
W.  P.  Chilcott  and  A.  ChUcoU,  by  way  of  mortgage,  to 
secure  1200?. 

By  an  indenture,  dated  the  10th  of  September,  18fi2,  he 
conveyed,  assigned,  and  covenanted  to  surrender  his  interest 
in  four  undivided  eighth  parts  or  shares  of  certain  parts  of 
the  estate  to  James  Prosaer,  since  deceased,  by  way  of  mort- 
gage, to  secure  2000i.  And  by  a  surrender  in  pursuance  of 
the  covenant  conteined  in  the  said  indenture,  one-eighth  of 
and  in  such  of  the  copyhold  estates  described  in  the  said 
indenture  as  were  situate  in  the  manor  of  Liatverry  and 
LibTteth,  in  the  coimty  of  MonmoiUh,  were  on  the  4th  of 
December,  1852,  surrendered  to  Jamea  Prosaer,  subject  to 
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a  proviso  to  make  void  the  same  upon  payment  of  tke        1807. 
mortgage  money  on  a  day  past;  and  Jtvmea  Proeser  was  on 
the  22nd  of  December,  1854,  admitted  tenant  thereof 

By  agreement,  dated  the  Ist  of  September,  1854,  he 
created  an  equitable  mortgage  on  his  life  interest  in  two 
undivided  eighth  parts  or  shares  of  such  other  parts  of  the 
leasehold  estate  as  are  therein  mentioned,  to  the  OMLeoOs^ 
to  secure  3502. 

By  indenture,  dated  the  4th  of  January,  1853,  he  assigned 
his  life  interest  in  such  part  of  the  estate  as  consisted  of  the 
leasehold  tithe  rentchaige  of  the  chapeliy  of  8t  Lavjrefoce^ 
with  eight  acres  of  land  lying  beside  the  same,  to  WUUwm 
TUey,  by  way  of  mortgage,  to  secure  250{.;  and  he  thereby 
covenanted  to  assign  all  the  estate  to  be  taken  by  renewal 

By  indenture,  dated  the  16th  of  October,  1854,  he  con- 
veyed, assigned,  and  covenanted  to  surrender  his  life  interest 
m  the  whole  of  the  said  fireehold,  copyhold,  and  leasehold 
estates  to  P.  F.  Aiken  and  W.  0.  Coles,  by  way  of  mortr 
gage,  to  secure  40002. 

By  an  indenture,  dated  the  21  st  of  November,  1854, 
having  obtained  a  renewed  lease  of  the  said  tithe  rent- 
charge,  he  assigned  the  same  to  TiZey,  by  way  of  mortgage, 
to  secure  the  said  simi  of  2502. 

The  Chief  Clerk  further  certified,  that  all  the  above  in- 
dentures were  executed  at  the  time  when  Joh/n  Carter  the 
younger  supposed  he  was  entitled  under  the  will  of  January, 
1846 ;  and  that  such  indentures  were  respectively  so  ex- 
pressed as  to  pass  the  life  estate  to  which  he  was  in  fact 
entitled  under  the  testator's  last  will  to  the  extent  above 
mentioned ;  that  the  surrender  to  JarMS  Proeser  was  made 
by  John  Coxter  the  younger  and  three  of  his  brothers^  ail 

ss2 


622 


CASES  IN  CHANCERY. 


1867. 


BUUtmeni. 


and  each  of  whom  purported  by  attorney  to  surrender  four- 
eighths  and  all  other  shares  of  them  and  each  of  them,  and 
to  which  they  had  been  admitted  on  the  14th  of  August^ 
1852  ;  but  the  attorney  by  whom  such  surrender  was  made 
WSU3  only  authorised  by  each  of  the  four  parties  to  suireDder 
his  one-eighth ;  and  by  the  said  admission  on  the  14fth  of 
August^  1852,  the  eight  brothers  and  sisters  of  the  testalor 
were  admitted  as  devisees  under  the  first  will  as  tenants  in 
common ;  and  that  John  Carter  the  elder,  by  indenture, 
dated  the  13th  of  April,  1855,  transferred,  by  way  of  sub- 
mortgage to  secure  2730Z.  and  interest,  the  above-men- 
tioned mortgage  of  the  1st  of  June,  1850,  to  J.  S.  F.  B, 
Bromage,  J.  P.  Snead,  and  J,  B.  Snead. 


It  further  appeared  by  the  certificate,  that  the  testator's 
two  brothers,  Oeorge  and  Charles,  at  times  when  ihey  sap- 
posed  they  were  entitled  each  to  one-eighth  of  the  estates 
under  the  will  of  the  12th  of  January,  1846,  respectively 
executed  indentures,  by  which  they  purported  to  convey 
and  assign  and  covenanted  to  surrender  each  his  one- 
eighth  part,  and  all  his  estate,  interest^  claim,  and  demand 
in  the  whole  of  the  testator's  estates.  Also,  that  the  tes- 
tator's brother  Edward,  at  a  time  when  he  supposed  he 
was  entitled  to  one-eighth  under  the  same  will,  executed  an 
indenture,  dated  1854,  by  which  he  purported  to  convey 
and  assign,  and  covenanted  to  surrender,  all  his  parts  or 
shares,  present  and  expectant  or  future,  vested  or  contingent^ 
of  and  in  all  the  estates  of,  in,  or  to  which  the  testator  was 
seised  or  entitled,  and  which  passed  or  were  devised  or 
bequeathed  by  the  will  of  January,  1846,  and  all  his  estate, 
interest,  term,  benefit,  claim,  and  demand  whatsoever,  both 
at  law  and  in  equity,  of,  in,  to,  or  out  of  the  same  heredita- 
ments and  premises  "  hereby  granted  and  assigned  and  cove- 
nanted to  be  surrendered  respectively  "  to  Charles  Carter 
by  way  of  mortgage.  The  Chief  Clerk,  by  his  certificate, 
stated  that  Ed/ward  had  executed  several  prior  deeds;  the 
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first  of  which  was  dated  the  23rd  of  January,  1850,  but 
that  such  prior  deeds  were  not  in  evidenoa 

The  Chief  Clerk,  by  hia  certificate,  stated  the  priority  of 
the  incumbrances  on  the  life  interest  of  the  Defendant 
John  Carter  the  younger  under  the  testator's  will  to  be  as 
follows :  that  the  mortgage  to  John  Carter  the  elder,  of 
June,  1850,  was  the  first  incumbrance  upon  all  the  estates 
except  the  one-eighth  of  part  of  the  copyhold  estate  sur- 
rendered to  JomM  Proaser,  and  except  the  leasehold  tithe 
rentcharge  and  land  comprised  in  the  mortgage  to  Tiley ; 
and  the  second,  on  such  excepted  copyhold  and  leasehold 
estates;  that  the  mortgage  to  Tiley,  of  November,  1854, 
was  the  first  incumbrance  upon  the  leasehold  tithe  rent- 
chaige  and  land  therein  comprised ;  that  the  mortgage  to 
the  ChUcotts,  of  June,  1852,  was  the  second  incumbrance  on 
two-eighths  of  the  part  of  the  freehold  estate  therein  com- 
prised ;  that  the  mortgage  to  Froaaer,  of  September,  1852, 
was  the  first  incumbrance  on  one-eighth  of  the  copyhold 
estate  surrendered  to  him  in  pursuance  of  the  covenant 
therein  contained,  and  the  second  incumbrance  on  the  three 
other  eighths  of  the  same  portion  of  the  copyhold  estates, 
and  on  four-eighths  of  the  other  copyhold  estates  in  the  said 
deed  covenanted  to  be  surrendered,  and  of  the  freehold  and 
leasehold  estates  therein  comprised;  that  the  equitable 
mortgage  to  the  ChUcotte,  by  the  agreement  of  September, 
1854,  was  the  second  incumbrance  on  two-eighths  of  such 
part  of  the  leasehold  estate  as  was  therein  comprised  ;  and 
that  the  mortgage  to  Aiken  and  Coles,  of  October,  1854, 
was  the  last  incumbrance  on  the  whole  of  the  estates. 
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The  Defendants,  the  ChUcotts,  Anne  Prosser,  Aiken,  and 
Colea  claimed  priority  in  respect  of  their  mortgages  over  the 
mortgage  of  June,  1850,  to  John  Carter  the  elder,  upon 
the  allied  ground  that  John  Carter  the  elder,  after  the 
mortgage  to  him,  gave  the  title  deeds  back  to  John  Carter 


\ 


6S4 


1657. 


SkUiment, 


CASES  IN  CHANCERY. 

the  younger,  and  sach  of  the  title-deeds  as  related  to  the 
estates  in  their  respective  mortgages  were  deliyered  to  the 
ChUcotts  and  Proaaer,  who  had  no  notice  of  the  prior  mort- 
gage to  the  said  John  Carter  the  elder.  At  their  request 
this  question,  inter  alia^  was  reserved  for  the  opinion  of  the 
Comt. 


The  Defendant  Anne  Prosser,  as  administratrix  of  James 
Pro88er,  contended  in  chambers,  that,  by  virtue  of  the  sur- 
render and  admission  of  James  Prosaer  to  four-eighths  of 
the  copyhold  estate  within  the  manor  of  Liavierry  and 
Libneth,  he  became  seised  of  the  legal  estate  therein,  and 
he  having  acquired  the  same  for  a  valuable  consideration 
without  notice  that  the  said  will  of  January,  1846,  had  been 
revoked,  she  claimed  to  be  entitled  to  the  said  four-eighths 
as  against  all  persons  claiming  under  the  will  of  the  tes- 
tator, until  she  should  be  redeemed. 

It  appeared  that  the  mortgage  to  Prosaer  of  the  10th  of 
September,  1852,  contained  a  recital  that  the  will  of 
January,  184!6,  was  the  last  will  of  the  testator,  and  that 
the  testator  died  without  having  revoked  or  altered  it 
The  testator's  brothers,  Alfred,  George,  and  Charles,  were 
parties  to  this  mortgage  as  well  as  John  Carter  the 
younger,  and  each  of  the  four  purported  to  pass  all  his 
estate  and  interest  in  four  eighth  parts  of  the  testator's 
estates  to  the  mortgagee. 

With  reference  to  the  question  raised  by  some  of  the  De- 
fendants as  to  the  retention  of  the  title  deeds  by  John  Carter 
the  younger,  an  affidavit  was  filed  by  the  Defendants  ^ii>^ 
and  Coles,  in  which,  after  denying  that  they  had,  at  the  date  of 
the  mortgage  to  them,  any  notice  of  the  mortgage  of  Jun^ 
1850,  to  John  Carter  the  dder,  they  deposed  as  follows : — 
"  We  believe  that  the  title  deeds  of  the  properties  com- 
prised in  the  mortgages  to  the  ChUcotts  and  Prosaer  were, 
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on  the  oocagion  of  tiiose  mortgages  being  made,  handed  1667. 
over  by  John  Ca/rter  the  younger  to  the  solicitor  of  the 
ChUcotta  and  Froaaer  respectively.  And  we  have  been  in- 
fonned  and  believe,  that  such  title  deeds  were  at  that  time 
in  possession  of  John  Carter  the  elder,  and  that  John 
Carter  the  elder  gave  such  title  deeds  to  John  Carter  the 
younger,  in  order  to  enable  John  Carter  the  younger  to 
effect  the  mortgages  to  the  ChUcotta  and  Prosser  respec- 
tively ;  and  that  we  were,  at  the  time  of  the  execution  of 
the  mortgage  to  us  hereinafter  mentioned,  informed  by  the 
solicitor  to  the  ChUcotta  and  Proaaer,  that  the  title  deeds  of 
the  property  so  mortgaged  to  the  ChUcotta  and  Proaaer 
respectively,  were  in  their  possession  respectively,  and 
that  he  had  been  informed  by  John  Carter  the  younger, 
that  the  said  properties  were  not  subject  to  any  other  in- 
cumbrances than  those  to  the  ChUcotta  and  Proaaer  respec- 
tively. We  say,  that  we  are  informed  and  believe,  that 
John  Carter  the  elder,  and  John  Carter  the  younger,  im- 
mediately after  the  decease  of  Edwim,  Ca/rtar,  were  in- 
formed, and  we  believe,  by  the  late  Fra/ncia  Shoi%  a  soli- 
citor in  Bristol,  that  Edwin  Carter  had  made  a  will  later 
than  and  revoking  the  will  of  the  12th  of  January,  1846, 
and  that,  in  the  year  1848,  John  Cartel'  the  yoimger  was 
furnished  by  Framcia  Short  with  a  copy  of  the  said  will" 

John  Carter  the  elder  was  cross-examined  with  reference 
to  this  point,  when  he  deposed  as  follows  : — 

**  When  my  son,  Edward  Carter,  signed  a  mortgage  to 
me  for  500!.  I  did  not  ask  for  the  title  deeds  of  the  pro- 
perty so  mortgaged.  Mr.  Short  had  them.  [Mr.  Short  was 
the  solicitor  of  the  father,  John  Carter  the  elder,  and  his 
sons.]  In  June,  1850,  my  sons,  John  Ca/rter  the  younger, 
and  Cha/rlea  Carter,  made  a  mortgage  to  me,  and  the 
deeds  relating  to  the  property  so  mortgaged  by  them  were 
not  asked  for  by  me — ^they  were  then  in  the  hands  of  Mr. 
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Short,  as  my  attorney,  and  he  made  the  mortgage.  Thqr 
were  ddivered  to  Mr.  Short  by  my  son  Johru  Mr.  Short 
gave  the  deeds  back  to  my  son  John,  saying  it  was  proper 
that  he  should  have  them  as  a  trustee  imder  the  wilL'* 

The  cause  now  came  on  for  further  consideration. 


JrffKment.  Mr.  WUlcock,  Q.  C,  and  Mr.  Amphlett,  for  the  Plaintiifi^ 
disputed  the  claim  of  the  Defendant  Prosaer,  as  a  purchaser 
for  valuable  consideration  without  notice,  to  make  use  of  the 
legal  estate  as  a  protection  against  their  equitable  interests 
under  the  will  Jones  v.  Powlea  (a)  would  be  cited  in 
support  of  her  claim ;  but  there  the  legal  term  carried  no 
notice  of  its  object^  here  it  was  just  the  contrary — ^the  wiD 
— the  very  instrument  on  which  the  Defendant  must  rely 
as  the  groimd  of  her  title  at  law — subjected  her  to  these 
trusts,  and  no  one  could  claim  under  a  will  and  deny  the 
trusts  appearing  on  the  face  of  it:  Swwnders  v.  Dehew  (6). 

Mr.  Gaims,  Q.  C,  and  Mr.  C  RoupeU,  for  the  Defend- 
ant John  Carter  the  elder,  and  for  Edward  Carter  and  the 
assignees  in  bankruptcy  oiOeorge  Carter: — 

On  behalf  of  John  Ca/rter  the  elder,  they  disputed  the 
right  of  all  the  subsequent  mortgagees  other  than  Anm 
Proeser,,  and  of  her,  except  as  to  the  one-eighth  to  which 
James  Prosser  had  been  admitted,  to  claim  priority  over  his 
mortgaga  A  first  mortgagee,  having  the  legal  title,  is 
not  to  be  postponed  merely  because  he  has  not  possessed 
himself  of  the  title  deeds;  fraud  or  gross  negligence  must 
be  shewn :  CoVyer  v.  Finch  (c),  HevrUt  v.  Loosemore  (d). 


{a)  3  My.  &K.  681. 
(6)  2  Vem.  271. 


(c)  5  H.  L.  C.  905. 
id)  9  Hare,  449. 
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Here  there  was  neither.  John  Ca/rter  the  dder  had,  in 
fact^  no  right  to  the  deeds  as  against  the  mortgagor,  who, 
as  trustee  for  all  other  parties  interested  in  the  will,  was 
entitled  to  retain  them. 

On  behalf  of  the  other  Defendants  for  whom  they  ap- 
peared, they  contended  that  there  had  been  no  forfeiture  of 
the  annuities  or  of  the  reversionary  interests  given  by  the 
will  to  Ed/ward  and  George.  The  Court  would  not  construe 
words  intended  to  apply  to  what  i)a8sed  under  the  earlier 
will,  in  which  there  was  no  restraint  on  alienation,  as  ap- 
plicable to  their  interests  under  a  will  of  which  they  were 
totally  ignorant^  when  the  only  possible  result  of  such  a 
construction  woidd  be  to  work  a  forfeiture,  to  which  none  of 
the  parties  could  possibly  have  known  that  they  were 
liable. 

In  reference  to  the  question — ^what  passed  by  the  surrender 
of  the  copyholds,  in  which  the  attorney  had  exceeded  his 
power,  they  contend,ed,  that  the  estate  to  which  Proaaer  had 
been  admitted  would  be  restricted  to  that  which  the 
attorney  was  authorised,  and  which  the  parties  were  entitled, 
to  surrender ;  the  surrender  enuring  according  to  the  l^al 
title  :  Church  v.  Mundy  (a) ;  and  the  surrenderee  being  in, 
not  by  the  lord,  who  is  merely  an  instrument,  but  by  him 
who  makes  the  surrender:  Bunting  v.  Lepi/agweU  (b) ; 
Scriven  on  Copyholds,  148,  312 ;  5  Cruise,  Dig.  451. 

Mr.  (7.  Barber,  for  the  Defendants  Bromage  and  the 
Sneads,  supported  the  contention  of  John  Carter  the  elder, 
but  cont^Qided  that  the  annuities  and  reversionary  interests 
of  Edward,  Oeorge,  and  ChaHes  were  forfeited :  those 
interests  being  interests  given  until  they  committed  the  acts 
of  forfeiture,  not  absolute  interests  cut  down  by  a  subsequent 
proviso :   Yamold  v.  Moorhouee  (c). 

(a)  18  Yes.  426.  (5)  2  Co.  Bep.  36d. 

(c)  1  Ross.  &  My.  364. 
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Mr.  BcMen,  for  the  Defendants  Aiken  and  C<^,  con- 
tended that  nothing  passed  by  the  mortgage  to  Prosser 
beyond  the  one-dghth  of  the  property  therein  comprised,  to 
which  John  Carter  the  yomiger,  at  the  date  of  that  mort- 
gage,  believed  himself  to  be  entitled. 

Andy  as  against  John  Carter  the  elder  and  the  Defend- 
ants Bromage  and  the  Sneada,  he  contended,  that  they  had 
lost  their  priority  by  giving  back  the  title  deeds  to  John 
Carter  the  younger. 

Mr.  James,  Q.  C,  and  Mr.  Marti/ndale,  for  the  Defend- 
ant Ann  Prosaer: — 

As  against  the  Plaintiffe,  we  contend,  that,  James Proaser, 
having  by  the  surrender  and  admittance  to  one-eighth  of 
the  copyholds  in  the  manor  of  Liswerry  and  Lihndh, 
become  seised  of  the  legal  estate  therein,  and  having 
acquired  that  legal  estate  for  valuable  considerationi 
without  notice  that  the  will  of  Januaiy,  1846,  had  been 
revoked,  the  Defendant  Ann  Prosaer,  as  his  represent- 
ative, is  entitled  to  hold  that  legal  estate  as  against  the 
PlaintifiEs,  and  all  annuitants,  and  all  other  persons  claiming 
under  the  subsequent  will,  until  she  is  redeemed  by  pay- 
ment of  what  is  due  on  her  mortgage :  Ex  pa/rte  Knott  (a), 
Jories  v.  Powles  (6),  Joyce  v.  De  Moleyns  (c).  Prosser 
was,  in  effect,  a  purchaser  for  value  without  notice  of  these 
trusts  or  of  the  will  which  created  them.  He  purchased 
from  the  person  in  possession.  He  acquired  the  legal 
estate ;  and  as  to  the  aigument  of  the  Plaintiff,  that  the 
instrument  upon  which  his  title  to  that  legal  estate  depends, 
affi)rds  direct  notice  of  these  trusts,  his  conscience  is  not 
affected  by  that  circumstance.  He  acquired  the  legal  estate 
without  fraud,  either  on  his  part  or  on  that  of  the  vendor, 
— ^he  acquired  it  by  mistake^  as  it  were,  and  by  accident;  and 

(a)  11  Yes.  609.  (5)  3  My.  &  K  681. 

(c)  2  Jones  &  Lat  374 
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his  conscience  not  being  affected,  how  can  the  Flaintifis 
deprive  him  of  any  of  the  consequences  which  at  law  would 
result  firom  that  possession. 

Then,  as  against  John  Carter  the  elder  and  his  sub- 
mortgagees, we  claim  priority : — 

First,  on  the  ground  of  estoppel : — ^the  mortgage  to 
Prosaer  of  September,  1862,  recited  that  the  will  of  Janu- 
ary, 1846,  was  the  last  will  of  the  testator;  that  the  testator 
died  without  having  revoked  or  altered  it ;  and  that,  under 
that  will,  the  testator's  brothers  Alfred,  Oeorge,  and  Charles 
were  entitled  each  to  one-eighth  of  the  whole  of  the  tes- 
tator's estates;  and  John  Carter  the  younger  being  a  party 
to  that  deed  and  allowing  his  brothers  to  deal  with  the 
mortgagee  upon  that  footing,  and  to  mortgage  to  him  their 
supposed  shares,  John  Ca/rter  the  younger  and  all  claiming 
under  him  are  estopped  from  denying  that  recital;  and  the 
Defendant  Prosaer  is  entitled  to  those  three  eighths  in 
priority  to  all  persons  claiming  under  John  Carter  the 
younger  by  virtue  of  earlier  incumbrances,  consequently, 
as  against  John  Carter  the  elder  and  his  sub-mortgagees : 
Bowman  v.  Taylor  (a).  Young  v.  Bavncock  (6),  Doe  dem. 
Oaisford  v.  Stone  (p),  Right  dem.  Jefferys  v.  Bucknell  (d). 

The  Yice-Chancellob  referred  to  Carpenter  v.  BvJn 
ler{e). 

Mr.  James,  Q.  C. — ^The  case  of  Yowng  v.  Raintcock  is  a 
more  recent  decision,  and  contradicts  Carpenter  v.  BvMer. 
That  also  was  a  case  of  ejectment 

The  ViCE-CHANCELLOa — ^An  ejectment  by  the  person 
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(a)  2  Ad.  &  EIL  278. 
(6)  7  a  B.  310. 
(c)3C.R176. 


(d)  2B.&Ad.278. 

(e)  8  M.  &  W.  209. 
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settmg  up  his  right  on  the  deed  in  which  the  fact  was 
recited  But  that  is  not  inconsistent  with  what  Baron 
Parke  says  in  Oa/iTpenter  v.  BvUer,  He  says,  there  can  be 
no  estoppel  except  in  an  action  brought  on  the  footing  8f 
the  deed. 

Mr.  Ja/mes,  Q.  C. — But  independently  of  that  ground,  we 
claim,  secondly ,  on  the  ground  that  John  Carter  the  dder, 
after  the  mortgage  to  him,  gave  back  the  title  deeds  to 
John  Carter  the  younger,  and  thereby  enabled  him  to 
deUver  to  Proeser  such  of  the  deeds  as  related  to  the  pro- 
perty comprised  in  the  mortgage  to  him  of  September,  1852, 
Prosaer  having  no  notice  of  the  pior  mortgage  to  John 
Carter  the  elder.  Under  these  circumstances,  John  Carter 
the  elder  and  the  Defendants  Bromage  and  the  Sneada  have 
lost  their  priority,  and,  as  to  the  estates  comprised  in  the 
mortgage  to  Proaser,  must  be  postponed  to  that  security ; 
and  the  Defendant  Anne  Prosser  is  entitled  to  retain  the 
deeds :  Waldron  v.  Sloper(a). 

As  against  the  Defendants  Aiken  and  Coles,  the  Defen- 
dant Arme  Prosaer  is  clearly  entitled  to  be  declared  to  be 
the  prior  incumbrancer  upon  all  the  four-eighths  comprised 
in  the  mortgage  to  Ja/mea  Proaser.  A  mortgagor  is  bound 
to  make  good,  out  of  whatever  estate  he  has,  the  interest 
which  he  purports  to  pass  in  the  property  comprised  in  the 
mortgage:  Noel  v.  Bevjley{b),  Jones  v.  Kearney {c);  and 
here  the  deed  expressly  passes  not  only  all  his  oneeigbth, 
but  "  all  his  estate,  &a  in  the  premises,"  that  is,  in  the  re- 
maining three-eighths,  which  he  supposed  to  be  vested  in 
his  brothers. 

Mr.  Karslake,  for  the  ChUcotts,  supported  the  contention 
that  the  annuities  and  reversionary  interests  had  been  for- 
feited, although  the  parties  to  whom  they  were  devised  were 
ignorant  of  the  clause  which  worked  a  forfeiture    He  also 

(a)  1  Drew.  193.  (6)  8  Sim.  103.  (c)  1  D.  &  Warr.  IM. 
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contended,  that  the  omission  of  John  Ca/rUr  the  elder  to 
repossess  himself  of  the  deeds,  if  it  did  not  amomit  to  fraud, 
was  at  aU  events  such  negligence  as  this  Court  would  dis- 
oouraga  Upon  the  question,  what  passed  by  the  mortgages 
to  his  clients,  he  cited  Drew  v.  The  Earl  of  Norbury  (a), 
and  Johnson  v.  Webster (b\  to  shew  that  the  words  "all 
the  estate'*  pass  every  estate  vested  in  the  conveying  party, 
although  not  vested  in  him  in  the  character  in  which  he 
becomes  a  party  to  the  deed. 

Mr.  Briggs  for  the  Defendant  Tiley. 

Hr.  Oahome  for  the  assignees  in  bankruptcy  of  John 
Carter  the  younger  and  Charles  Cwrter. 

Mr.  WUlcock,  Q.  C,  replied  on  the  question  of  estoppel, 
citing  StroughiU  v.  Buck(c). 

Mr.  Cairns,  Q.  C,  replied  on  the  question  of  forfeiture. 
The  Court  reserved  judgment 
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Vicb-Chancellor  Sir  W.  Page  Wood: — 

The  circumstances  of  this  case  are  very  singular;  and 
after  much  examination  I  have  not  been  able  to  find  any 
authority  precisely  in  point  as  regards  the  principal  ques- 
tion which  was  argued 

T^e  circumstances  are  these :  the  testator  made  a  will 
in  January,  1846,  by  which  he  devised  all  his  real  and  per- 
sonal property,  subject  to  an  annuity  thereby  given  to  his 
mother  during  her  life,  to  his  brothers  and  sisters,  eight  in 

(a)  3  Jones  &  Lat.  267.  (b)  4  De  G.,  M.,  ft  G.  474. 

(c)  14Q.B.  781. 


Jitdgment. 


630 


CASES  IN  GF 


^Y. 


1867. 


JLi'ff%ntMm 


setting  up  his  right  on  t>:  among  them;  the  cwae- 

recitei      But  that  is  -  <,en,  had  that  will  stood,  M 

Pa/rke  says  in  Oa/rper         property  would  have  been  rated 
no  estoppel  except  orothera  and  sistera. 

the  deed. 

.^s,  however,  although  it  was  not  disoovered 
Mr.  Jaar  ^  the  transactions  in  question  in  tbe  cause, 
claim,  ^  JwSi,  notwithstanding  it  was  proved  and  acted  up- 
after   x^  iong  period  as  the  last  will  of  the  testator,  was  not 
Jf"^  ^liislast  will;  and  that  the  real  last  will  of  the  testa- 
.  ifBB  one  of  a  totally  different  character,  by  which  he  de- 
^  all  his  estates  to  three  trustees,  of  whom  his  brother 
/ohn  Garter  the  younger  was  one,  and  the  others  dis- 
claimed, upon  trusty  subject  to  an  annuity  for  his  mother 
during  her  life,  and  subject  to  certain  other  annuitieB  for 
his  brothers  and  sisters  which  were  to  cease  on  alienation, 
for  his  brother  John  Carter  the  younger,  during  his  life ; 
after  which  there  were  divers  trust  estates  over,  for  the  be- 
nefit of  the  children  of  John  Ca/rter  the  younger  and  other 


In  the  meantime,  previously  to  the  discovery  of  the  real 
last  will,  and  while  it  was  supposed  that  the  first  will  was 
operative,  various-  deeds  were  executed  by  several  of  the 
testator's  brothers,  with  the  view  of  passing  or  charging 
their  assumed  interests  under  the  first  will;  and  in  rdet- 
ence  to  these,  I  may  premise,  that,  although  firaud  was  sug- 
gested, none  has  been  established,  nor  do  I  apprehend,  after 
all  the  consideration  that  I  have  been  able  to  give  to  the 
question,  that  it  would  have  made  any  material  difference 
if  I  had  assumed,  which  I  am  not  entitled  to  do,  that/o&n 
Carter  the  younger  had  knowledge  of  the  existence  of  the 
second  will  at  the  time  of  the  several  transactions  mention- 
ed to  have  taken  place  on  his  part  However,  upon  the 
evidence  before  me,  I  cannot  hold  that  he  had  any  such 
knowledge,  and  I  must  assume  that  all  was  done  bon&  fide 
on  his  part 
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^  in  question  are  stated  in  detail  in  the 

^cate,  and  appear  to  stand  thus : — ^The 

V  John  Ca/rter  the  younger,  was  one 

^ed  his  supposed  one-eighth  of  the  firee- 

f\,  ,  and  leasehold  estates  of  the  testator,  and  all 

.state  and  interest  therein,  whatever  it  might  be, 

^  fiither,  John  Carter  the  elder.    That  mortgage  is 

now  vested  by  way  of  sub-mortgage  in  the  Defendants 

Bromage  and  the  Sneada, 
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The  next  incumbrance  in  order  of  date  with  reference  to 
the  copyhold  property,  is  that  created  by  the  deed  of  the 
10th  of  September,  1862,  in  favour  o{  James  Proaaer,  whose 
representative  Anne  Prosaer  now  claims  the  benefit  of  it. 
By  that  deed  John  Carter  the  younger,  with  three  of  his 
brothers,  after  reciting  the  supposed  last  will  of  the  testator, 
and  that  the  testator  died  without  having  revoked  that  will, 
conveyed  four  eighth  parts  of  the  testator's  freehold  estates, 
and  covenanted  to  surrender  four  eighth  parts  of  a  portion  of 
the  copyhold  estates  in  favour  of  the  mortgagee.  With  re- 
gard to  the  freeholds,  of  course,  no  question  arises  as  to 
priority.  The  legal  estate  in  the  freeholds  being  outstand- 
ing in  John  Ca/iier  the  elder,  (subject  to  an  observation 
I  shall  make  presently  in  reference  to  a  question  which  was 
raised  in  consequence  of  his  having,  as  it  was  alleged, 
given  back  the  title  deeds  to  John  Carter  the  younger,)  no 
question  arises  as  to  them.  But  with  regard  to  the  copy- 
holds there  was  the  covenant  I  have  mentioned;  and  each 
of  the  four  brothers  executed  a  power  of  attorney  to  make 
a  surrender  of  his  eighth  part  of  the  copyholds.  The  at- 
torney exceeded  his  power,  but  that  was  admitted  by  Mr. 
James  to  be  a  matter  on  which  he  could  not  rely;  and  the 
consequence  was,  that,  had  the  will  of  January,  1846,  re- 
mained unrevoked,  the  separate  eighth  part  or  share  of  each 
of  the  four  brothers  would  have  passed  to  James  Prosser, 

VOL.   in.  T  T  K.  J. 
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The  next  incumbrance  to  which  it  is  necessaiy  to  ad?ert 
with  reference  to  the  question  of  priorities  is,  the  charge 
created  in  favour  of  Tiley,  which  is  the  first  charge  on  the 
leasehold  interest  in  the  tithe  rentcharge  and  tithe  lease- 
holds 


Subject  to  these  incumbrances,  certain  other  charges  were 
created  in  favour  of  the  ChUcoUs,  who  came  in  after  all  the 
various  charges  to  which  I  have  referred. 

The  great  and  important  question  as  &r  as  the  Defen- 
dant Prosser  is  concerned  is  this: — ^it  was  contended,  and  I 
think  rightly  contended,  that  all  the  actual  estate  and  in- 
terest, whether  legal  or  equitable,  of  John  Carter  in  the 
four  eighth  parts  of  the  estates  comprised  in  the  mortgage 
to  Prosser  must  have  passed  by  that  conveyance.  As  to 
that^  I  apprehend  that  no  reasonable  doubt  could  have  be^ 
suggested,  even  if  I  had  been  referred  to  a  case,  which,  in 
the  course  of  this  inquiry,  and  looking  through  all  the 
authorities  on  the  subject,  I  have  had  occasion  to  examine, 
a  case  with  which  much  fault  is  found  by  Lord  St  Leo- 
7iards(a),  I  allude  to  that  of  Fausset  v,  Carpenter(b)  in  the 
House  of  Lorda 

That  case,  at  the  hearing  of  which  only  two  learned  Lords 
were  present.  Lord  Tenterden  and  Lord  Wynford,  came  be- 
fore the  House  upon  a  writ  of  error,  and  the  question  was 
as  to  the  l^al  effect  of  a  conveyance  in  which  the  parties 
to  the  conveyance  were  thus  situated : — One,  whose  name 
was  Pahner,  happened  to  be  a  trustee  under  the  marriage 
settlement  of  another  of  the  parties  to  the  conveyance, 
named  Catkerine  Newcomen.  He  also,  in  right  of  his  wife, 
a  sister  of  Caihervne  NewcoTnen,  had  himself  a  beneficial 


{a)  Treatise   of  the  Law    of 
Property  as  admiuistered  by  the 


House  of  Lords,  pp.  76--83. 
(6)  2  Dow  &  a.  232. 
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interest  in  one  third  part  of  the  property.  A  sale  was 
made  of  all  the  three  parts  to  a  purchaser ;  all  the  parties 
executed  the  conveyance,  Gatfiei^ine  and  Pahner  convey- 
ing at  the  same  time;  and  the  House  of  Lords  held  that 
the  efifect  of  the  deed  was  not  to  pass  in  law  the  interest 
which  Palmer  held  as  trustee  imder  Catheriiie^a  settle- 
ment 

That  decision,  no  doubt,  has  occasioned  considerable  per- 
plexity, and,  as  Lord  St  Leonards  observes,  it  was  a  sub- 
ject of  consideration  whether  it  would  not  be  advisable  to 
bring  in  a  short  Act  of  Parliament  to  reverse  it  But  that 
course  was  never  taken;  and,  if  the  present  case  were  like 
that  of  Fausaet  v.  Carpenter,  I  should  hold  myself  to  be 
bound  by  it 

One  analogy,  indeed,  on  which  the  House  proceeded  in 
saying  that  a  devise  of  real  estates,  with  charges  created 
upon  these  real  estates,  will  not  pass  such  estates  as  are 
held  by  the  testator  on  trust,  might  possibly  have  been 
a  ground  for  supporting  the  decision,  if  the  circumstances 
had  been  simply  that  Pahner  had  only  a  beneficial  interest 
in  one  capacity,  and  in  the  other  nothing  but  a  trust 
estate.  But  there  was  this  additional  circumstance,  which 
was  possibly  overlooked,  but  which  appears  to  occasion 
an  insuperable  difficulty  in  supporting  the  judgment, 
notwithstanding  the  high  authority  of  the  Court  which 
pronounced  it^  namely,  that  the  very  lady  for  whom  Pal- 
mer was  trustee,  was  one  of  the  parties  to  the  conveyance, 
and  intended  to  pass  her  beneficial  interest  by  the  convey- 
ance; yet,  according  to  the  doctrine  of  the  House  of  Lords, 
the  purchaser  did  not  acquire  the  legal  interest,  although 
the  trustee  and  the  cestui  que  trust  had  joined  in  the 
conveyance.  That  is  a  difficulty  that  must  be  found  to  be 
very  great  if  the  case  can  ever  be  reconsidered. 

In  this  case  no  such  question  arises,  because,  even  if  you 
T  T  2 
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are  aUowed  to  say  a  mere  legal  estate  did  not  pass  by  tliat 
which  purported  to  pass,  for  valuable  consideratioii,  a  pro- 
perty in  which  the  conveying  party  had  a  beneficial  interest; 
yet  John  Carter  the  younger  had  a  beneficial  interest  for 
life  under  the  second  will  of  the  testator,  as  well  as  the  1^ 
estate;  and  therefore  it  seems  impossible  to  hold  that  the 
whole  of  his  estate  and  interest^  whether  legal  or  equitable, 
in  the  four  eighth  parts  in  question  did  not  pass  by  the  mort- 
gage to  Proaaer. 

Holding,  therefore,  as  I  do,  that  the  whole  of  that  interest 
passed,  and  that  Ja/mes  Prosser  by  the  surrender  and  admit- 
tance acquired  the  legal  estate  in  fee  in  one  eighth  part  of 
the  copyholds  to  which  he  was  so  admitted,  the  really  serious 
question,  which  was  extremely  ably  argued  by  Mr.  James, 
is  this : — ^What  ought  to  be  the  result  of  his  thus  obtaining 
the  legal  estate  accidentally  (if  I  may  so  term  it),  and  cer- 
tainly without  notice  in  point  of  &yct  of  the  trusts  upon 
which  the  legal  estate  was  held. 

In  considering  this  question,  I  have  had  occasion  to  look 
through  the  whole  class  of  authorities  with  reference  to  the 
protection  which  this  Court  afifords  to  purchasers  without 
notice.  The  cases  have  gone  to  a  very  considerable  l^gth 
unquestionably — ^the  earlier  cases,  perhaps,  to  agreater length 
than  would  be  supported  by  more  modem  decisions.  One 
of  the  earlier  cases  is  cited  in  Vernon  as  Sir  John  Fagg*8 
ca8e(a)t  and  is  reported  in  1st  Chancery  Cases,  under  the 
name  of  Sherly  v.  Fagg(b),  but  without  the  circumstances, 
mentioned  in  the  narrative  of  the  case  in  Vernon,  of  the 
actual  fraud  which  appears  to  have  existed,  and  according 
to  which  the  case  is  an  authority  to  the  full  extent^  that 
even  an  advantage  obtained  by  fraud  on  the  part  of 
a  purchaser  without  notice  would  be  supported  in  order 


(a)  1  Vem.  62,  63. 
(6)  1  Chanc.  Gas.  68.    Compare  2  Vem.  701,  n.  2. 
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to  maintain  his  title.  Vernon  in  narrating  the  case, 
states  that  Sir  John  Fagg^  being  a  purchaser,  came  into  a 
man's  study,  and  there  laid  hands  on  a  statute  that  would 
have  bJleu  on  his  estate,  and  put  it  up  in  his  pocket-^-evi- 
dently  without  any  authority — ^in  fact  stole  it>  and  never- 
theless, having  thereby  obtained  an  advantage  in  law,  he 
was  protected  in  the  possession  of  that  deed.  The  facts,  as 
to  how  he  obtained  possession  of  the  deed,  do  not  appear  as 
the  case  is  narrated  in  the  more  full  report  in  1st  Chan- 
ceiy  Cases,  and  I  should  apprehend  it  is  sufficiently  clear, 
that  a  case  to  such  an  extent  as  that  would  never  be 
upheld 

There  are  several  cases  in  Vernon  which  go  very  £Bur— 
cases  some  of  which  are  reported,  while  others  are  merely 
referred  to  in  the  course  of  the  discussion.  In  one,  there 
was  clearly  no  title  existing  at  all,  as  the  law  then  regarded 
it,  the  title  being  merely  a  parliamentary  title  during  the 
usurpation.  Nevertheless,  the  purchaser  was  held  to  be 
protected;  having  got  the  legal  estate,  he  was  not  interfer- 
ed with  by  this  Court  There  are  other  cases  of  that  de- 
scription. 

An  early  case  occurs  in  Vmer,  which  shews  the  great  length 
to  which  the  doctrine  has  been  carried.  It  is  that  of  Tv/mer  y. 
Bv4>i  (a),  argued  by  Sir  Joseph  JekyU,  before  Lord  Covjper. 
The  case  is  narrated  very  shortly.  The  Defendant  had 
purchased  of  a  person  who  in  effect  was  held  to  be  in  pos- 
session as  a  mere  disseisor.  He  had  taken  a  conveyance 
without  notice  of  any  other  title ;  and  afterwards,  the  dis- 
seisee being  a  trustee,  the  cestui  que  trust  applied  to  this 
Court  to  compel  the  disseisee,  his  trustee,  either  to  convey 
to  him  the  legal  estate — ^probably  it  would  have  been  diffi- 
cult to  compel  a  conveyance  in  consequence  of  its  being 
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turned  to  a  mere  right  of  entry— or  to  proceed  in  ejectment 
to  recover  the  estate,  or  to  allow  him,  the  cestui  que  trost^ 
to  proceed  in  his  name.  The  Court  refused  to  make  the 
decree.  The  Defendant  being  a  purchaser  without  notice, 
the  Court  said  it  would  not  give  relief  against  him  by  com- 
pelling the  disseisee  to  take  any  of  the  steps  in  question. 
That  case  has  gone  as  far  as  any  I  can  find  determined. 


There  are  numerous  cases  in  which  persons,  purchasers 
for  value,  and  getting  possession  of  the  deeds  in  a  legitimate 
manner,  have  been  held  protected.  Wallwyn  v.  Lee  (a)  was 
a  case  of  that  kind.  There,  a  mortgage  had  been  created 
by  the  settlor,  who  was  simply  a  tenant  for  life  under  the 
settlement,  and  after  his  death  the  tenant  in  tail  in  posses- 
sion applied  to  this  Court  for  a  discovery  and  deliver;  of 
the  title  deeds,  which,  he  insisted,  must  be  regarded  as 
unduly  in  the  possession  of  the  mortgagee,  he  having  no 
interest  in  the  estate.  But  Lord  Eldan,  after  considerable 
deliberation,  held  that  the  Court  would  not  interfere  to  that 
extent^  that  the  mortgagee  was  to  be  protected  in  the  advan- 
tage he  had  gained  by  obtaining  possession  of  the  deeds^ 
and  that  no  course  could  be  taken  against  him,  inasmuch  as 
he  was  a  purchaser  for  valuable  consideration  without 
notica 

A  case  was  cited  before  me  in  argument^  where  a  good 
many  of  the  decisions  I  have  mentioned  may  be  found. 
The  case  of  Jones  v.  Powlea  (6),  before  Sir  John  Leach, 
which  was  a  case  of  the  grossest  description  as  regards  the 
vendor.  The  vendor  had  forged  a  will  and  sold  under  the 
forged  title.  He  then,  found  out  that  there  was  a  satisfied 
mortgage.  The  mortgage  having  been  satisfied,  the  mort- 
gagee was,  of  course,  a  trustee  for  the  true  owner  of  the 
estata    The  vendor,  who  knew  he  was  not  owner  of  the 
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estate,  procured  the  mortgagee  to  convey  to  the  purchaser ; 
and  the  purchaser  under  that  instrument,  who  originally 
took  no  estate  or  interest,  was  held  nevertheless  to  be 
entitled  to  retain  the  estate.  Sir  John  Leach  laid  it  down 
(and  I  apprehend  that  he  did  not  exceed  the  authorities 
Inferred  to  in  that  case  when  he  so  laid  it  down,)  that  a 
purchaser  from  a  person  in  possession  purchasing  without 
notice  of  any  prior  charge  or  trust,  and  obtaining  a  con- 
veyance of  the  legal  estate  from  the  trustee  of  a  satisfied 
term  or  the  mortgagee  of  a  satisfied  mortgage,  will  always 
be  protected  in  this  Court  against  a  prior  incumbrancer 
or  cestui  que  trust,  subject  only  to  one  observation  which 
has  considerable  bearing  on  the  case  before  me— an  obser- 
vation to  be  found  in  Lord  Eldon'a  remarks  in  MaundreU 
V.  MaundrM  (a),  and  repeated  by  him  in  Ex  parte  Knott  (b) 
and  several  other  cases — ^which  is  this,  that  the  party  so 
conveying  the  legal  estate  must  not  have  notice  of  an  express 
prior  trust  or  incumbrance.  On  looking  through  the  autho- 
rities, you  find  that,  where  a  conveyance  is  to  be  obtained 
from  a  mortgagee  who  has  become  a  constructive  trustee 
by  the  mortgage  being  satisfied,  or  from  a  trustee  of  a  term 
to  attend  on  the  inheritance,  the  question  who  is  or  is  not 
entitled  to  the  equity  of  redemption  or  to  the  inheritance 
may  be  a  question  that  may  affect  him  as  to  the  conveyance 
he  may  make ;  but,  at  the  same  time,  there  is  no  direct 
notice  afforded  by  the  document  in  the  hands  of  the  trustee 
or  mortgagee  of  any  ulterior  trust  beyond  this,  that  he  is  to 
hold  for  the  persons  entitled.  In  Mav/ndrdl  v.  MaundreU 
and  again  in  Ex  parte  Knott,  Lord  Eldon  discusses 
the  whole  doctrine,  to  which,  he  says,  he  has  considerable 
aversion,  and  searches  with  great  jealousy  into  the  cases, 
and  he  says  he  has  not  been  able  to  find  a  case  where  a 
person  being  a  mortgagee  without  notice  of  a  previous 
incumbrance,  has  been  held  to  be  entitled  to  obtain  from  the 
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turned  to  a  mere  right  of  entry-? 
to  recover  the  estate,  or  to  aJ'-- 
to  proceed  in  his  name.     T '- 
decree.     The  Defendant.  -/ 
the  Court  said  it  wou)  ;  *  /' 
polling  the  disseise^  < 

That  case  has  gor      .  / 


eyanoeofthat 
j6  of  the  inter- 
Ay,  havii^  now 
^,  I  have  not  been 
jXl    I  speak  of  cases 
wase  of  a  mortgagee  vhose 
the  diy  trust  of  a  satas&ed 


term  of  years  attending  on  the 
There  are    ^       ^^^  ^  nothing  but  the  trust  remaining 
for  value,  r        -    There  are  several  cases  where  the  par- 
manner.  '      *^^^  allowed  at  the  last  moment,  after  payment 
a  case    ^^  ^P  ^  decree,  to  get  in  an  earlier  mortgage*,  and 
by  *\^^  ^^  breach  of  duty  in  a  person  assigning  his  mortr 
g^  ^  to  anybody  who  pays  him.    Any  purchaser  is  entitled 
^  Jbold  that  which,  without  breach  of  duty,  has  be^  con- 
veyed to  him.    But  the  case  put  by  Lord  Eldon  ia  this: 
.—Could  the  purchaser  insist  on  any  benefit  to  be  denved 
£rom  that  which  would  be  a  breach  of  duty  or  breach  of 
trust  in  the  trustee  ?    In  Ex  parte  Knott  he  says,  "  Surely, 
if  the  pnrchaser  would  be  safe,'' — if  the  purchaser  would 
be  entitled  to  hold  the  estate  discharged  of  the  trusty— 
"  the  trustee  ought  to  be  so.''    The  trustee  should  be  pro- 
tected in  the  act  which  he  has  oonmiitted  (a).    Whether 
that  doctrine  will  ultimately  be  held,  it  is  not  perhaps 
important  for  me,  at  present^  to  say ;  but  I  must  say,  on 
looking  through  a  vast  number  of  volumes  of  the  earlier 
and  later  authorities,  I  have  not  found  any  such  case  as 
Lord  Eldon  has  put — ^I  have  not  found  any  case  in  which 
a  purchaser,  obtaining  a  conveyance  of  a  mere  dry  trost 
estate  firom  a  trustee  of  a  satisfied  term,  or  from  a  mort- 
gagee whose  mortgage  has  been  satisfied,  such  trustee  or 
mortgagee  having  at  the  time  when  he  made  the  conveyance 
notice  of  an  intervening  charge  or  trusty  has  been  held 
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Himself  from  such  charge  or  trust  by 
<i  which  he  has  so  obtained 


me  is  one  of  a  different  ch&- 
^  4)hroughoul  the  authorities, 
.ostance  no  diflference  between 
^  -iiat  of  Jones  v.  Powlea,  in  which  a 

whatever,  or,  what  is  worse,  having  him- 
.  title,  asks  the  holder  of  a  mortgaged  term, 
mortgage  has  been  satisfied,  to  convey  it  to  the 
uaser,  and  yet  the  Court  gives  the  purchaser  the 
oenefit  of  that  term,  when  it  is  clear  the  term  itself  is  only 
held  for  the  benefit  of  those  entitled  to  the  inheritance. 
But  here,  the  purchaser  taking  the  conveyance  under 
one  will,  supposed  by  all  parties  to  be  really  the  last 
vdll  of  the  testator,  finds  himself  driven  to  rely  upon  another 
and  a  second  will,  containing  on  the  face  of  it  all  the  trusts 
which  the  testator  has  created.  In  that  point  of  view,  I 
certainly  have  found  no  case  analogous  to  this.  The  case 
cited  in  argument  of  Saunders  v.  Dehew  (a)  is  a  case  of  a  dif- 
ferent description,  bearing  some  resemblance  to  the  case  put 
by  Lord  Eldon  in  MaundreU  v.  MaundreU.  In  Sawnders 
V.  Dehew,  it  was  held,  that,  although  it  had  then  long  been 
settled,  that  a  second  incumbrancer  has  a  right,  at  any 
period,  however  long,  after  notice  of  a  prior  incumbrance, 
to  get  in  any  outstanding  estate  which  can  be  bon&  fide 
assigned  to  him,  such  as  that  of  a  prior  mortgage^  whose 
mortgage  he  pays  off,  and  who  has  no  notice  of  the  incum- 
brance ;  yet  he  cannot,  after  notice,  take  a  conveyance  of  a 
legal  estate  held  upon  express  trusts,  and  then  daim  to  pro- 
tect himself  thereby  from  the  trusts  upon  which  it  is  so 
hdd.  It  was  argued,  that,  having  no  notice  of  those  trusts 
at  the  time  of  making  the  advance,  no  notice  of  the  instru- 
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ment  creating  the  trusts,  he  is  a  bona  fide  purchaser  with* 
out  notice  for  valuable  consideration, — but  finding  that  there 
are  such  trusts,  he  gets  the  party  who  holds  the  trust  estate 
to  hand  over  that  estate  to  him:— a  case  very  similar  to  that 
put  by  Lord  Eldon,  where  the  trustee,  who  has  knowledge 
who  is  his  cestui  que  trusty  makes  a  titie  to  the  purchaser 
for  value.  But  it  was  held  that  a  transaction  of  that  kind 
could  not  be  supported.  That  stands,  however,  on  different 
grounds  from  the  case  before  me,  inasmuch  as  it  would  be 
a  firaudulent  combination  of  the  two— the  purchaser  and  the 
trustee.  The  purchaser,  to  save  himself,  would  be  inducing 
the  trustee  to  commit  a  fraudulent  breach  of  trust 


The  case  of  Saunders  v.  Dehew  has  been  followed  in  a 
case  of  AUen  v.  Knigkt  (a),  before  Vice-Chancellor  Wigram, 
affirmed  on  appeal  by  Lord  Cottenham  (6). 

That  is  the  extent  of  the  authorities  I  have  yet  found  on 
the  subject  resulting  in  this  distinction,  that,  although  you 
may  get  in  any  outstanding  legal  estate  which  a  person 
may  bona  fide  assign  to  you,  you  having  notice  of  the  inter- 
vening incumbrance,  he  not  having  any  such  notice,  you 
cannot  procure  a  conveyance  firom  a  tntstee  who  himself  has 
an  adverse  duty  to  perform,  and  who  by  such  a  conveyance 
would,  in  £act,  be  making  over  the  estate  to  you  to  protect 
you  against  the  very  interests  which  it  was  his  duty  to 
protect  That  is  so  rational,  that  one  wonders  the  question 
should  have  arisen  twice. 

But  in  this  case  it  is  an  admitted  fact,  that  James  Pro89er, 
when  he  purchased  and  took  his  conveyance,  had  no  notice 
of  the  second  wilL  I  must  take  it^  on  the  evidence,  that  tlie 
seller  also  had  no  notice.    They  intended  the  one  to  pass  and 
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the  other  to  take  the  interest  of  John  Carter  the  younger 
under  the  supposed  last  will     I  have  already  held  that  the 
interest  which  he  took  under  the  real  last  will  passed.   And 
now  comes  this  question,  which  seems  to  me  to  be  one  of 
veiy  great  importance,  and  I  confess  I  felt  much  pressed 
by  the  very  able  view  in  which  Mr.  James  presented  it  to 
me,  but  which  I  have  not  been  able  to  satisfy  my  mind  is 
the  correct  view.     He  says,  "  I  was  a  purchaser  for  value 
without  notice ;  I  plead  purchase  for  value  without  notice." 
Lord  Eldon  says,  in   Walwyn  v.  Lee,  you  must  plead 
that  the  vendor  was  in  possession  (the  question  there 
was^  whether  it  was  necessary  to  shew  that  the  mort- 
gagee had  taken  possession),  you  must  plead  possession  to 
make  out  that  you  purchased  for  valuable  consideration 
without  notice.     Accordingly,  Mr.  James  puts  it  in  this 
way.    He  says, ''  I  might  plead  I  took  a  conveyance  from  a 
person  in  possession ;  I  find  myself  in  possession  of  the  legal 
estate,  and  how  can  a  Court  of  equity  interfere  to  deprive 
me  of  the  benefit  of  the  legal  estate  ? '"    But  the  only  legal 
estate  he  can  avail  himself  of  is  a  l^al  estate  under  a  con- 
veyance, which,  on  the  very  face  of  it,  betrays  the  trust ; 
and  the  question  is,  whether,  if  you  are  obliged  to  say,  **  I 
have  no   other  conveyance  than  this :   this  is  my  legal 
title,"  such  a  legal  title  can  be  held  a  protection  £rom  the 
claims  of  the  cestuis  que  trustent  In  other  words,  on  a  bill 
filed  by  the  cestuis  que  trustent  for  the  execution  of  the 
trusts  of  the  will,  can  any  purchaser  plead  a  purchase  of 
the  trustee's  legal  estate  without  notice  of  the  trusts ;  be- 
cause the  trustee  affected  to  convey  a  different  estate  from 
that  which  he  in  fact  conveyed. 


1857. 


Judgment. 


Now,  no  case  has  ever  been  brought  up  to  that ;  and 
looking  to  the  distinction  drawn  between  the  case  of  a  trust 
expressed  on  the  face  of  the  instrument^  and  cases  where 
there  is  merely  the  general  direction  to  hold  in  trust  for 
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the  persons  ultimately  to  be  entitled — two  cases  of  an 
extremely  different  character — it  does  not  appear  to  m^ 
that,  if  you  are  driven  to  rely  for  your  title  on  that  which 
on  the  very  face  of  it  when  produced  discloses  the  equitable 
interests,  you  can  be  heard  to  say,  ''I  claim  the  estate 
under  this  instrument,  and  I  disclaim  every  charge  that 
appears  upon  the  face  of  it ;  or  aver  ignorance  of  the  deed 
which  constitutes  your  titla" 

So  fiar  from  thinking  it  an  easy  or  simple  case,  I  confess 
I  have  thought  it  a  case  of  considerable  doubt  and  diffi- 
culty, novel  altogether  in  its  circumstances,  and  of  course 
open  to  this  observation,  that  it  may  be  said  that  equity  can 
only  fEisten  upon  the  conscience.  Prosser  says,  "  I  have  got 
the  legal  estate,  and  although  it  is  a  legal  estate  created  by 
the  instrument  which  affords  direct  notice  of  these  trusts 
nevertheless,  my  conscience  was  unaffected  by  them.  Before 
I  knew  the  contents  of  the  will,  I  got  the  estate  by  mistake 
and  by  accident^  and  I  am  unaffected  by  these  trusts ;  my 
conscience  being  unaffected,  how  can  you  £asten  upon  me  any 
trusts  declared  of  the  legal  estate  so  vested  ?"  It  seems  to 
me,  nevertheless,  that  where,  as  here,  a  person  is  driven  to 
the  necessity  of  saying,  "  What  I  rely  on  is  the  &ci  of  my 
having  acquired  the  legal  estate  under  this  will;  at  the 
execution  of  my  mortgage,  what  passed  to  me  was  the 
estate  vested  in  the  mortgagor  under  this  will  ** — ^the  answer 
is,  that  the  moment  you  look  to  see  what  estate  is 
vested  in  the  purchaser  under  the  will,  you  see  also  the 
trusts  to  which  it  is  subject ;  the  very  same  instrumoit 
which  he  is  obliged  to  produce  to  make  out  his  title,  is  the 
identical  instrument  describing  the  trusts  that  may  be 
enforced  against  him. 

As  to  the  doctrine  of  estoppel,  the  second  point  Mr. 
Jamea  relied  upon,  that  is  clearly  disposed  of  by  the  caae  of 
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CarpefnJter  v.  BuUer  (a),  which  lays  down  distinctly  the  effect 
of  estoppel,  and  shews  that  the  mistake  has  long  since  been 
corrected  at  law,  which  was  fallen  into  here,  of  supposing  that 
the  deed  itself  could  operate  as  an  estoppel  in  all  actions. 
An  estoppel  is  always  in  some  action  or  proceeding  based  on 
the  deed  in  which  the  fieu^t  in  question  is  recited.     In  a  colla- 
teral action  there  can  be  no  estoppel,  as  Baron  Parke  puts  it 
in  Carpenter  v.  BvJler,    He  says,  "  If  a  distinct  statement 
of  a  particular  fact  is  made  in  the  recital  of  a  bond  or  other 
instrument  under  seal,  and  a  contract  is  made  with  reference 
to  that  recital,  it  is  unquestionably  true,  that^  as  between 
the  parties  to  that  instrument  and  in  an  action  upon  it,  it 
is  not  competent  for  the  party  bound  to  deny  the  recital, 
notwithstanding  what  Lord  Coke  says  on  the  matter  of 
recital  in  Ck).  litt  352,  b. ;  and  a  recital  in  instruments  not 
under  seal  may  be  such  as  to  be  conclusive  to  the  same 
extent    A  strong  instance  as  to  a  recital  in  a  deed  is  found 
in  the  case  of  Lainson  v.  Tremere  (b),  where,  in  a  bond  to 
secure  the  payment  of  rent  under  a  lease  stated,  it  was 
recited  that  the  lease  was  at  a  rent  of  170Z.,  and  the  De- 
fendant was  estopped  firom  pleading  that  it  was  1402.  only, 
and  that  such  amoimt  had  been  paid.     So,  where  other 
particular  facts  are  mentioned  in  a  condition  to  a  bond/' 
Then    he    adds,    "  By  his   contract  in    the   instrument 
itself,  a  party  is  assuredly  bound  and  must  fulfil  it     But 
there  is  no  authority  to  shew  that  a  party  to  the  instrument 
would  be  estopped  in  an  action  by  the  other  party,  not 
founded  on  the  deed  and  wholly  collateral  to  U,  to  dispute 
the  &cts  so  admitted,  though  the  recitals  would  certainly 
be  evidence;  for  instance,  in  another  suit,  though  between 
the  same  parties,  where  a  question  should  arise  whether  the 
Plaintiff  held  at  a  rent  of  170{.  in  the  one  case,  or  was 
married  in  the  other  case,  it  could  not  be  held  that  the 
recitals  in  the  bond  were  conclusive  evidence  of  these  &cta/' 
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Here,  in  this  case,  I  assume  ejectment  to  be  brought  by 
John  Carter  the  yoimger,  or  those  claiming  under  him,  in 
respect  of  the  shares  of  the  other  three  brothers.  That 
action  being  a  matter  wholly  collateral  to  this  deed,  and 
not  an  action  upon  the  deed,  the  deed  would  only  be  evi- 
dence and  no  estoppel.  It  is  an  ingenious  point  to  suggest, 
but  I  think  it  is  sufficiently  clear.  The  other  point,  I 
thought  far  from  clear,  and  it  is  not  until  after  great  con- 
sideration that  I  have  come  to  the  view  I  take  of  it 


Those  were  the  two  main  points  in  the  case;  but  there 
was  a  third  point  which  is  worthy  of  some  consideration, 
all  the  rest  was  comparatively  simpla  It  was^  whether 
John  Carter,  the  fiither,  had  not  lost  his  priority  by  giving 
back  the  title  deeds  to  his  son  who  made  the  mortgage. 

In  reference  to  this  point,  I  may  take  it  as  conclusively 
settled,  that,  in  order  to  postpone  any  party  to  a  cause  in 
respect  of  a  prior  mortgage  or  incumbrance,  the  onus  is  on 
the  party  claiming,  of  showing  not  merely  that  he  has  got  the 
title  deeds— of  course  that  he  can  easily  show — ^but  that  he 
has  got  them  through  gross  negligence  on  the  part  of  the 
person  he  seeks  to  postpone  In  AUen  v.  Knight  (a),  the 
deeds  had  got  into  the  hands  of  the  wrong  party;  but  there 
was  no  evidence  how  they  got  there.  They  were  in  the  hands 
of  the  mortgagor  (but  how,  there  was  no  evidence  on  either 
side)  and  he  parted  with  them ;  and  Vioe-Chsuncellor  Wig- 
ram  first,  and  Lord  Cottenham  afterwards  (&),  held,  that  the 
burthen  of  proof  was  on  the  person  asking  to  postpone  the 
other,  and  no  gross  negligence  would  be  assumed  from  the 
mere  fact,  of  possession.  In  Colyer  v.  Finch  (c),  before  the 
House  of  Lords,  the  doctrine  has  been  fully  and  oompletdy 
settled,  as  it  appears  to  me;  and  Vice-Chancellor  Tvmer,  in 


(a)  5  Hare,  272.  {b)  S.  C,  11  Jur.  627. 

(e)  6  H.  L.  C.  905. 
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Hewitt  V.  Loo8emore{a)y  lays  down  the  doctrine  in  a  man- 
ner which,  if  I  may  venture  to  say  so,  is  a  clear  and  precise 
mode  of  stating  it^  viz.,  that  there  must  be  gross  negli- 
gence. But  even  then,  according  to  Alien  v.  Knight,  you 
are  bound  to  shew  that  no  inquiry  was  made — ^to  extract, 
if  you  can,  by  examination  or  otherwise,  the  admission  that 
no  inquiry  was  made — ^because  in  AUen  v.  Knight  it  was 
said,  that^  where  there  was  no  evidence  one  way  or  the  other, 
the  Court  would  not  presume  that  no  inquiry  was  made. 

In  the  case  before  me  the  evidence  is  simply  this,  the  ques- 
tion arisiog  between  co-defendants  there  is  no  direct  evidence 
either  way  as  to  the  circumstances  under  which  the  deeds 
were  left;  but  two  of  the  subsequent  mortgagees,  Aiken 
and  Coles,  make  this  affidavit: 

[His  Honour  read  the  affidavit  as  above  (&)]. 

So  that  they  charge  distinct  fraud  against  John  Carter 
the  younger.  It  is  not  proved,  their  evidence  is  only  that 
they  are  informed  and  believe,  and  there  is  no  evidence 
whatever  of  the  truth  of  what  they  say.  The  effect^  there- 
fore, is  merely  to  tender  an  issue ;  but  how  do  they  put  their 
issue  ?  Their  issue  is,  that  Short  knew  of  the  other  will. 
Then  what  do  they  extract  from  Carter  the  elder,  on  cross- 
examining  him.     They  only  extract  this : 

[The  Vicb-Chancellor  read  the  result  of  the  cross-exa- 
mination (c).] 

If  Short  had  said  that  truly,  it  was  quite  a  sufficient  rea- 
son for  gidng  back  the  deeds.  It  may  make  Mr.  Shoiii'a 
case  a  very  bad  one;  but  if  the  deeds  were  given  back  to 
John  Garter  the  younger  as  trustee,  he  had  a  right  to  re- 
tain them ;  imder  the  last  will  he  was  trustee  of  the  pro- 
perty, and  as  such  he  was  the  right  person  to  hold  the 


Judgment. 


(a)  9  Hare,  449.      {b)  Vide  supra,  p.  624.      (c)  Vide  supra,  p.  626. 
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deeds.  In  Farrow  v.  Reesip),  it  was  held,  that,  where  an 
estate  is  vested  in  trustees,  subject  to  a  term  for  secur- 
ing a  jointure  and  for  raising  portions,  and  the  tenant  for 
life  mortgages  his  interest,  the  mortgagee  shall  not  be  post- 
poned merely  on  the  ground  that  he  has  not  obtained  pos- 
session of  the  deeds;  for  although  a  tenant  for  life  has  the 
custody  of  the  deeds,  nevertheless,  there  being  a  term  for 
securing  a  jointure,  or  for  raising  portions,  the  trustees  have 
a  right  to  prohibit  his  parting  with  them. 

Even  if  I  am  to  take  the  case  as  it  would  have  stood  if 
the  interests  of  the  parties  had  been  such  as  they  supposed 
them  to  be  under  the  earlier  will,  although  I  am  not  obliged 
so  to  take  it,  yet  I  have  a  strong  inclination  of  opinion, 
that,  where  there  are  title  deeds  belonging  to  several  tenants 
in  common,  and  one  mortgages  his  share,  it  would  not  be 
an  act  of  gross  negligence  in  the  mortgagee  to  hand  him 
back  the  deeds ;  and  here,  according  to  Mr.  Carter's  evidence, 
he  says  the  deeds  were  in  the  hands  of  his  solicitor  for  pre- 
paring the  mortgage,  and  when  the  mortgage  was  prepared 
they  were  handed  back.  If  called  upon  to  decide  the 
point)  I  think  it  would  be  impossible  for  me  to  hold  that 
there  was  such  gross  negligence  on  the  part  of  John  Car- 
ter  the  elder  in  not  retaining  the  deeds  upon  his  taking  the 
mortgage  of  what  he  supposed  to  be  one-eighth  of  the  pro- 
perty as  to  amount  to  fraud.  However,  I  do  not  think  the 
case  can  be  put  so  high  as  that,  for,  if  Short  had  notice  of 
the  subsequent  will,  or  suspected  it,  he  handed  them  rightly 
back  to  the  son,  and  it  would  have  been  wrong  in  the  fa- 
ther to  retain  them. 

That  disposes  of  the  main  questions  in  the  cause.  A 
minor  point  remains  to  be  disposed  of:  as  to  what  is  the  ef- 
fect of  the  several  incumbrances  made  by  the  three  bro- 
thers, Edward,  Oeorge,  and  Charles. 


(a)  4  Beav.  18. 
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As  regards  George  and  Charles,  the  incumbrances  exe^ 
Cttted  by  them  purport  to  pass,  not  only  their  supposed  in- 
terests under  the  will  of  January,  1846^  but  all  their  in- 
terests in  the  testator's  estates.  As  r^ards  Oeorge  and 
Charles,  therefore,  I  hold  that  the  deeds  so  executed  by 
them  passed  all  the  interest  to  which  they  were  entitled 
under  the  real  last  will  of  the  testator;  consequently,  that 
they  passed  all  the  arrears  of  the  annuities  due  to  Oeorge 
and  Charles  respectively,  when  such  deeds  respectively  were 
executed  by  them;  and  thatj  upon  their  executing  those 
deeds,  their  interests  under  the  last  will  of  the  testator  ceased. 
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Butj  as  regards  JTcZte^ord,  the  certificate  only  finds  that  he 
executed  a  deed,  dated  1854,  by  which  he  purports  to  con- 
vey and  assign,  and  covenants  to  surrender,  all  his  parts  or 
shares  of  and  in  all  the  estates  which  passed  by  the  will  of 
January,  1846,  which  is  not  now  the  real  will,  and  under 
which,  therefore,  nothing  passed;  afterVhich  the  deed  con- 
tains the  words,  ''and  all  his  estate,  interest,  &c.,  of,  in,  to, 
or  out  of  the  same  hereditaments  and  premises  hereby 
granted  omd  assigned,  arid  covenamted  to  he  surr&ndered." 
I  cannot  upon  that  hold  that  he  has  passed  his  interest 
under  the  real  last  will 

However,  as  the  certificate  states  that  several  other  deeds 
were  executed  by  Ed/ward  which  are  not  in  evidence,  there 
must  be  an  inquiry  about  that.  As  regards  the  other  bro- 
thers, I  am  clear  that  their  interests  have  ceased;  but  as  r^ 
gpidaEdwa/rd,  as  to  whom  I  only  find  that  he  has  executed 
some  deeds  of  which  I  know  nothing,  I  cannot  say  that  his 
interest  has  determined. 


Upon  the  cause  coming  on  to  be  spoken  to  upon  the 
Minutes,  it  appeared,  that,  by  an  indenture,  dated  the  23rd 
VOL.  ni.  V  V  K.  J. 


Jtdt^  31st, 
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1857.        of  January,  1850,  Edward  Carter  had  purported  to  pass 
all  his  estate  and  interest  in  the  testator  s  estates  generally. 


of  Order  '^^  following  Order  was  then  made: — 


Declare  that  the  Defendant,  Ann  Prosser,  aa  admtuistratrix  o 
John  FroMer  deceased,  la  by  Tirtue  of  the  sarrender  to  the  said 
James  Prosser,  dated  the  4th  of  December,  1852,  and  of  hu  ad- 
mittance, dated  the  22iid  of  December,  1854,  the  first  incum- 
brancer on  the  life  interest  of  the  Defendant  John  Carter  the 
younger  in  one  undirided  eighth  part  of  the  copyhold  estates  of 
the  testator  Edwin  Carter,  to  which  the  said  Jafnes  Prosaer  was  ad- 
mitted by  the  said  admittance,  but  subject  nevertheless  to  the  prior 
trusts  of  the  wilL  Declare,  that  the  said  Janus  Prosser  was  a 
tmstee  of  the  legal  estate  of  the  said  one-eighth  of  the  said  copy- 
hold estates  for  the  purposes  of  the  said  wilL  Dedare,  that  WSliam 
Tiley  is,  by  virtue  of  the  assignment,  dated  the  2l8t  of  November, 

1854,  the  first  incombrancer  on  the  life  interest  of  the  Defendant 
John  Carter  the  younger  in  the  renewed  lease  of  the  testator*s  tithe 
rentcharge  of  the  chapelry  of  8L  La/wrence  and  other  premises 
therein  comprised,  without  prejudice  to  any  further  daim  which  he 
may  be  advised  to  make  with  respect  to  the  said  assignment 
Declare,  that  the  defendants  Bromage  and  the  Sneads,  as  the  aab- 
mortgagees  of  the  Defendant  John  Carter  the  elder,  are,  by  virtoe 
of  the  indentures  of  the  1st  of  Jane,  1850,  and  the  13th  of  April, 

1855,  the  first  incumbrancers  on  the  life  estate  of  the  Defendant  John 
Carter  the  younger,  in  all  the  freehold,  copyhold,  and  leasehold 
estates  of  the  testator,  other  than  the  said  one-eighth  of  the 
said  copyhold  estates,  'and  the  said  tithe  rentcharge  and  other 
premises  of  which  the  said  William  Tiley  is  decbuned  to  be 
the  first  ineumbrancer,  bat  subject,  neverthdess,  to  the  prior 
trusts  of  the  wiU.  Dedare,  that  the  said  Defendants  Bromage 
and  the  Sneads  ar^  trostees  of  the  legal  estate  in  the  sud 
freehold,  copyhold,  and  leasehold  estates,  on  which  they  are 
hereinbefore  declared  to  be  the  first  incumbrancers,  £0^  the  poiposes 
of  the  said  will.  Dedare,  that  the  said  Bromage  and  the  said 
Sneads  are  by  virtue  of  the  same  indenture  the  second  incum- 
brancers on  the  life  interest  of  the  said  John  Carter  the  younger,  on 
the  said  one-eighth  of  the  copyhold  estates,  and  on  the  leasehold 
premises  of  which  the  said  William  Ttley  is  dedared  to  be  the  first 
incumbrancer.  Declai*e,  that  the  Defendant  John  Carter  the  elder 
is,  by  virtue  of  the  said  indenture  of  the  1st  of  Jime,  1850,  the  next 
incumbrancer  on  the  life  interest  of  the  Defendant  John  Carter  i\ie 
younger,  in  all  the  ireehold,  copyhold,  and  leasehold  estates  of 
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which  the  said  Bromage  and  the  Sneads  are  hereinbefore  declared 
to  be  the  first  and  second  incnmbrancers,  but  sabject  nevertheless 
as  aforesaid.  Declare,  that  the  prioritj  of  the  other  incumbrancers 
on  the  life  interest  of  the  Defendant  John  Carter  the  younger 
under  the  will  is  as  mentioned  in  the  certificate. 

Declare,  that  the  annuities  given  hj  the  will  to  the  testator's 
brothers  Otorge  and  CharUt  reepectively,  and  their  reversionary 
life  interests  in  the  said  freehold,  copyhold,  and  leasehold  estates 
of  the  testator,  ceased  from  the  dates  of  the  indentures  [sped- 
fying  the  dates  of  the  indentures  by  which  they  purported  to  pass 
^ir  8haresy'\  and  that  the  arrears  (if  any)  then  due  of  their  said 
annuities  were  assigned  by  the  laat-mentioned  indentures.  And  it 
appearing  that  the  indenture  of  the  23rd  of  January,  1850,  would,  but 
for  the  condition  against  alienation  in  the  will  contained,  have  had 
the  efiect  of  giving  the  benefit  of  Edward  Cariet^a  annuity  and  re- 
versionary life  interest  to  the  Defendant  John  Carter  the  elder — 
Declare  tiuit  the  said  annuity  and  reversionary  life  interest  of  the 
said  Edward  Carter  ceased  from  the  date  of  the  last-mentioned  in- 
dentnre ;  and  that  the  arrears  (if  any)  then  due  of  his  said  an- 
nuity were  assigned  thereby  to  the  said  John  Carter  the   elder 

Appoint  new  trustees. 

Order  sale  of  so  much  of  testator's  freehold,  copyhold,  and  lease- 
hold estates  as  may  be  neoessary  to  raise  the  amount  of  the  said 
costs  and  the  arrears  of  the  annuities. 

And  it  appearing  that  Jamee  Proseer  in  his  lifetime,  and  the  Chil- 
eetUf  THejfy  Bromagey  the  Sneade,  Aiken^  and  CdUsy  having  been 
served  with  noiitie  of  the  decree,  obtained  orders  for  liberty  to 
attend  the  proceedings  under  the  decree,  and  that  they  attended 
and  took  the  benefit  of  the  decree-^Order  Ann  Prosser  and  the 
Chileotte  to  deliver  up  on  oath  to  the  new  trustees,  as  the  trustees 
of  the  will,  the  title  deeds  and  muniments  of  title  relating  to  the 
testator's  freehold,  copyhold,  and  leasehold  estates,  which  they 
received  fitNn  the  Defendant  John  Carter  the  younger  upon  the 
occasion  of  their  respective  mortgages. 


1857." 


Minute  of 
Order, 


Order  Ann  Proseer  and  Bromage,  and  the  Sneads  to  join  in  and 
execute  proper  conveyances  and  assignments  for  vesting  the  legal 
estate  of  such  parts  (if  any)  as  shaU  not  be  sold  under  this  order  of 
the  premises  of  which  they  are  respectively^  declared  to  be  trustees, 
to  the  new  trustees  upon  the  trusts  of  the  wilL  ' 

U  U  2 
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/„^  24th,  WHITE  V.  coram: 

.  In  this  case,  there  having  been  a  reference  as  to  title,  the 

Sttat€$  in  Oe-  Chief  Clerk  certified  that  a  good  title  had  not  been  shewn, 

^^Fee  simpu'  b^cause  a  fee  simple  did  not  pass  to  James  Beavis,  under 

A  deTiBTbe.  ^^^  devise  of  the  testator's  "  estates  "  in  the  following  will, 

fore  1838  of  which  was  One  link  in  the  chain  of  title  : — 

•*  all  my  es- 
tates in  the 

T^h^h  "  This  is  the  last  wUl  and  testament  of  me  Thomas 
°''^'*^wordB  '^^^^^'"^^  o^  PitsnmUer  in  the  county  of  Somerset, 
of  limitation,  Esquire :  I  do  hereby  give  and  devise  all  my  estates  in  the 
upon  C.  the  Occupation  of  John  Trood,  in  the  parishes  of  Pitmi/nster 
fee  simple.  and  2VuK,  to  my  cousin  Ja/mes  Beavis/ifhe  is  living  at  the 
time  of  my  death,  but  if  he  is  dead  I  give  the  said 
estates  to  Frederick  IFAite  junior,  son  oi  Frederick  WkiU 
of  WeUvrigton;  also  I  give  unto  Henry  Matthews,  &  son 
of  Francis  Matthews,  deceased,  all  my  right  in  poeseflsion  or 
reversion  in  my  estates  in  the  parishes  of  Hwaiock  and  CZay- 
hidon,  and  Burnley^  in  the  parish  of  Churchstardm ; 
also  I  give  unto  dement  Matthews,  also  son  of  the  said 
Fram^  Matthews,  all  my  estates  in  the  parish  of  West 
BuMa/nd,  in  the  county  of  Soraerset ;  also  I  give  unto 
A7i/n,  Bush,  wife  of  John  Bush,  of  Bea^,  in  the  parish  of 
BUton,  all  my  manor  and  lands  in  the  parish  of  Churchr 
Stanton,  not  before  disposed  of  to  the  said  Ann  Bush ; 
also  I  give  all  my  lands  in  the  occupation  of  Peter  Pocle, 
Richard  Hone,  Robert  Chard,  and  Robert  Hutchvngs, 
in  the  parish  of  Pitminster,  to  the  said  Ann  Bush  ;  also 
I  give  unto  my  servant,  Ann  Bishop,  5001. ;  also  I  give  to 
the  said  Ann  Bishop  for  her  life,  52i.  yearly,  to  be  paid 
to  her  yearly,  by  weekly  payments,  to  be  paid  by  my 
executor  hereafter  named,  out  of  my  estates  in  the  parish 
of  Angersleigh ;  also  I  give  unto  John  BiUett,  of  Pit" 
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minster,  lOOOt ;  also  I  give  to  William  Buncombe,  of 
PUminster,  1000?.;  also  I  give  to  John  Trood,  my 
tenant,  10002. ;  also  I  give  unto  my  servant  Jarnies  Ma/rdey, 
lOOOZ. ;  also  I  give  to  George  OoUip,  formerly'my  appren- 
tice, 5002. ;  also  I  give  mito  Dorothy  Tuck,  my  servant, 
5002. ;  also  I  give  unto  Arm  Hutchvnge,  my  servant,  5002.; 
also  I  give  unto  Jam%e8  Coles,  John  Bale,  Williamfi  Mot- 
gan,  and  James  Tozer,  my  labourers,  2002.  each ;  also  I 
give  unto  John  Bradbeer  and  Mary  Blackmore,  1002. 
each.  And  I  do  hereby  charge  all  my  chattels  with  the 
payment  of  all  my  debts  and  legacies^  if  sufficient,  by  my 
executor,  within  one  year  after  my  death ;  but  if  my 
chattels  are  not  sufficient,  then  I  charge  all  my  lands  de^ 
vised  to  my  executor  with  the  payment  thereof  All  the 
rest  of  my  manors,  lands,  houses,  and  buildings,  advowson, 
and  all  my  chattels  not  before  disposed  o(  I  give  to  my 
&ithful  servant  Robert  MaMock  ;  and  I  do  hereby  appoint 
him  my  sole  executor  and  residuary  legatee.  In  witness 
whereof  I,  the  said  Thomas  Southwood,  have  set  my  hand 
and  seal,  this  13th  day  of  May,  1829.'' 
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Statement 


This  was  a  motion  to  vary  the  certificate. 


Mr.  RoU,  Q.  C,  and  Mr.  Dymond,  for  the  motion. 
Mr.  DanieL,'Q,  C.  and  Mr.  Hanson  contra. 


Vicb-Chanckllor  Sir  W.  Page  Wood:— 

I  am  of  opinion,  that  the  devise  to  Ja/mes  Beavis  would 
confer  upon  him  a  fee  simple.  The  Courts  have  leaned 
veiy  strongly  of  late  against  making  minute  distinctions 
in  questions  of  this  kind.  The  certificate  must  be  referred 
back  to  the  Chief  Qerk. 
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Mr.  Hanson. — Your  Honour's  judgment  oonfimu  the 
opinions  of  Mr  Preston,  Mr.  Duval,  and  several  other 
eminent  conveyancers,  which  have  been  taken  upon  this 
devise. 


Jidt^l3th 
andAug.Zrd, 


THE    COMPANY    OF    PROPRIETORS    OF 
LEOMINSTER  CANAL  NAVIGATION 


THE 


THE  SHREWSBURY   &  HEREFORD    RAILWAY 
COMPANY. 


Chmpamn — 
ContraeU— 
Specific  Per* 
formance — 
Vendor  cmd 
Pwchater — 
MandamuB — 
SA9  Vict. 
0. 16,  8,  97. 


A  HE  Plaintiffs,  an  incorporated  company,  were  the  pro- 
prietors of  a  canal  running  near  and  in  the  same  direction 
with  a  portion  of  the  line  of  the  Defendants'  railway ;  and 
in  1846,  when  the  projectora  of  the  railway  were  applying 
for  their  Act,  it  was^  manifest  that  the  railway  would 


Bill  by  a  canal  company  for  specific  performance  by  a  raflway  company  of  an  affreemiot 
to  parchase  the  canal  for  12,0002.,  entered  into  by  the  projectora  of  the  railway,  with  a 
Tiew  of  obviating  boni  fide  opposition  on  the  part  of  the  Plaintiflb  to  Defendants'  Aet^ 
JHtmieeedf  on  the  ground  that  there  was  no  agreement  under  seal,  or  signed  by  two  of 
the  directors  of  the  railway  company  as  required  by  the  97th  section  of  the  Companies 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16)  notwithstanding  the  PUdntiffB  had,'upon  the 
fidth  of  the  agreement,  withdrawn  their  opposition,  and  had  further  performed  their  part 
of  the  agreement,  by  obtaining  an  Act  authorising  the  sale  and  purchase  of  the  canal,  sad 
notwithstanding  other  drcumstances  tending  to  shew  part  performance^  and  a  bofeA  fide  in- 
tention by  both  parties  to  complete. 

By  the  Act  authorising  the  sale  and  purchase  of  the  canal,  the  Defendants  were  'Srathorised 
and  required,*'  with  consent  of  three-fifths  of  the  proprietors  present  at  a  special  meeting, 
"  to  purchase  the  canal  upon  such  terms  and  conditions  as  shall  be  or  may  have  been 
agreed  upon  between  the  said  companies."  The  proprietors  present  at  a  special  meeting 
duly  held  and  cslled  in  every  respect  as  required  by  the  Act^  passed  a  unanimous  resola- 
tion  (afterwards  communicated  to  the  Plaintififa)  authorising  the  directors  to  purohaae 
the  canal  for  12,000/.,  upon  such  terms  and  conditions  ss  to  them  should  seem  meet. 

Held,  1st,  that  the  Act,  not  referring  to  the  previous  imperfect  agraementy  did  set 
give  validity  thereto.  2nd,  that,  notwithstanding  the  meeting  had  been  held,  and  the 
requisite  consent  of  the  proprietors  obtained,  the  company  were  not  bound  by  the  words 
"  authorised  and  reqmrai  to  purchase»"  inasmuch  as  the  purdiase  was  to  be  subject  to 
such  terms  and  conditions  as  should  be  agreed  upon  "  between  the  said  companke.  And 
the  proprietors  having  referred  it  to  their  directors  to  settle  such  terms  and  oonditiosi, 
the  latter  could  only  do  so  in  the  mode  prescribed  by  the  97th  section  of  the  Comnsaies 
Clauses  Consolidation  Act,  viz.  by  an  agreement  signed  by  two  at  least  of  their  number. 

Besides,  where  there  is  not  already  an  agreement  under  the  company's  seal,  or  signed 
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materially  injure  the  traffic  of  the  canal     To  obviate  an        1857. 
opposition  which  the  Plaintife  were  about  to  make  to  the         thb 
passing  of  the  Defendants'  Act,  and  which  promised  to  be   J^^JJIJnIv?. 
to  a  great  extent  effectual,  a  negotiation  was  entered  into     option  Co. 
by  the  proprietors  of  the  railway  with  the  Flainti£&,  with  a   Thi  Shrbwb- 
view  to  the  purchase  of  the  Plaintiflfe'  canal  by  the  De-     hmbford 
fendants,  in  the  event  of  their  being  incorporated.     And  in    R^cj^Co. 
February,  1 846,  the  solicitors  of  the  projectors  wrote  to  the      Statemem* 
FlaintifiEs  as  follows : — **  Shrewsbury  <fe  Herefordshire. — 
The  directors  of  this  railway  have  had  under  their  con* 
sideration    the  proposal  for  purchasing  the  Leormnster 
Canal,  and  after  hearing  the  report  of  the  interview,  held 
yesterday,  between  your  agents  and  the  deputation  from 
this  board,  they  have  instructed  us  to  submit  the  following 
proposal  for  the  consideration  of  the  Canal  Company.   The 
Shrewsbury  and  Herefordshire  Company,  in  the  event  of 
their  obtaining  their  Act  during  the  present  or  following 
session,  offer  to  purchase  the  canal,  with  all  property  of 
every  description  belonging  to  the  Canal  Company  (except 
the  houses  in  LeomiTister)  at  the  sum  of  12,000Z.    The 
Canal  Company  to  obtain  the  sanction  of  Parliament  to 
the  transfer  of  the  canal  to  the  Bailway  Company,  and  to 
its  being  disoontinued  as  a  navigation,  if  the  Railway  Com- 
pany should  desire  to  stop  it  up.    We  presume  you  will 
submit  this  without  delay  to  the  proprietors  of  the  Canal 

by  two  of  the  directon,  or  where  there  is  any  question  left  open  as  to  tJie  terms  or  oondi- 
tiona  of  the  agreement)  the  proper  mode  of  enforcing  suoh  a  direction  in  an  Act  of  Parlia- 
ment is  by  mandamus,  and  not  by  suit  for  specific  performance — Semble, 

Had  the  Flaintifis  obtained  from  the  directors  a  conditional  agreement,  stipulating,  that, 
in  the  eyent  of  an  Act  being  obtained  authorising  a  sale  and  purchase  of  the  canal,  they 
would  bind  the  company  to  carry  out  the  imperfect  agreement,  then,  on  the  passing  of 
such  Act»  the  company  might  have  been  completely  and  effectively  bound — Obiter, 

All  that  was  decided  by  the  House  of  Lords  in  the  CaUdonian  and  Dwnbartontkire  Rail- 
way Company  y.  The  Magistrates  of  St.Helenshurgh  (2  Macqueen,  391)  is,  that,  what  directors 
cannot  do  after  the  incorporation  of  a  company,  provisional  directors  cannot  do  before, 
for  the  purpose  of  binding  the  shareholders. 

Observations  on  the  necessity  in  dealing  with  public  companies  of  obt-aining  agreements 
drawn  up  and  executed  in  the  mofit  legal,  solemn,  and  binding  form ;  experience  showing 
that  in  suoh  tnuktactions  good  faith  caimot  be  relied  on. 
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BURT  AND 

Herbvobo 
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SMemcni, 


Company,  and  when  you  have  done  so,  we  shall  be  glad  to 
hear  the  result" 

This  proposal  was  taken  into  consideration  at  a  special 
meeting  of  the  proprietors  of  the  Plaintiffi;'  Company,  held 
in  July,  1846;  when  it  was  resolved  that  the  proposal 
should  be  accepted. 

Upon  the  faith  of  this  transaction,  the  Plaintifi  withdrew 
their  opposition  to  the  Defendants'  Act ;  and  in  the  same 
year  that  Act  was  passed. 

A  correspondence  then  ensued  between  the  solicitors  of 
the  Defendants  and  the  solicitors  of  the  Plaintiflb;  and  ft 
draft  agreement  was  forwarded  on  behalf  of  the  Plainti&to 
the  solicitors  of  the  Defendants,  by  which,  after  recitiDg 
that  during  the  progress  through  Parliamen4i  of  the  De- 
fendants' Act^  an  agreement  or  undertaking  was  made  or 
given  on  behalf  of  the  promoters  of  the  railway  for  the 
purchase  on  the  terms  therein  expressed  of  the  Canal,  and 
that  such  agreement  was  on  behalf  of  the  Canal  Company 
adopted  and  confirmed  at  a  special  general  assemby  of  the 
proprietors,  it  was  witnessed,  that  the  Canal  Company 
agreed  to  sell  to  the  Railway  Company,  and  the  Railway 
Company  agreed  to  purchase,  for  12,0002.  the  fee  ample 
and  inheritance  of  the  Canal ;  and  that  ''  On  the  quiet 
and  undisturbed  possession  for  %  period  of  forty  years  and 
upwards  of  the  Canal  Company  of  and  in  the  canal^and 
property  thereby  agreed  to  be  sold  being  duly  and  satis- 
fiwitorily  shewn  and  proved,  such  title  of  the  Canal  Com- 
pany thereto  by  possession  should  be  accepted  by  the 
Railway  Company  without  any  objection.  That  the  said 
sale  or  purchase  should  be  completed,  and  the  Railway 
Company  should  be  let  into  possession  of  the  canal  and 
property  thereby  agreed  to  be  sold  on  the  1st  day  of  Janu- 
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ary  then  next ;  provided  that  an  Act  or  Acts  of  Parliament,         1867. 
sanctioning  or  authorising  the  sale  and  purchase  thereby         Thb 
agreed  to  be  made,  should  have  been  then  obtained,  or  as  soon    ciiiix^^- 
after  that  day  as  any  such  Act  should  have  been  obtained.''     oatioii  Co. 
And  it  was  further  thereby  agreed,  that  such  Act  or  Acts  Tbi  Shbswb- 
of  Parliament  as  might  be  necessary  for  sanctioning  and     hkruoro 
confirming  the  sale  and  purchase  thereby  agreed  to  be   Eailwat  Ck). 
made,  and  authorising  the  discontinuance  of  the  Canal,  and      suaemeni. 
for  giving  full  effect  to  that  agreement^  should  be  applied 
for  in  the  then  present  session  of  Parliament  by  the  Uanal 
Company,  with  the  consent  and  oo-operation  of  the  Bail- 
way  Company,  who  should  to  the  utmost  of  their  power 
promote  the  success  of  such  application ;  and  all  the  costs 
and  expenses  of  such  application  should  be  borne  and  dis- 
charged by  the  Canal  Company  and  the  Railway  Company 
in  equal  moieties. 

This  draft  was  approved  on  behalf  of  the  Defendants  by 
their  solicitors,  and  was  laid  by  them  before  the  Directors  of 
the  Railway  Company ;  and  at  a  meeting  of  the  proprietors  of 
the  Railway  Company,  held  in  February,  1847,  a  resolution 
was  passed,  which  was  afterwards  communicated  to  the 
Plaintiffi  by  the  Defendants,  "that  the  Directors  be 
authorised  to  carry  out  the  arrangements  made  by  them 
with  the  proprietors  of  the  Leomineter  Canal  Navigation." 

An  Act  of  Parliamentwas  then  applied  for  by  the  Plaintiffs, 
as  provided  for  by  the  draft,  and  was  passed,  the  Defendftnts 
signifying  their  consent  by  their  common  seal. 

This  Act,  which  was  called  "The  Leomineter  Canal  Sale 
Act^  1847,"  contained  the  following  recital: — "Whereas 
the  aforesaid  Canal,  or  such  portion  thereof  as  is  completed, 
ia  of  little  use  for  the  purposes  for  which  the  same  was 
intended,  and  by  the  construction  of  the  said  proposed 
railway  the  utility  thereof  will  be  further  diminished ;  and 
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it  is  probable  that  the  proprietors  thereof  will  be  no  longe^ 

Thb  ^^  ^  maintain  the  same;  and  the  said  Bail  way  Company 

Canal  N™.  are  willing  to  purchase  the  said  Canal  and  works  and  other 

oATioH  Co.  the  property  of  the  said  company  of  proprietors  except 

Tbs  Shrs^-  certain  messuages  and  land  in  the  borough  of  Leominster, 

^^ttroto}  ^^^  ^^^  ^^  company  of  proprietors  are  willing  to  sell  the 

Eailwat  Co.  sama" 


By  the  4th  section  of  the  Act  it  was  provided  as  follows : 
*'  That  it  shall  be  lawful  for  the  said  Canal  Company  to  sell, 
transfer,  and  dispose  of  to  the  said  Shrewsbury  Jk  Hereford 
Bailway  Company  (which  company  is  hereinafter  referred 
to  as  the  said  Bailway  Company)  and  the  same  company 
are  hereby  authorised  cmd  required,  with  the  consent  of  at 
least  three-fifths  of  the  proprietors  in  the  asAd  Bailway 
Company  present  at  a  meeting  specially  held  for  the  pur- 
pose, and  called  by  advertisement  inserted  for  four  con- 
secutive weeks  in  the  newspapers  of  the  several  counties 
within  which  such  railway  is  to  be  made,  and  held  at  a 
period  not  less  than  seven  days  after  the  last  insertion  of 
such  advertisement^  to  purchase  the  said  Canal,  called  '  The 
Leominster  Canal,'  or  such  portions  thereof  as  have  been 
constructed,  and  the  reservoirs,  aqueducts,  towing  paths, 
houses,  and  other  buildings,  wharfs,  works,  lands,  powers, 
authorities,  easements,  and  privileges  belonging  to  or  vested 
in  the  said  Canal  Company,  and  aU  other  property  what- 
soever, whether  real,  personal,  or  mixed,  of  the  same  com- 
pany, save  only  certain  hereditaments  in  the  Act  specified; 
and  such  sale  or  other  disposition  may  be  made  subject  to 
all  or  any  liabilities  and  incumbrances  charged  upon  or 
affecting  the  same  canal  and  premises,  and  which  shall  not 
be  agreed  to  be,  and  shall  accordingly  be  discharged  or  pro- 
vided out  of  the  purchase  money  and  otha:  funds  of  the  said 
Canal  Company,  and  generally  upon  such  other  terms  and 
conditions  in  every  particular,  and  with  and  subject  to  such 
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provisions  and  Btipulations  as  shall  be  or  may  have  been        1867. 
agreed  upon  between  the  said  oompamea.'"  Xhk 

LlOMUmTJCB 

Cahal  Nayi* 
The  expenses  attending  the  obtaining  this  Aot,'(1318{-     nation  Ca 

11&)  were  discharged  by  the  Plaintifb  and  the  Defendants   tbb  Shuwb- 
in  equal  moieties,  as  expressed  in  the  draft  agreement  hbbu^ 

BAn.wAT  Co. 

In  June,  1862,  the  directors  of  the  railway  company  in* 
Berted  advertisements  in  the  newspapers,  conformably  to  the 
provisions  of  the  Act,  calling  a  special  meeting  for  the  pur- 
pose of  authorising  the  purchase  by  the  company  of  the 
Leominster  CanaL  This  meeting  was  held  on  the  7th  of 
July,  1852,  when  the  following  resolution  was  passed: — 
''That  the  directors  of  the  company  be  and  they  are  hereby 
authorised,  by  and  with  the  consent  of  the  proprietx)rs  pre- 
sent at  this  meeting,  to  purchase  the  Leominster  Canal  for 
12,000{.  at  such  time,  and  upon  such  terms  and  conditions, 
and  with  and  subject  to  such  provisions  and  stipulations  as 
to  them  shall  seem  meef 

On  the  8ih  of  July,  1852,  the  secretary  of  the  Eailway 
Company  wrote  to  the  Flaintifis^  solicitors:-—"  I  beg  to  in- 
form you,  that,  at  the  special  meeting  held  yesterday,  a  re- 
solution was  passed  authorising  the  directors  to  complete 
the  purchase  of  the  Leominster  CanaL'' 

A  correspondence  then  took  place  with  respect  to  the 
title  to  the  property,  in  consequence  of  the  FlaintifiGs  not 
having  any  documents  of  title,  but  merely  a  title  by  adverse 
possession  for  upwards  of  forty  years.  The  Defendants  took 
the  opinion  of  counsel  upon  this  question;  and,  in  August, 
1851,  the  Defendants'  solicitor  wrote  to  the  Flaintifis'  soli- 
citor, as  follows: — "I  consulted  the  directors  in  this  case,  as 
I  promised  when  I  had  last  the  pleasure  of  seeing  you,  and 
reported  to  them  the  opinion  of  Mr.  AllnvM,  that  the  Canal 
had  not  made,  and  it  appeared  could  not  make,  a  title  at 
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all  satisfactoiy  to  his  mind.  The  directors,  however,  under 
all  the  circumstances,  are  disposed  to  accept  such  oonyey- 
ance  as  can  be  made,  and  to  pay  the  sum  agreed  upon  as 
soon  as  the  amount  can  be  realised  by  sale  of  shares  on 
hand  without  serious  loss.  The  position  of  the  company  as 
to  its  unappropriated  capital  is  fully  explained  in  the  re- 
port at  the  last  half  yearly  meeting,  and  finom  which  you 
will  see  that  we  shall  not  be  in  funds  until  the  shares  on 
hand  are  taken  up.  The  directors  feel,  that,  to  issue  at  the 
present  market  price,  would  be  an  undue  sacrifice,  which 
they  would  not  be  justified  in  making/' 


The  bill  prayed  specific  performance  of  the  agreement 
for  the  purchase  of  the  Canal,  and  that  it  might  be  declared 
that  the  Defendants  had  accepted  the  Flaintiflb'  title  to  the 
property. 

The  Defendants,  by  their  answer,  insisted,  first,  that  the 
agreement  (if  any)  between  them  and  the  Plaintifls  was 
not  one  of  which  this  Court  could  enforce  specific  perform- 
ance, or  which  the  Defendants  were  bound  to  perform; 
secondly,  that,  under  the  circumstances,  they  had  not  acoeptr 
ed  the  Flaintifib'  title,  but  had  a  rights  should  they  choose  to 
perform  the  agreement,  to  a  good  title,  as  usual  between 
vendor  and  purchaser. 


Argvmeru.         Mr.  Dcmid,  Q.  C,  Mr.  Dickinson,  and  Mr.  StaUard  for 
the  Plaintife : — 

This  contract  is  one  of  which  this  Court  will  enforce 
specific  performance. 

The  object  sought  by  the  Defendants  in  entering  into  the 
contract  in  question  was  a  legitimate  object^  and  it  was  an 
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object  most  material  for  the  purposes  of  their  railway :  they        1867. 
wanted  the  Flaintiffi'  traffic;  they  wanted  still  more  to  ob-         thx 
viate  the  opposition  which,  as  the  evidence  shews,  the  Plain-   cakaSnI??- 
tifi  were  about  to  make  to  the  passing  of  the  Defendants'     o^mo"  Co. 
Bill,  and  which  had  eveiy  prospect  of  proving  effectual  The   Thx  Shbiws- 
terms  on  which  these  advantages  were  to  be  obtained  under     hbuford 
the  contract  were  reasonable  and  moderata  That  contract  is    ^^^^  Co. 
an  executed  contract    It  has  been  part  performed.    It  has     Afgwnmu. 
been  performed  on  the  part  of  the  Flaintiflh  who  were  requir- 
ed in  limine  to  withdraw  their  opposition  to  the  Defendants 
Bill,and  who  immediately  withdrewthat  opposition  upon  the 
faith  of  its  being  performed; — ^who  were  then  required,  by 
the  contract,  to  apply  to  Parliament  for  an  Act  authorising 
the  sale  and  purchase  of  the  Canal,  and  who  accordingly 
obtained  such  Act,  and  discharged  their  moiety  of  the  costs 
which  the  agreement  bound  them  to  discharge    It  has 
been  performed  in  part  by  the  Defendants,  who,  pursuant 
to  the  draft  agreement,  promoted  the  success  of  the  Plain- 
tiffs' application  for  the  Act,  testified  their  consent  to  the 
passing  of  the  Act  under  their  common  seal,  and  like  the 
Plainti£b  discharged  their  moiety  of  the  costs,  as  stipulated 
by  the  draft    The  Act  ''authorises  and  requires"  the  De- 
fendants, with  the  consent  of  three  fifths  of  their  proprietors 
present  at  a  meeting  specially  held  for  the  purpose,  to  pur- 
chase the  CanaL    And  that,  also  is  performed  on  the  part 
of  the  company.    The  meeting  is  held.    All  the  proprietors 
present  pass  a  resolution  authorising  the  directors  to  carry 
out  the  arrangement  they  had  made  with  the  Plaintifib  for 
the  purchase  of  the  Canal,  and  that  resolution  they  commu- 
nicate by  their  secretary  to  the  Plaintifis.     This  is  all  which 
the  terms  of  the  Act  or  the  rules  of  this  Court  require  to 
constitute  a  binding  contract,  and  one  of  which  this  Court 
will  enforce  specific  performance ;  Edwards  v.  The  Grand 
Junction  Railway  Company  (a),    Lord   Petre  v.   Tlie 

(a)  1  My.  &  Cr.  660. 
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1857. 

Thx 
Lbominstbr 
Cahal  Nati- 
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ArffumMt, 


JSoBtem  Cotmtiea  Ranlway  Company  (a),  and  SkmUy  y. 
The  Chester  &  Birkenhead  RaMway  Company(b). 

In  Preston  v.  The  Compa/ny  of  Proprietors  of  the  Liver- 
pod,  Mcmchester,  and  Newcastle-upon-Tyne  JuTidion 
ItaUK}ay(c),  and  the  other  cases  which  will  be  cited  cod- 
tr^  the  object  of  the  contract  was  ultril  vires  and  nnrea- 
sonable,  the  property  to  be  purchased  being  remote  from 
the  intended  line  of  railway, — ^not  required  or  er^i  to  be 
used  for  the  purposes  of  the  intended  railway,  and  the  puiv 
chase  was  merely  a  colourable  pretext  for  giving  a  doa- 
ceur  to  parties  who  might  otherwise  have  offered  vexatiooB 
opposition.  Here  the  Canal  was  in  the  immediate  vidnity 
of  the  Defendants'  line,  and  their  traffic  would  neoessaiily 
be  absorbed  by  the  Act  passing. 

For  these  reasons,  we  submit  that  there  should  be  a  de* 
cree  for  specific  performance.  But  if  the  Court  objects  to 
make  such  a  decree  at  present,  there  will  at  least  be  a  re- 
ference as  to  title,  having  regard  to  the  terms  of  the  draft 
agreement,  by  which  we  submit  the  company  imder  the 
circumstances  is  bound. 


Mr.  Rolt,  Q.  C,  and  Mr.  Oiffard,  for  the  Defendants,  con- 
tended, that  there  being  no  document  under  the  seal  of  the 
Kail  way  Company,  or  signed  by  two  of  their  directors  as  re- 
quired by  the  97th  section  of  "The  Companies  Clauses  Con- 
solidation Act,  18i5"(d),  there  was,  in  effect,  no  contract 
either  before  or  after  the  passing  of  the  Act  enabling  a  sale 
and  purchase  of  the  Canal;  nor  was  there  anything  in  that 
Act  to  render  valid  any  parol  contract,  if  indeed  there  were 
any  parol  contract  in  existence  before  the  Act  was  passed 

Then,  as  to  part  performance  of  any  such  parol  contract, 


(a)  1  Railw.  Cas.  462.  (o)  6  H.  L.  Q  605. 

(6)  Id.  68.  (ci)  8  &  9  Vict  c.  16. 
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the  circumstance  of   the  FlaiDti£&'    having  withdrawn        i857. 
their  opposition  to  the  Defendants'  Act  did  not  amount  to         ^^ 

part  performance,  as  was  clear  from  the  late  decisions  of  the  Lbomiiibteb 

House  of  Lwrds  in  Preston  v.  The  Compcmy  of  Propridora  oatioh  Oo. 

of  the  Liverpool,  Mcmchester,  and  NewcasUe^povrTyne  ij^^  8hr«w*. 

Junction  Railway  (a) ;  and  in  The  Caledonian  and  Dumr-  g^^^^^ 

bartonahire  Mail/way  Company  v.  The  Magistraiea  of  8t  Raili^atCo. 

HeUaafywrghQ)) ;  which  it  was  impossible  to  read  without  Argument. 
coming  to  the  conclusion  that  Lord  Cottenham'a  decisions  in 
Edwards  v.  The  Grand  Junction  Railway  Companyy  and 
the  other  cases  cited  contra^  can  no  longer  be  treated  as  law. 

The  ViCE-CHANCELLOB.-^It  would  occasion  great  re- 
joicmg  to  many  railway  companies,  to  find  they  could  be 
dishonest  with  impunity. 

Mr.  Qiffard. — But  no  less  dishonesty  may  result  from  a 
contrary  doctrine.  And  so  the  Lord  Chancellor  puts  it 
He  says,  ''  It  is  manifest  that  the  doctrine  "  (the  doctrine 
that  parol  contracts  entered  into  by  agents  before  the 
passing  of  the  Act  can  bind  the  company  incorporated  by 
the  Act,)  "  is  open  to  great  objections ;  for,  when  a  company 
is  incorporated  by  Act  of  Parliament,  hundreds,  I  may  say 
thousands,  of  persons  from  all  parts  of  the  kingdom  come 
and  purchase  shares  upon  the  fiedth  that  the  Act  of  Parlia- 
ment tells  them  what  their  liabilities  are/' 

For  these  reasons,  we  submit  that  the  Court  can  neither 
decree  specific  performance,  nor  make  any  reference  as  to 
title.  At  all  events,  the  reference  sought  by  the  Plaintiffs, 
limiting  it  to  a  possessory  title  as  stipulated  by  the  draft, 
cannot  be  granted,  there  being  nothing  to  bind  the  De- 
fendants to  that  drafts  or  to  anything  else  restricting  their 
right  to  a  good  title.  That  the  mere  circumstance  of  the 
solicitor's  having  approved  the  draft  does  not  bind  the 
directors,  is  too  clear  for  argument 

(a)  6  H.  L.  C.  605.  {h)  2  Macq.  391. 
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1857.  They  cited,  also,  The  Queen  v.  The  Mayor  Ac  of  Staffs 

'""tST'      ford(a). 

LaOMUISTSB 

Cahal  Nayi- 

oATioH  Co.         Mr.  Dcmid,  Q.  C,  in  reply,  contended,  ihat^  after  the 

Ths  Sbbiwb-  passing  of  the  resolution  of  the  Railway  Company  in  July, 
gJJ]^^     1862,  the  contract  was,  in  fact,  an  executed  contract    The 

Railway  Ca  subject  matter  of  the  contract  was  determined.  The  pur- 
Argtmeiu.  chase  money  was  determined.  What  more  remained  to  be 
adjusted? 

The  Vick-Chancellor — ^A  question  of  title  would  still 
remain.  According  to  the  original  contract^  the  Plaintiffs 
were  bound  to  make  out  a  good  tiUa  After  that^  a  draft 
passes  between  the  solicitora  But  how  do  you  bind  the 
directors  to  that  draft? 

Mr.  Daniel,  Q.  C. — Their  own  solicitor  shewed  it  to  the 
directors  as  approved  by  him  on  their  behal£  They  must 
be  presumed  to  have  laid  it  before  the  special  meeting 
whidi  authorised  them  ''to  carry  out  the  arrangement 
made  by  them  with  the  Plaintiflk^* 

Then  the  Act  imposes  a  parliamentary  obligation  on  the 
Defendants  to  complete  the  purchase.  They  are  thereby 
''  authorised  a/nd  required  "  to  purchase. 

The  VICE-CHANCELLOR — But  "upon  such  terms  as  shall 
be  agreed  upon  between  the  companiea''  Tou  must  shew 
an  agreemeot  between  the  companies.  A  resolution  of 
shareholders  would  not,  I  apprehend,  be  an  agreement 
within  the  97th  section  of  the  Companies  Clauses  Consoli- 
dation Act 

Mr.  Daniel,  Q.  C. — The  words  are,  "  Upon  such  terms  as 
shall  be,  or  may  have  been,  agreed  upon  between  the  com- 

(a)  e  Q.  R  433. 
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panied."    ^o  meet  that^  the  Plaintiffis  are  not  bound  to  shew        1867. 
a  contract  actually  under  the  corporate  seal  of  the  company,         ip^^ 

nor  a  contract  signed  by  two  directors.     It  is  sufficient  to  c^^^^™ 

shew  a  transaction  so  far  executed  as  to  prevent  the  company  oation  Co. 

from  saying  that  there  is  no  agreement    To  such  a  con-  thi  Shbews- 

tract^  the  doubts  which  were  thrown  by  the  House  of  Lords  hSbibtoS 

upon  the  dedsions  of  Lord  Cottenham  do  not  apply.    This  Hailwat  Co. 

is  a  bon&  fide  contract  on  both  sides,  entered  into  for  the  Argwrnem. 
mutual  benefit  of  both  partiea 

The  Vice-Chancsllor. — ^But  so,  also,  was  Edwards  ▼. 
The  Orcmd  Junction  Railway  Compa/ny  (a).  I  certainly 
had  always  thought,  until  those  decisions  of  the  House  of 
Lords,  that  there  was  a  broad  distinction  between  cases  of 
that  description  and  a  case  like  Lord  Petre's  case  (b),  for 
instance.  Where  persons  who  have  been  appointed  agents 
to  carry  out  certain  negotiations  for  the  benefit  of  a 
future  company,  carry  out  such  negotiations  bon&  fide,  it 
does  not  seem  very  equitable  to  treat  all  they  have  done  as 
a  mere  nullity  and  not  binding  on  the  company.  However, 
doubts  are  dearly  thrown  by  those  decisions  upon  such 
cases  as  well  as  upon  Lord  Petre's  case.  Of  course,  it  will 
now  be  impossible  for  any  landowner  to  take  any  but  one 
of  these  two  courses — either  to  oppose  a  bill  i  Vovirance,  or 
to  get  a  clause  confirming  his  agreement  inserted  in  it^ 
whidi  I  believe  Parliament  has  never  allowed  Wheth^ 
that  result  is  beneficial  to  companies  may  be  doubtfiiL 

Mr.  Daniel,  Q.  C. — ^Nothing  could  be  more  injurious  to 
companies  than  to  have  it  supposed  that  the  doctrine  of 
part  performance  is  less  applicable  to  contmcts  entered  into 
by  them  than  to  those  between  private  persons.  Here, 
there  has  been  part  performance,  and  the  parties  having 
now  a  parliamentaiy  capacity  to  contract^  the  Court,  seeing 
in  this  a  bona  fide  agreement,  one  proper  to  be  entered 

(a)  1  My.  ft  Or.  660.  (&)  1  Eailw.  Cases,  462. 
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into,  and  in  part  executed,  will  not  allow  the  Defendants, 
after  they  have  derived  the  full  benefit  of  it,  to  abandon  it^ 
on  the  ground  that  it  is  not  under  seal,  or  signed  by  two  of 
the  directors. 

The  Vice-Chakcellor. — ^This  case  will  require  acme 
consideration.  I  need  hardly  say,  that  I  am  most  anxioos 
to  afford  relief,  if  possible,  in  such  a  case,  where  any  two  of 
the  directors,  if  honestly  disposed,  might,  at  this  momeDt, 
make  a  complete  contract  If  the  Defendants  succeed  in 
escaping,  there  never  was  a  more  shocking  case  of  dis- 
honesty.    However,  it  may  be  sa 

Judgment  reserved. 


Aug.Zrd. 
Judgment 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

Two  questions  arise  in  this  case — ^the  first  with  reference 
to  the  contract  itself,  the  Defendants  contending  that  it  is 
not  a  contract  which  they  are  bound,  under  the  dream- 
stances,  to  perform;  the  second  with  reference  to  title— 
what  title  ought  to  be  shewn  to  the  property. 

As  regards  the  first  question — ^whether  there  be  any  con- 
tract or  agreement  which  the  defendants  are  bound  to  per- 
form, it  stands  thus :  in  February,  1846,  there  was  a  dear 
agreement  entered  into  by  the  solidtors  of  the  projectors  of 
the  then  intended  Bailway  Company  with  the  solidtors  of 
the  Canal  Company,  by  which  the  former,  had  they  been 
acting  on  behalf  of  private  persons  and  not  on  behalf  of 
a  company,  would,  a  sagents,  have  bound  their  principals 
to  purchase  the  property  of  the  Canal  Company  for  12,0001, 
part  of  the  agreement  being,  that  the  Canal  Company  was 
to  "  obtain  the  sanction  of  Parliament  to  the  transfer  of  the 
canal  to  the  Railway  Company,  and  to  its  being  disoon- 
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tinned  as  a  navigation  if  the  Bailway  Company  should        1857. 

desire  to  stop  it  up/'  Thb 

Lbominstsb 

This  agreement  was  entered  into  with  a  view  of  obviating    qation  Co. 

the  opposition  whioh  the  Plaintiffs  were  about  to  make  to  ^^,  shbxws- 

tbe  Defendants'  bill,  and  which  promised  to  be,  to  a  great     ^^  ^^ 

HXBBVOBO 

extent,  efifectuaL    And  there  is  no  question  that  this  oppo*    Bailwat  Co. 
sition  was  withdrawn  by  the  PlaintiflEs  on  the  £Guth  of  the     j^OffmenL 
agreement  so  entered  into,  and  that  it  was  upon  the  taiih 
of  the  agreement  that  they  allowed  the  Act  to  pasa 

After  the  Bailway  Company  had  been  so  formed,  several 
communications  passed  between  the  solicitors  of  the  De- 
fendants and  the  solicitors  of  the  Plainti£b.  And  a  draft 
was  forwarded  on  behalf  of  the  Plaintiffi  to  the  solicitors  of 
the  Defendants,  in  which,  amongst  other  things,  was  a  ques- 
tion— then  for  the  first  time  suggested, — ^with  reference  to 
the  title  to  the  property.  The  draft  contained  a  provision 
"  that  on  the  quiet  and  undisturbed  possession  for  a  period 
of  forty  years  and  upwards  of  the  Canal  Company  being 
duly  and  satisfactorily  shown  and  proved,  such  title  thereto 
by  possesion  should  be  accepted  by  the  Bailway  Company 
without  any  objection.''  It  appears  from  the  correspondence 
that  this  draft  was  laid  before  the  directors  of  the  Bailway 
Company.  But  it  does  not  appear  that  it  was  laid  by  them 
before  the  Bailway  Company.  It  only  appears,  that^  in 
February,  1847,  a  resolution  was  passed  at  a  meeting  of 
the  proprietors  of  the  Bailway  Company,  authorising  the 
directors  of  the  Bailway  Company  to  complete  the  purchase 
for  12,0001.  All  this  took  place  before  the  passing  of  the 
Act  called  "  Tlie  Leominster  Canal  Act,  1847,"  which 
authorised  a  sale  and  purchase  of  the  canaL 

Then  the  question  is,  what  was  the  state  of  the  contract 
between  the  two  parties,  previously  to  the  passing  of  the 
Leomvnster  Canal  Act,  1847,  which  was  obviously  intended 
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ad  mn  Act  far  giving  effect  to  all  the  arrangements  which 
had  previously  taken  place. 

A«  far  as  r^;ards  the  provisional  agreemoit  enteied  into 
before  the  passing  of  the  Defendants'  Act  for  the  purchase 
of  the  canal  for  12,0002.,  and  the  question  whether  that 
agreement  can  be  held  to  have  be«i  binding  on  the  com* 
pany  when  formed,  it  appears  to  me  that  the  case  Ms 
directly  within  the  decision  of  the  House  of  Lords  in  the 
case  of  The  Calsdonicm  cmd  Du'inbairtonshvre  Railway 
Company  v.  Ths  Magistrates  of  St,  Hdeneburgh  (a).  That 
deciaon^--as  to  the  authority  of  which  no  one  ought  to 
entertain  any  doubts  proceeding,  as  it  did,  from  the  highest 
branch  of  judicature— went  to  this  extent^  and  to  this  only, 
that,  what  directors  cannot  do  after  the  incorporation  of  a 
company,  provisional  directors  certainly  cannot  do  before^ 
for  the  purpose  of  binding  the  shareholders  of  the  company: 
they  cannot  spend  the  money  of  thdr  shareholders  before 
their  Act  is  passed,  for  purposes  for  which  they  would  not 
be  allowed  to  spend  it  after  the  passing  of  the  Act  That 
decision  applies  directly  to  the  case  before  me.  Here  there 
were  no  powers  in  the  Defendants'  Act  enaUing  them  to 
buy  the  Plaintiffii'  canaL  Therefore,  it  would  have  been 
ultra  vires  in  the  dirBdxnrs^  after  that  Act  was  passed,  to 
attempt  to  expend  the  nnmey  of  their  shareholden  in  pur^ 
chasing  the  canal;  and  that  being  so,  no  agreemoit  pre- 
viously formed  coidd  have  been  binding  upon  the  share- 
holders. It  was  not  merely  that  the  company  was  not  in- 
corporated, but  there  was  a  more  serious  impediment :  sudi 
an  expenditure  would  have  been  a  misappropriation  of  the 
money  of  the  shareholdora  Even  if  the  agre^aient  had 
been  signed  by  the  directors  of  the  Railway  Company  after 
the  passing  of  their  Act,  it  would  not  have  been  binding 
upon  that  company  without  the  assistance  of  the  succeeding 
Act  of  Parliament  authorising  the  sale  and  purchase  of  the 
canal.    And  as  regards  the  resolution  of  Februaiy,  1847i 


(a)  2  Macqueen,  391. 
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that  resolation  could  amotmt  to  no  more  than  an  ezpre88io&        1B67. 
of  the  consent  of  the  individual  proprietors  who  passed  it         xhx 
to  the  purchase  of  the  canal  by  the  directors.     It  could  not  ^^^^^i, 
put  the  directors  in  a  poatioa  to  bind  the  company.  qahoh  Go. 

ThsSbbxws* 
li  indeed,  the  Plaintiffi  had  obtained  from  the  directors     g^i^^^ 
a  conditional  agreement,  stipulating,  thati  in  the  event  of  Railway  Ca 
an  Act  being  obtained  authorising  a  sale  and  purchase  of  the     Judgwmi> 
canal,  they  would  bind  the  ocH&pany  to  carry  out  ibe  agree- 
m»Lt  in  question,  then  there  can  be  no  doubts  that>  on  the 
passing  of  the  subsequent  Act,  the  ctxnpany  might  have 
been  completely  and  effectually  bound.  But  that  ceremony, 
unfortunately,  was  not  g<me  through.    Reliance  was  placed 
on  the  good  Mih  of  the  parties,  and*  as  has  so  often  occur- 
red in  similar  cases,  good  faith  has  been  found  wanting.   It 
will  come  to  thi%  in  the  end,  that  no  one  will  trust  to  any- 
thing but  the  ognature  of  directors  in  dealing  with  public 
bodies.    Experience  jMroves  that  in  such  cases  nothing  short 
of  an  agreement  drawn  up  and  executed  in  the  nokost  legaL 
solemn*  and  binding  form  is  worthy  of  reliance. 

The  Act^  however,  was  passed,  enabling  the  Plaintiffs  to 
sell  and  the  Defendants  to  purchase  the  canal ;  and  up  to  this 
time  perfect  good  £uth  was  observed  by  both  parties^  nei* 
ther  party  imagining  for  a  mom^it  that  the  other  would 
resile  from  the  agreement  The  transaction  was  carried 
80  Ieut,  that  the  stipulation  in  the  draft,  that  the  expenses 
attending  the  obtaining  of  the  Act  should  be  borne  by  both 
parties  in  equal  moieties,  was  performed  on  the  part  of  the 
Def(^dants;  and  the  Act  recites,  that,  so  far  as  the  Defen- 
dants were  concerned,  they  gave  ihm  consent  to  the  pass*- 
ing  of  the  Act  in  the  most  formal  manner  under  their  seal 

I  will  now  consider  what  w^s  the  effect  o£  this  Act  im 
giving  validity  to  any  agreement  that  may  be  supposed  to 
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1867.        have  then  existed.    The  Act,  amongst  other  recitals,  con- 

^Phb         ^uis  the  following: — 
lsomuibteb 
Cahal  Navi- 
oATioH  Co.        [The  Vice-Chancellor  read  the  recital  printed  aboye(a)]. 

S^IL^^         ^^^  ^^  ^  enacted  by  the  4th  secticm.— [His  Honour 
BailwatCo.    read  the  4th  section  of  the  Act  (6)], 

This  section,  certainly,  is  remarkably  worded.  The  Aci 
does  not  recite  any  previous  agreement  as  having  beeo 
come  to  between  the  companies,  or  as  being  binding  upon 
them ;  and  for  the  reasons  I  have  already  given,  it  does  not 
appear  that  there  was,  at  this  time,  any  binding  agreement 
The  Act  does  not  even  refer  to  the  agreement  in  its  im- 
perfect and  inchoate  form.  It  binds  the  Railway  Company 
to  purchase  if  the  Plaintifi  are  willing  to  sell,  but  then  the 
sale  is  to  be  subject  to  certain  liabilities  and  incumbianoefl^ 
"  and  generally  upon  such  other  terms  and  condition8  in 
every  particular,  and  with  and  subject  to  such  provisions 
and  stipulations  as  shall  be,  or  may  have  been,  agreed  upon 
between  the  said  companies.'' 

Upon  the  &ce  of  the  Act^  therefore,  I  cannot  see  any- 
thing recognising  what  had  been  done  as  a  valid  agreement 
And  as  there  was  no  agreement  signed  by  the  directors  in  the 
manner  I  have  described,  and  stipulating  that  in  the  event 
of  the  Act  being  obtained  they  would  bind  the  company,  it 
does  not  appear  to  me  that  what  had  then  been  done 
amounted  to  a  complete  and  binding  agreement  on  the  Bail- 
way  Company.  It  was  left  to  the  parties  after  the  Act 
passed  to  enter  into  such  an  agreement  as  they  might  be 
advised ;  and  whatever  should  be  finally  concluded  between 
the  parties  would,  of  course,  be  an  agreement  capaUe  of 
being  enforced. 

(a)  Supra,  p.  657.  (6)  Vide  supra,  p.  65a 
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The  section  then  goes  on  to  provide,  ihAt,  whatever  is        1857. 
to  be  done  shall  be  done  with  the  consent  of  three-         tbe 
fifths  of  the  proprietors  present  at  a  special   meeting.    canI?  nIvi- 
Certainly,  this  case  is  the  strongest  I  ever  met  with  of  a    oation  Co, 
company  declining  to  perform  honestly  that  which  has  been   The  Shrkwb- 
80  strictly  and  honestly  fulfilled  up  to  a  certain  time  in     £rI^^ 
pursuance  of  one  of  those  arrangements  which  are  generally   ^^^^^^  ^o. 
supposed  to  be  binding  on  mankind.     Here,  every  thing      Judgment. 
that  has  been  done  has  been  done  in  pursuance  of  the 
arrangement  which  is  now  repudiated.   The  directors  of  the 
Railway  Company  pay  half  the  expense,  as  they  had  agreed 
to  do  by  the  imperfect  agreement  I  have  described    No 
one  of  their  shareholders  objects  to  that  payment  on  the 
part  of  the  directors.     Further  than  that^  the  directors 
proceed  to  call  a  meeting  for  the  purpose,  as  they  express 
it  in  their  advertisement^ — ^following  in  the  most  literal 
manner  the  provisions  of  the  Act, — of  authorising  the  pur- 
chase by  the  company  of  the  Leominster  CanaL    That 
meeting  is  held ;  a  report  of  the  directors  as  to  what  they 
had  then  done  is  read  at  the  meeting ;  and  a  resolution  is 
then  passed,  ''  That  the  directors  of  the  company  be,  and 
they  are  hereby  authorised  by  and  with  the  consent  of  the 
proprietors  present  at  this    meeting,"    (three-fifbhs  were 
required,  but  it  seems  to  have  been  unanimous,)  "  to  pur- 
chase the  Leominster  Canal  for  12,0002.  at  such  time  and 
upon  such  terms  and  conditions,  and  with  and  subject 
to  such  provisions   and    stipulations,  as   to  them  shall 
seem  meet*' 

A  question  pressed  upon  my  mind  during  the  argument, 
whether,  all  this  having  been  done,  the  meeting  having  been 
properly  held,  and  the  assent  of  the  proprietors  having  been 
obtained,  the  company  are  not  bound  by  these  words  in  the 
Act:  "the  same  company  are  hereby  authorised  and 
required" — ^whether  the  directors  of  the  railway  are  not 
bound  to  carry  out  the  powers  vested  in  them  by  their  own 
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^2^^L^      company,  of  making  a  purduise  for  tke  19t»000L    But  there 
are  two  objections,  either  of  which  would  preYent  my 
Canal  Nati-  adopting  this  View. 

OATION  Co. 

The  Sh'bxws.  One  objection  i9^  that  even  if  this  Court  were  the  proper 
HmF^D     tribunal  to  enforce  a  direction  in  an  Act  of  Pailiameut^ 

Bailwat  Co.  that  a  company  shall  make  a  purchase  iq)on  terrais  to  he 
JudffmenL  agreed  upon,  in  the  absence  of  an  actual  agreement,  still, 
the  Act  providing  that  the  purchase  is  to  be  made  "  upon 
such  terms  and  conditions  in  every  particular,  and  with  and 
subject  to  such  provisions  and  stipulations,  as  shall  be  agreed 
upon  between  the  said  companiea,"  and  the  proprieton 
handing  that  over  to  the  directonf,  and  saying;  ''Westipukte 
as  to  the  price,^but  as  to  the  other  terma  and  conditioDi^ 
provisions  and  stipulations  (the  title  would  be  one  of  them) 
we  leave  those  to  you  to  settle/' — ^the  result,after  all^amountB 
but  to  this,  that  the  matter  is  left  to  the  directors  to  settle; 
and  if  80^  I  must  take  it  to  be  that  the  directors  are  to  setUe 
it  in  the  manner  provided  by  the  Companies  Qaosee  Con- 
solidation Act^  namely,  by  an  agreement  signed  by  at  least 
two  of  the  directors. 

But,  independently  of  that,  there  is  this  further  objectioxi» 
that  it  is  extremely  questionable,  to  say  the  least,  whether 
this  Court  be  the  proper  tribunal  to  apply  to  under  circom- 
stances  like  the  present  There  were  observations  made  by 
Lord  CotteTthami,  in  Adama  v.  Tfie  London  d:  Blackwall 
Railway  Company  (a),  which  lean  very  much  to  the  con- 
clusion, that,  although  we  have  long  been  in  the  habit  of 
saying,  when  a  notice  is  served  by  a  company  of  their  in- 
tention to  take  land,  an  agreement  is  thereby  constituted^ 
it  is  a  matter  of  extreme  doubt,  to  say  the  leasts  whether 
that  is  an  agreement  of  which  this  Court  will  enforce 
specific  performance.  The  bill  in  Adams  v.  Tht  London 
<b  BlachwaU  Railway  Company  prayed  specific  perform- 

(a)  6  Railw.  CaMs,  271. 
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ance  of  an  agreement  oonititated  by  such  a  notice ;  and        ^^^7. 
Lord  Cottenham  considered,  that  there  was  some  weight  in         thx 
the  argument  of  eoiueisel,  that  in  such  a  caae  it  is  the  more   (xi^JI^^™ 
proper  proYtnoe  of  a  mandamus  to  oompel  the  oompany  to    oa«oh  Co. 
proceed  with  the  other  slepa  whi<^  the  Act  directs,  in  the  TmSHBrnro* 
erentof  such anotioQ  having  been  served;  and soher^ if    hjusfokd 
this  can  be  taken  to  be  an  agreem^it  by  the  company,-^  Rauatat  Ca 
ihreenfifths  of  the  proprietors  present  at  a  meeting  having     Jitdgment. 
said  that  12>0002.  shall  be  the  price,  the  question  would 
arisen  whether  the  prop&f  mode  of  enforcing  it  would  not  be 
by  mandamus^  call  ing  upon  the  company  to  purchase  at  that 
pica     I  appiehend^  that;  where  there  is  not  already  an 
agreement  under  thiB  compan/s  seal»  or  signed  by  two  of 
the  directors  in  the  form  provided  by  the  Companies 
Clauses  Consolidation  Aot^  or  where  there  is  any  question 
left  open  as  to  the  terms  or  conditions  of  the  agreement^  the 
proper  mode  of  enforcing  such  a  direction  as  is  contained 
in  this  Act  of  Parliament  is  by  mandamuSi  and  not  by  a 
IhU  for  specific  performance. 

After  thiQ»  unhappily  nothing  more  ia  done.  Again  good 
futh  is  relied  upon,  and  the  8<^oitors  trust  to  each  other. 
Solidtora  who  act  for  railway  companies  must  foel  them- 
selves in  a  painful  position  when  their  dients  are  dis- 
posed to  depart  from  their  agreementi  although  the 
sdicitors  on  the  other  side  may  be  in  some  degree  to 
blame  in  not  having  taken  the  precaution,  which  ezpexience 
has  proved  to  be  indispensable,  of  placing  no  reliance  upon 
good  fiuth  and  common  honesty,  but  insisting  in  every  case 
upon  an  agreement  in  strict  form  of  law.  That^  however,  is 
not  done  here.  The  solicitors  carry  on  a  correspondence 
as  to  the  question  of  titie  and  other  matters,  ending,  at 
length,  in  the  letter  of  1854,  in  which  the  solicitors  of  the 
Bailway  Company  say  this : — 
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[His  Honour  read  the  letter.] 

Therefore,  although  everything  seemed  to  be  arranged 
and  completed,  the  result  is^  that  the  directors  decline  to 
complete  the  purchase  immediately,  and  wish  to  have  time 
allowed  them.  Time  is  allowed,  and  it  runs  on  till  the  filing 
of  the  bill,  nothing  more  being  done  to  bind  the  diiectois 
than  what  I  have  described.  The  resolution  of  the  pro- 
prietors comes  only  to  this,  that  they  put  it  in  the  hands  of 
the  directors  to  complete  the  purchase;  of  course,  they  have 
a  right  to  say  it  is  to  be  completed  in  mode  et  forma,  as 
the  Act  directs,  by  two  of  the  directors  signing  the  agree- 
ment. The  directors  have  the  power,  if  they  choose  to  ex- 
ercise it;  but  if  they  do  not  choose  to  exercise  it^  I  have  no 
means  of  compelling  them  to  do  so,  or  of  making  the  agree- 
ment binding  on  the  company. 


With  regard  to  the  question  of  title,  I  ought  in  justioe 
to  the  directors  of  the  Railway  Company  to  say,  that>  look- 
ing at  what  has  occurred  as  if  it  had  been  a  question  be- 
tween private  individuals,  and  not  between  public  compa- 
nies, I  do  not  think  that  the  directors  have  bound  them- 
selves to  accept  anything  short  of  a  good  title.  Nevertheless; 
the  inability  of  the  Canal  Company  to  shew  more  than  a 
possessory  title  is  not  the  real  cause  of  the  directors  object- 
ing to  complete  the  purchase,  that  cause  being  simply,  as 
stated  in  the  letter  of  1854,  that  they  have  not  the  funda 

On  the  whole,  therefore,  I  am  obliged  to  dismiss  the  biU» 
although,  of  course,  without  costs. 
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jjY  an  indenture,  dated  the  1st  of  February,  1866,  under  Contraeu-- 
\he  seal  of  the  Defendants,  the  company,  and  made  between  formtmee— 
the  company  of  the  one  part^  andthePlaintiffi  (theremafter  ^J^JJJ^rfl. 
referred  to  as  "  the  lessees '0  of  the  other  part;  the  Defen-  i>fcjara<f(m 

,  of  Bight, 

dants,  the  company,  granted  to  the  lessees  and  the  survivor,        - — 
&a,  first,  a  certain  license  for  publishing  advertisements  in  oompJ^^ 
the  company's  carriages;  secondly,  a  license  for  publishing  ^^^ 
advertisements  in  frames  upon  the  platform  walls  of  the  com-  the  sole  and 
pany's  stations;  and,  thirdly,  the  sole  and  exclusive  license  lioenaeuid 
and  privilege  during  the  term  of  ten  years,  from  the  1st  of  SJJ|^J£i^^'S 
January,  1856,  of  selling  books,  pamphlets,  newspapers,  and  "^^^^^H 
other  publications  at  such  of  the  several  stations  of  the  Uoations  at 
company  as  such  lessees,  or  the  survivor  of  them,  his  exe-  ^mpany'a 

■tationa  aa 
the  leasees  should  think  fit,  and  of  naing  the  book-stalla  thereat  respectiTsly ;  ooyenanted 
that  aU  booka,  Ac.,  aent  by  the  leeaeea  to  be  sold  punoaat  to  such  license,  should  be 
cooTeyed  by  the  company's  trains  to  any  such  station  without  any  chai^ge;  and  warranted 
quiet  and  peaceable  enjoyment. 

Held — lit,  aa  to  stations  where  book-stalls  were  in  existence  at  the  date  of  the  grant, 
that  the  company  muat  be  taken  to  have  granted  the  uaer  of  thoae  specific  stalls ;  and 
if  not,  atiU  it  waa  incumbent  on  the  company  to  shew  that  staUs  to  which  they  attempted 
to  remoye  the  leasees  would  be  equaUy  oonTenient.  2n(i,  as  to  other  stations,  that  if  the 
leasees  could  be  entitled  in  any  case  to  erect  stalls  thereat,  this  Court  would  not  make  a 
decUration  to  that  effect,  becauae  this  Court  could  not  judge  whether  sales  firom  stalls  or 
by  oolportage  should  be  adopted ;  and  also  because  such  a  declaration  would  lead  to 
continual  applications  with  reference  to  the  gradual  increase  in  size  of  the  stalls.  Zrd, 
that  the  privOege  of  seUing  books,  ftc.,  authorised  a  bon&  fide  sale  to  passengers,  and  auch 
other  persons  aa  ordinarily  attended  at  the  company's  stations  on  business  connected  with 
the  railway,  and  not  a  general  agency:  consequently,  that  the  lessees  were  not  entitled  to 
free  carnage  except  in  respect  of  books  to  be  so  sold. 

And  on  bill  filed  hj  the  lessees,  an  injunction  was  granted,  reatraining  the  company 
from  evicting  PlaintiflB  from  book-staUs  exiating  at  the  date  of  the  agreement,  notwith- 
standing Plsintitb  ikiled  in  their  contention  aa  to  the  second  and  third  pointa,  and  notwith- 
standing miaconduct  on  the  Plain tifiTs'  part  in  not  strictly  and  honourably  performing  their 
part  of  the  agreement,  the  Court  being  of  opinion  that  it  would  be  impossible,  under  the 
circumstances,  to  estimate  tiie  damages  to  which  Plaintifb  would  be  exposed  if  an  injunc- 
tion were  not  granted. 

This  Court  will  not  direct  an  account  as  to  a  part  of  an  agreement  where  it  cannot 
decree  specific  performance  of  the  whole  :  nor  wiU  this  Coort  make  any  declaration  of  right 
upon  a  contract  except  as  to  so  much  of  it  as  has  been,  or  is  about  to  oe,  brokeo* 
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cutors  or  administratorsy  or  their  or  his  aasigofl,  should 
think  fit  for  that  purpose,  and  of  using  the  book-stalls  there- 
at respectively;  the  lessees,  their  executors,  administraton^ 
or  assigns,  yielding  and  paying  to  the  company,  their  sucoes- 
sors  or  assigns,  every  year  during  the  firat  five  years,  the  rent 
of  1 5002.,  and  during  the  remainder  of  the  said  term  the  rent 
of  20002w,  by  equal  quarterly  payments  in  advanca  And 
the  company  covenanted  with  the  lessees  that  all  booka; 
pamphlets,  newspapers,  publications,  advertisements,  an- 
nouncements, handbills,  and  placards  sent  by  the  lessees  to 
be  sold,  posted,  affixed,  or  exhibited,  or  pubUshed  pursuant 
to  the  licenses  or  privileges  thereby  granted,  should  be  con- 
veyed over  all  or  any  portions  of  the  lines  of  railway  and 
branches  specified  in  the  schedule  thereunder  written,  by 
any  of  the  public  trains  of  the  company  for  the  time  being, 
to  any  such  station  of  the  company  without  any  diaige 
whatsoever ;  the  company  not  being  in  any  way  responsible 
for  damage  to,  or  accidental  delay  in  the  deliveiy  o^  the 
same;  and  the  company  did  thereby,  (subject  to  the  pay- 
ment in  advance  of  the  said  annual  rents  thereby  reserved, 
and  the  performance  of  the  covenants  and  agreements 
therein  contained),  warrant  unto  the  lessees  the  quiet  and 
peaceable  enjoyment  and  benefit^  for  the  period,  upon  the 
terms  and  stipulations,  and  in  manner  aforesaid,  according 
to  the  true  intent  and  meaning  of  the  now  stating  inden- 
tura 


It  appeared,  that,  at  and  for  some  time  previous  to  the 
date  of  the  indenture,  there  was  at  the  BiskapagaU  Street 
station  of  the  company's  railway,  and  at  a  part  of  the  de* 
parture  platform,  where  the  greater  number  of  the  down 
passengers  were  usually  assembled,  a  room  fitted  up  with 
book-shelves,  and  which  was  then  already  appropriated  for 
the  vending  of  books. 


The  Flaintifis  took  possession  of  this  room,  and  continued 
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to  use  it  as  a  bookstall  onlil  shortly  before  the  bill  was        i857. 
filed,  when  the  company  insisted  on  removing  them  to  an-      ^H^i[^ 

other  room  situate  at  a  less  eligible  part  of  the  platform,  ^     ^ 


The  evidence  shewed  that  there  was  great  probability  of 
veiy  considerable  depreciation  in  the  Plaintiffs'  business, 
in  the  event  of  their  being  removed  as  proposed  by  the 
Defendants. 

It  further  appeared,  that,  under  the  license  granted  by 
the  company  to  the  Plaintiffs,  of  selling  books  at  the  stations, 
the  Plaintiffs,  for  some  time  previously  to  the  filing  of  the 
bill,  had  been  in  the  habit  of  selling  books,  not  merely  to 
passengers  and  persons  ordinarily  attending  at  the  stations 
on  business,  but  to  other  persons,  and  had  availed  themselves 
of  their  privilege  of  having  books  conveyed  by  the  company 
free  of  charge,  for  the  purpose  of  supplying  such  other  per- 
sons with  parcels  of  books,  inclosed  in  covers  addressed  to 
their  agents  at  the  country  book-stalls. 

This  conduct  on  the  part  of  the  Plaintifib  was  resisted  by 
the  Defendants,  who  caused  the  packages  addressed  to  the 
Plainti£b  to  be  opened,  and  made  certain  charges  for  such 
parcels  as  they  found  inclosed,  and  addressed  to  other  per- 
sons. 

It  also  i^peared,  that  the  Defendants  had  prevented  the 
Plaintiffe  £rom  erectmg  any  book-stalls  at  stations  where  no 
book-«talls  existed  at  the  date  of  the  agreement 

The  Bill  prayed  that  the  Defendants  might  be  decreed 
spedficaUy  to  perform  their  agreement^  and  to  aUow  the 
PhuntifiEB  to  occupy  as  before  the  book-stall  at  the  Biehopa- 
gate  Street  station,  and  the  other  book-stalls  at  the  other 
stations  on  the  railway ;  that  it  might  be  declared,  that^  ac- 
cording to  the  true  intent  and  meaning  of  the  agreement, 
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the  Plainti£b  were  at  liberty  to  sell  books,  pamphlets,  news- 
papers, or  publications  at  the  stations  on  the  railway,  whether 
there  were  book-stalls  at  such  stations  or  not,  and  either  to 
passengers  or  any  other  persons;  and  that  the  Defendants 
were  bound  to  provide  proper  railway  carriage  for  all  sach 
books,  &c.,  or  any  parcels  containing  the  same,  to  any  of 
such  stations  free  of  charge,  and  for  a  decree  accordingly; 
that  an  account  might  be  taken  of  all  sums  of  money  im- 
properly charged  by  the  company  in  respect  of  carriage  of 
any  books,  &c.  belonging  to  the  Plaintiffs,  for  sale  at  the 
said  stations,  contrary  to  the  true  intent  and  meaning  of  the 
agreement^  and  for  repayment  of  such  moneys ;  that  the 
Defendants  might  be  restrained  from  evicting  the  Plaintiffi 
from  the  book-stall  at  the  Bishopsgate  Street  station,  or  any 
other  book-stall  along  the  railway;  and  from  preventing  the 
Plaintiflh  from  erecting  book-stalls  at  any  of  the  stations; 
and  that  they  might  also  be  restrained  from  removing  ad- 
vertisements  affixed,  exhibited,  or  published  in  frames,  pur- 
suant to  the  provisions  of  the  agreement;  and  frx>m  open- 
ing parcels  brought  to  the  Bishopsgate  Street  station  for 
the  purpose  of  being  delivered  at  any  of  the  stations, 
and  containing  books,  &a,  belonging  to  the  Plaintiffs. 


Argument  Mr.  Cavms,  Q.  C,  and  Mr.  Hethermgton,  for  the  Plain- 
ti£&,  nowmovedfor  a  decree  embodying  the  injunction  prayed 
by  the  bill.  They  also  asked  for  a  declaration,  that,  aooord- 
ing  to  the  true  construction  of  the  agreement,  the  FlaintiffB 
were  entitled  to  place  stalls,  at  their  own  expense,  at  any 
station  where  no  stall  now  exists,  as  they  should  see  fit, 
provided  such  stalls  were  of  a  proper  and  reasonable  size, 
and  did  not  cause  inconvenience  to  the  company.  Then,  as 
to  the  free  carriage  of  books,  the  Plaintiffi^  having  an  agree- 
ment that  they  should  have  the  exclusive  privilege  of  sell- 
ing books  at  such  of  the  company's  stations  as  they  should 
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see  fit^  and  that  all  books  sent  hj  the  Plaintiffi  to  be  sold 

pnrsuant  to  that  priyilege  should  be  conveyed  by  the  cwn- 

pany  to  such  stations  free  of  chaig^  are  entitled  nnda*  TRB^imv 

thatagreement  tosell^thertopasBengasor  toany  other    j^J^J^^ 

persons,  and  the  company  are  bound  to  convey,  all  sndi 

books  or  parcels  containing  them  free  of  diaige.    These 

should,  therefore,  be  a  declaration  to  this  eflRsct»  and  an  ao» 

count  as  prayed  by  the  bill 

The  Yice-Chakcellob  said,  that^  with  respect  to  the  pri- 
vilege of  selling  books,  to  which  the  FlaintifiB  were  entitled 
under  their  agreement^  he  mnst  hold  it  to  be  a  privilege 
for  making  a  bonft  fide  sale  to  passengers,  and  such  other 
persons  as  ordinarily  attended  at  the  company's  stations 
on  business  connected  with  the  railway,  and  not  a  general 
agency. 

Mr.  RoU,  Q.  C,  and  Ur.  Oddsmidt,  for  the  Defendants, 
oontendedy  that^  according  to  the  true  oonstmction  of  this 
agreement,  the  Plaintifis  were  not  entitled  to  the  specific 
room  at  the  Biahopsgate  station,  but  only  to  such  reason- 
able conveniences  as  are  usually  afforded  for  the  sale  of 
books  by  means  of  book-stalls  upon  railway  platforma 

At  any  rate,  the  PlaintifiEs"  conduct  in  reference  to  the 
conveyance  of  the  parcels  had  been  such  as  to  forfeit  any 
right  ihey  might  otherwise  have  had  to  the  injunction  prayed 
as  to  that  booknstall,  and  which,  in  &ct,  woidd  amount  to  a 
decree  for  specific  performance  of  the  agreement 

Mr.  Cairns,  Q.  C,  in  reply. 


Vicb<3hancellob  Sib  W.  Page  Wood:— 

In  this  case  the  prayer  of  the  bill  isfor  specific  perform-     Jit^fMmt 
ance  of  an  agreement  between  the  company  and    the 
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Plaintiffi!.-^This,  m  one  Bense,  waa  not  asked  in  the  openiog; 
althongli,  in  another  sense,  such  relief  was  a^ked  as  was 
only  consistent  with  that  mode  of  aiding  tiie  Flaintifi. 
The  bill,  however,  distinctly  prays  specific  performance  of 
the  agreement^  and  that  the  PlaintiflBi  may  be  allowed  to 
nse  the  stalls  in  question  as  before ;  and  then  it  prays  foi 
various  declarations  as  to  the  true  meaning  of  the  i^ree- 
ment  according  to  the  Plaintiffis'  interpretatitm  of  that 
instrument  What  was  asked  in  the  opening  was  an 
injunction  to  restrain  the  Defendants  from  removing  the 
advertisements ;  an  injunction  to  restrain  them  from  dis- 
turbing the  Plaintiffs  in  their  possession  of  the  book-«taIIs 
comprised  in  the  agreement;  and  also  inquiries  raising 
the  question  of  the  rights  of  the  parties  in  reference  to  the 
establishment  of  other  book^fltalls  where  none  existed  at  the 
date  of  the  agreement,  and  in  reference  to  the  free  conv^- 
ance  by  the  railway  of  books,  placards,  and  other  pub- 
lications ;  and,  in  reference  to  the  latter,  a  declaration  of 
right  was  asked  as  to  the  persons  to  whom  and  for  whose 
use  the  Plaintifls  were  entitled  to  have  such  publications 
conveyed  free  of  change. 


In  matters  of  this  description,  unless  the  agreement  be 
one  which  ought  to  be  specifically  performed,  it  is  not  the 
course  of  this  Court  to  interfere  except  to  this  extent,  that 
it  will  not  allow  one  party  to  break  any  formal  legal 
engagement  into  which  he  may  have  entered,  and  then  to 
say  he  will  leave  the  other  party  to  sue  for  damages  with 
respect  to  that  breacL  Where  the  Court  can  prevent  such 
a  breach  of  an  engagement  by  holding  the  parties  specifi- 
cally to  abstain  from  breaking  it,  there  the  Court  ynUL 
interfere  by  injunction  to  restrain  the  breach  of  the  positive 
engagement  so  entered  into.  But  I  apprehend,  that  in 
those  cases  it  is  not  customsiry  for  the  Court  to  make  any 
declaration  of  the  rights  of  the  parties,  except  with  reference 
to  such  parts  of  the  agreement  as  are  actually  broken  or 
intended  to  be  broken  by  the  partiea 
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In  this  case  there  are  two  branches  of  relief  which  the 

Plaintifis  may  legitimately  ask,  although  the  bill  may  ask 

it  somewhat  more  fully  than  the  Plaintifis  are  entitled  to  rpj,^  Eastehh 

have  it  granted  : — one  with  reference  to  the  removal  of  the      Counties 

,  ^  Railway  Co. 

advertisements,  as  to  which  there  has  been  no  controversy 

since  the  bill  was  filed ;   the  other,  which  was  really  the 

important  part  of  the  relief  prayed,  with  reference  to  the 

book-stalls. 

With  respect  to  the  latter,  the  £su;ts  are  these : — Before 
and  at  the  time  of  the  agreement  being  entered  into,  there 
existed  at  the  Bishapsgate  Street  station  what  may  be  called 
the  Metropolitan  bookHstall,  situate  at  a  part  of  the  platform 
where  the  greater  number  of  passengers  would  be  assembled, 
and  which,  therefore,  would  naturally  form  a  leading  feature 
in  the  agreement  This  was  not  a  moveable  stall,  or  a  stall 
fixed  with  screws,  and  which  mighty  therefore,  be  transferred 
from  one  part  of  the  platform  to  another,  but  an  actual 
room,  which  might  be  called  a  stall,  or  a  shop,  or  by  any 
other  name,  and  which  was  appropriated  to  the  vending  of 
books  at  that  station  at  the  date  of  the  agreement  That 
circumstance  must  be  taken  to  have  formed  on  both  sides  a 
leading  consideration  in  the  agreement  into  which  the 
parties  entered  They  had  also  in  contemplation  other 
book-stalls,  which,  however,  whether  moveable  or  not,  were 
certainly  of  much  less  consequence  than  the  room  I  have 
mentioned.  And  in  that  state  of  circumstances*  the 
agreement  was  entered  into. 

The  agreement  was  not  an  agreement  to  let  the  stalls, 
but  was  merely  a  license  of  user  during  the  period  for 
which  the  agreement  was  entered  into.  The  words  are 
these: — "Thirdly,  that  the  lessees  should  have  the  sole 
and  exclusive  privilege,  from  time  to  time,  and  at  all  times, 
during  the  said  term  of  ten  years  from  the  1st  of  January^ 
1856,  of  selling  books,  pamphlets,  newspapers,  and  other 
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pablications  at  such  of  the  said  several  stations  of  the  com- 
pany as  such  lessees,  &a  should  think  fit  for  that  purpose^ 
and  of  using  the  book-staUs  thereat  respectively.'' 

Now  I  apprehend,  that,  according  to  the  strict  and 
rigorous  construction  of  that  clause, — ^although  there  is 
considerable  possibility  of  its  operating,  under  certain  cir- 
cumstances, to  the  Plaintifib'  disadvantage — ^the  Flaintiffi 
have  a  right  to  say,  when  they  find  a  particular  shop  in 
existence  at  the  date  of  the  agreement  at  one  of  the  stations 
there  referred  to,  that  they  are  to  have  the  user  of  that 
specific  shop  for  the  whole  of  the  period  often  years;  the 
agreement  was  in  effect  for  the  user  of  that  specific  shop  or 
stall,  and  they  are  not  to  be  dispossessed  of  it 

It  was  argued  on  the  other  side,  that,  if  that  be  so,  unless 
the  Plainti&  can  compel  the  Defendants  to  adhere  to  their 
existing  temporary  arrangements  as  to  passenger  traffic 
with  reference  to  the  position  of  the  platforms  and  the  Uke, 
the  very  substance  of  the  agreement,  as  regards  their  own 
benefit,  may  be  departed  from ;  because,  unless  they  can  m- 
sist  on  following  the  Defendants,  should  they  find  it  neces- 
sary to  transfer  their  down  traffic  to  the  opposite  platform, 
so  as  to  subject  every  down  passenger  to  the  necessity  of 
crossing  over  in  order  to  reach  the  Plaintiffi'  stall,  the 
construction  the  Plaintiff  are  contending  for  is  one  that 
would  deprive  them  of  the  very  benefit  they  seek  to 
establish.  But  the  answer  to  that  argument  is,  that  both 
parties  relied  on  the  arrangements  existing  at  the  date  of 
the  agreement.  They  had  existed  for  many  years ;  there 
was  no  probability  of  their  being  altered ;  and  neither  party 
contemplated  that  any  re-arrangement  of  the  company's 
traffic  would  take  place,  which  would  make  the  occupation 
of  the  room  in  question  less  beneficial  than  it  was  at  the 
date  of  the  agreement 


How  far,  under  the  other  circumstances  of  this  case,  and 
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having  regard  to  the  conduct  of  the  Plainti£b,  the  Court         1657. 
might  be  disposed  to  grant  them  the  relief  prayed  in  refer-       hou^ 
ence  to  this  book-stall,  if  there  were  not  ground  for  conclud-  ^     J'* 
ing  that  serious  inconvenience  would  result  from  such  relief     Couvtisb 

being  withheld,  might  be  extremely  questionable ;  because,  a         

party  coming  here  to  assert  his  strict  rights  under  an  agree-  •'«<V««»'» 
ment  is  expected  to  stand  on  the  strict  observance,  on  his 
own  part»  of  that  agreement ;  and,  again,  if  these  Plaintiffs 
were  attempting  to  assert  strict  rights  of  an  inappreciable 
value,  the  Courts  under  the  circumstances  of  this  case, 
would  leave  them  to  their  remedy  at  law.  But,  though  I 
am  not  inclined  in  any  way  to  stretch  the  point  in  favour 
of  the  Plaintifis,  in  my  opinion  this  is  not  at  all  a  frivolous 
contention  on  their  part  With  regard  to  the  book  stall  at 
the  Bishopegate  Street  station,  it  is  manifest, — and  it  is 
conceded  in  the  affidavits  on  the  part  of  the  Defendants, — 
that  there  is  a  great  probability  of  a  very  considerable 
depreciation  of  the  Plaintiffs'  business  in  the  event  of  its 
being  removed  as  proposed  by  the  Defendanta  It  appears, 
— and  it  is  admitted  by  their  affidavit, — ihai,  although 
occasionally  the  railing  which  separates  passengers  by  the 
train  which  is  on  the  point  of  departure  from  those  who  are 
gobg  by  the  train  immediately  succeeding,  is  placed  so  as 
to  keep  the  latter  from  the  Plaintiffs'  stall,  yet  in  the 
majority  of  instances  that  railing  is  placed  at  a  higher 
point  so  as  to  leave  the  general  gathering  of  the  passengers 
in  the  immediate  vicinity  of  the  stall ;  whereas  the  conse- 
quence of  the  proposed  removal  would  be,  that  the  Plaintiffs 
would  only  have  for  customers  those  passengers  who  are 
on  the  eve  of  departure  by  the  train  which  is  on  th 
point  of  starting,  and  none  of  those  who  are  waiting  until 
that  train  has  departed,  and  who  have  therefore  leisure 
to  resort  to  places  like  this  where  books  are  disposed  o£  I 
cannot  entertain  a  doubt  that  serious  inconvenience  and 
injury  would  be  infficted  on  the  Plaintiffs  by  the  proposed 

Y  Y  2 


684.  CASES  IN  CHANCERY. 

1857.         removal.     And  I  have  further  to  consider  that  they  are 
Holmes       V^f^^S  ^  v^^y  high  rent^  1500Z.  a  year,  for  the  privily 
Tb«  eIstkrn   ^^  ^hich  that  removal  would  to  that  extent  deprive  them. 

CODNTIBS 

Railway  Co.         ts         .i.  t     j  ■»     i      i 

iliven  if  l  adopted  the  lower  construction  for  which  the 

Jitdf/mdU.     Defendants  contended,  viz.  that  the  Plaintifis  were  to  have 

such  reasonable  conveniences  as  are  usually  afforded  for  the 

sale  of  books  by  means  of  book-stalls  upon  railway  platforms, 

I  conceive  that  it  would  be  incumbent  on  the  Defendants, 

before  they  could  displace  the  Plabtiffs,  to  shew  that  the 

locality  to  which  they  propose  to  remove  them  is  equally 

convenient  with  that  which  they  at  present  occupy.    But  I 

adopt  the  higher  construction,  and  hold,  that,  according 

to  the  true  interpretation  of   this   agreement^  it' means 

the  room  or  stall  actually  existing  at  the  date  of  the 

agreement 

Upon  two  branches,  therefore,  of  this  bill,  the  Plaintiffs 
as  it  seems  to  me,  are  entitled  to  relief  They  are  entitled 
to  an  injunction  to  restrain  the  Defendants  from  removing 
the  advertisements  from  the  walls  of  the  several  stations,  and 
to  an  injunction  restraining  them  from  removing  the  Plain- 
tiffs from  the  book-stall  at  the  Bishopsgate  Street  station, 
or  any  other  booknstall  existing  at  the  date  of  the  agreement 
at  any  station  comprised  in  the  agreement ;  and  that  will 
include  the  stall  at  the  Bishop's  SUniford  station,  which  I 
should  not  have  thought  of  paramount  importance;  and  its 
removal  does  not  involve  any  inconvenience  of  a  serious 
nature,  or  which  could  not  be  remedied  without  suit 

But  the  remainder  of  the  case  is  of  a  different  nature. 
In  the  first  place,  the  Plaintiffs  seek  to  have  it  declared, 
that,  according  to  the  true  construction  of  the  agreement^ 
tJiey  are  entitled  to  place  stalls,  at  their  own  expense,  at  any 
station  where  no  stall  now  exists,  as  they  shall  think  fit^ 
provided  such  stalls  are  of  a  proper  and  reasonable  size, 
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and  do  not  cause  inconvenieuce  to  the  company.     Now,  it         1867. 

seems  to  me,  that>  if  the  Plaintifis  intended  to  reserve  to        Homus 

themselves  a  right  of  that  description,  there  is  nothing  in  ^^^  eIstbbs 

the  agreement  to  enable  the  Court  to  make  such  a  declar-      Countim 

i*                           11*111                 11        Railway  Co- 
ation,   or   to  frame   any  order  which   could   properly  be         

apphcable  to  an  agreement  of  this  description.     The  Plain-  yw«^« 

tiffs  have  only  reserved  to  themselves  and  their  assigns  the 

license  and  privilege  of  selling  the  publications  at  such  of 

the  company's  stations  as  they  should  think  fit  for  that 

purpose ;   and  although  such  a  reservation  is  to  be  so  con* 

strued  as  to  enable  the  Plaintiffs  to  derive  the  full  reason* 

able  benefit  of  such  license  and  privilege,  what  precise 

construction  is  to  be  put  upon  it,  is  a  question  which  I  must 

leave  the  parties  to  determine  at  law.     This  Court  cannot 

determine  what  is  the  reasonable  benefit  to  be  so  derived 

by  the  Plaintiff.     At  stations  where  no  book-stalls  exist, 

the  probability  is,  as  was  suggested  in  argument,  that  no 

one  has  thought  it  desirable  to  have  any.     At  such  stations 

the  system  of  col-portage,  doubtless,  exists,  if  books  are  sold 

at  all;    and  it  is  impossible  for  this  Court  to  determine 

whether  that  system  should  be  continued,  or  whether  the 

Plaintiffs  should  have  a  stall  or  shelf  six  feet  or  four  feet 

square.      Besides,  if  I  were  to  hold  that  they  were  entitled 

to  have  such  a  stall  or  shelf,  it  would  not  terminate  there, 

but  there  would  be  continual  applications  to  the  Court  with 

reference  to  the  gradual  increase  in  size  of  such  stalls  and 

shelves,  with  which  it  would  be  impossible  for  this  Court  to 

deal.     Entertaining  a  strong  opinion  in  my  own  mind  that 

the  Plaintiffs  cannot  insist  upon  a  right  of  this  kind  beyond 

the  mere  reasonable  facility  for  selling  such  publications 

and  in  such  quantities  as  may  be  deemed  requisite,  I  think 

the  construction  of  the  agreement  must  be  left  to  the  good 

faith  of  the  parties  themselves ;  and  if  they  cannot  agree, 

they  must  seek  their  remedy  at  law. 

In  the  next  question  raised  by  the  Plaintiffs,  wliich  is 
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1867.         one  of  serioius  importance  to  the  C!ompany,  the  Plamtiffii 

Holmes       ^^®  entirely  failed.     They  contend,  that,  having  an  agree- 

Thi  eIbtbbn   °^®^*'  ^**  ^'^^y  8^*U[  ^^^^  ^^^  excluaive  privilege  of  selling 

CouKTixs      books  at  such  of  the  companVs  stations  as  thev  shall  think 
BAn.wAT  Co.    ^  r     J  J 

nt,  and  that  all  books  sent  by  the  PlaintifiEs  to  be  sold  pur- 

J^dgfMmx,  g^^^j^^  ^  ^^^  privilege  shall  be  conveyed  by  the  company 
to  such  stations  &ee  of  charge,  they  are  entitled,  under  tlia;t 
agreement,  to  sell  either  to  passengers  or  any  other  persons, 
and  the  company  are  bound  to  convey  all  such  books  or 
parcels  containing  the  same  free  of  charge ;  and  they  there- 
fore ask  for  a  declaration  to  this  effect,  and  an  account 
of  all  sums  of  money  improperly  charged  by  the  company 
in  respect  of  the  carriage  of  any  books  belonging  to  the 
Plaintiffi  for  sale  at  the  stations  contrary  to  the  true  intent 
and  meaning  of  the  agreement 

Now,  with  respect  to  the  privilege  of  selling  books  to 
which  the  Plaintifib  are  entitled  under  this  agreement^  I 
have  already  held  it  to  be  a  privilege  for  making  a  bona 
fide  sale  to  passengers  and  such  other  persons  as  ordinarily 
attend  at  the  company's  stations  on  business  connected  with 
the  railway,  and  not  a  general  agency  enabling  the  Flaintiffi 
to  sell  to  any  persons  who  might  come  up  from  the  town  or 
neighbourhood, — ^not  for  the  purpose  of  travelling  nor  even 
for  the  purpose  of  seeing  any  one  who  was  travelling — and 
say,  "  We  know  you  can  get  your  books  conveyed  by  the 
company  free  of  charge  ;  we  will  come  here  and  order  books 
from  you  with  which  we  can  supply  the  town ;  and  we  will 
arrange  to  remunerate  you,  and  you  shall  make  the  com- 
pany bring  down  all  the  books  we  order  free  of  chaiga"  It 
is  perfectly  clear  that  any  such  stipulation  was  entirely 
foreign  to  the  agreement  entered  into.  As  to  such  an 
agency  being  carried  out  by  orders  being  given  at  the  stallsi 
it  is  plain  that  such  orders  would  soon  be  found  to  be  a 
useless  formality,  and  would  be  dispensed  with;  and  the 
course  of  dealing  would  be,  that  large  orders  would  be  given 
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by  eyery  bookseller  in  the  town  as  soon  as  it  was  found  that 
parcels  could  be  conveyed,  so  as  to  save  half  the  carriage, 
addressed  to  persons  for  whom  the  company  unquestionably  ^^  bI^teb 
intended  no  benefit  under  this  agreement     Upon  that  part      Couktubb 

of  the  case,  therefore,  as  well  as  upon  that  in  which  the        

PIainti£b  seek  a  declaration  that  they  are  entitled  to     -M^^imiii. 
establish  book-stalls  where  none  exists  it  seems  to  me  that 
there  has  been  a  complete  failure. 

Then,  as  regards  the  account  which  is  sought^  I  appre- 
hend, that  to  grant  such  an  account  would  be  a  semi-per- 
formance of  the  agreement^  and  such  a  course  of  proceeding 
as  was  never  heard  o£  It  never  could  be  expected  of  this 
Courts  that,  where  it  cannot  perform  an  agreement  in  toto, 
it  should  direct  an  account  with  reference  to  a  particular 
portion  of  it.  How  far  such  an  account  could  be  shewn  to 
be  the  right  of  the  Plaintifls,  (wholly  independently  of  the 
observation  that  it  could  not  be  ordered  without  a  decree 
for  specific  performance  of  the  whole  agreement,)  is  a  point 
upon  which  I  will  not  express  any  opinion  beyond  saying 
that  this  part  of  the  Plaintifib'  case  seems  to  me  an  entire 
iaQure. 

The  result  would  probably  be,  if  in  this  case  I  could 
follow  the  ordinary  course  of  suits  of  this  description,  that, 
except  as  to  the  injunctions  to  which  I  have  already  held 
the  Plaintifib  to  be  entitled,  the  bill  would  be  dismissed. 
As  to  the  injimctionS)  the  Plainti£&  would  be  entitled  to 
a  decree  with  costs,  because  there  was  a  great  controversy 
with  regard  to  the  book-stall  in  London;  and  then,  as  to  the 
rest^  it  would  be  dismissed  with  or  without  oosta 

But  here,  upon  the  other  part  of  the  case,  the  conduct  of 
the  Plaintiflfe  has  been  such  as  to  cause  me  considerable 
difficulty  in  giving  them  any  relief  at  all  in  this  suit: 
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because  parties  coming  here  for  specific  perfonnance  of  a 
contract,  are  bound  to  shew  bona  fide  compliance,  on  their 
own  part,  with  its  provisions ;  and  in  this  case  the  course  of 
conduct  taken  by  the  FlaintifGs  in  reference  to  the  convey- 
ance of  parcels  to  other  personsi,  has  been  such  as  to  cause 
great  doubt  and  hesitation  in  my  mind  as  to  the  propriety 
of  relieving  them  at  alL  I  am  by  no  means  satisfied  of 
the  bona  fides  of  the  Flainti£&  with  reference  to  the  parcels 
so  conveyed.  It  seems  to  me,  that,  if  the  Plaintifib  intended 
to  assert  that  as  their  right,  which  I  have  determined  not  to 
be  their  rights  with  reference  to  the  conveyance  of  these 
parcels,  they  ought  to  have  done  so  openly.  [His  Honour 
then  proceeded  to  shew  from  the  evidence  that  this  had  not 
been  done,  and  proceeded — ] 

On  the  other  hand,  the  Plaintifis  have,  with  reference 
to  the  question  of  the  book-stalls,  an  important  rights  as  to 
which,  having  regard  to  the  heavy  rent  they  are  paying,  and 
the  difficulty  from  the  nature  of  the  case  in  estimating 
damages,  they  would  be  left  without  a  remedy,  if  this  Court 
did  not  give  them  relief  by  way  of  specific  performance. 
And  the  question  is,  whether,  by  their  conduct  in  reference 
to  these  parcels,  they  have  so  far  forfeited  that  rights  that 
they  are  to  be  left  without  remedy  in  respect  of  the  loss 
they  would  sustain  in  the  event  of  their  being  removed  finom 
the  Bishopsgate  Street  stall  If  I  thought  that  any  conduct 
of  this  kind  on  the  Plaintiffs'  part  could  be  repeated  with* 
out  the  company  having  it  in  their  power  to  discover  it— 
if  I  thought  it  was  a  matter  in  which  I  should  have  found 
it  necessary  to  call  for  an  undertaking  from  the  Plaintiffi,  I 
should  consider  that  it  would  not  be  reasonable  to  leave  the 
company  to  rely  on  that  undertaking  alona  But  it  appears 
to  me  that  the  company  have  the  remedy  in  their  own 
hand&  The  company  are  not  boimd  to  carry  any  parcels 
but  to  the  stalls,  and  they  have  clearly  a  right  not  only  to 
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stand  by  and  see  such  parcels  delivered,  but  to  insist  upon 

being  by  when  tbey  are  opened.     And  I  apprehend,  that 

they  will  use  those  rights  in  order  to  secure  themselves  ^^^  eastern 

agamst  any  attempt  at  fraud  of  this  description.  CoDimn 

^  "^  *^  ^  Railway  Co. 


Under  these  circumstances,  I  do  not  feel  myself  at  liberty 
to  withhold  from  the  Plaintiflfe  this  relief,  without  which  they 
would  be  left  utterly  remediless.  But  when  I  come  to  the 
question  of  costs,  if  entitled  to  a  decree  with  costs  as  to  the 
injimctions  I  have  granted,  as  to  the  rest  of  their  case  their 
conduct  has  been  such  that  they  would  have  their  bill  dis- 
missed with  costs.  Therefore,  it  seems  to  me  better  to  give 
them  relief  as  to  the  injunctions,  and  to  dismiss  the  rest  of 
the  bill,  and  to  say  nothing  about  costs  on  either  side. 


Judgmeni. 


DxcRSB  for  injimction  restraizung  Defendants  from  evicting 
Plaintif&  from  the  book-atall  at  the  BiahopagaU  Street  station  or 
any  other  bc>ok-stall  existing  at  the  date  of  the  agreement  at  aay 
station  comprised  in  the  agreement.  Also  an  injunction  to  restrain 
Defendants  from  removing  any  advertisement,  &c.  affixed,  exhibited, 
or  published  pnrsoant  to  the  provisions  of  the  agreement. — Dismiss 
the  rest  of  the  bill.— No  costs. 


Minute  of 
Decree. 
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In  Re  CLULOW'S  ESTATES.  Apriimh 

dh  28th. 
HE  testator,  by  his  will,  in  1821,  devised  certain  parts  Retut—Appor- 
of  his  freehold  lands  to  trustees,  in  trust   for  his  son  ^yl^^^^^t, 

Deriae  in  tmst  for  one  for  life,  remiunder  for  his  first  and  other  sons  in  tail,  re- 
mainder for  testator's  own  right  heirs.  The  devisee  for  life  proved  to  be  heir-at-law 
of  the  testator,  and  died  intest'ite,  and  without  having  had  any  issue : — ffdd,  that,  notwith- 
standing the  interposition  of  an  estate  tail  which  might  have  arisen  and  prevented  the 
remainder  in  fee  from  vesting  absolutely,  the  denth  of  the  devisee  was  not  a  "determina- 
tion of  his  interest "  within  the  meaning  of  the  Act  4  &  5  Will.  4,  o.  22  ;  and  therefore, 
following  Brotene  v.  Amyot,  (3  Hare,  173)  the  rents  were  not  apportionable  between  his 
heir  and  his  personal  representative. 

Where  it  can  be  predicated  that  the  interest  mentioned  in  the  2nd  section  of  the 
Act  has  been  determined,  the  rents  and  other  payments  there  mentioned  shall  be  appor- 
tioned. But  where  this  cannot  be  predicated,  the  contest  being  between  the  heir  and 
the  executor,  the  heir  shall  take  the  whole,  and  there  shall  be  no  apportionment. 
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William  Clulow  for  life,  with  remainder  to  his  first  and 
other  sons  sucoessiyely  in  tail,  with  remainder  to  hia  (the 
testator's)  own  right  heirs. 

The  testator  died  in  1822,  leaving  WiUiam  Glubw 
his  eldest  son  and  heir  at  law. 

WUUam  Clulow  died  on  the  1st  of  September,  1855, 
without  having  had  any  issue,  and  intestate  as  to  his  real 
estates. 

A  question  having  arisen  on  the  death  of  WiUiam 
Clulow,  whether  the  rents  growing  due  at  the  time  of 
his  death,  and  payable  on  the  rent-day  next  after  his 
decease,  were  apporiionable  between  his  coheirs  at  law  and 
his  executors;  a  sum  of  2792.  7s.  7c2.,  being  the  apportioDed 
amount  of  such  rents  up  to  the  Ist  of  September,  1855, 
was  paid  into  Court  by  the  trustees  of  the  will. 

The  coheirs  at  law  now  presented  a  petition,  praying  that 
it  might  be  declared  that  the  rents  in  question  were  not 
apportionable,  and  for  payment  of  the  fund  in  court  to  the 
petitionera 


Argwmetu,  Mr.  Daniel,  Q*  C.,  and  Mr.  O.  L.  RuaaeU,  for  the  peti- 
tioners,  contended,  that  the  interest  of  Wittiam  Clulow 
not  having  determined  upon  his  decease,  the  rents  were  not 
apportionable,  and  the  petitioners  were  entitied  to  the  fund 
in  court 

The  case  depended  upon  the  construction  to  be  put  upon 
the  2nd  section  of  the  Act  4  &  5  Will  4,  c  22.  And 
Browne  v.  Amyot  (a)  had  established,  that^  according  to  the 
true  construction  of  that  Act,  the  "  death  **  reSened  to  in 

(a)  3  Hare,  173. 
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the  2nd  section  must  be  such  a  death  as  produces  a        i867. 
"termination  of  the  interest "  of  the  deceased  in  the  pro-      "  j^^^ 
perty  in  question.  Clulow'b 

Mr.  WiOeock,  Q.  C,  and  Mr.  Levom  for  the  executors  of  -^'V'^^^ 
WWAa/ra  Chdow,  did  not  dispute  the  authority  of  Browne 
y.  Amyot,  but  distinguished  that  case  from  the  present 
Here  the  deceased  was  not  seised  in  fee  as  in  Browne  t. 
AmyoL  The  estates  being  equitable  were  to  be  enjoyed 
as  limited ;  and  an  estate  might  have  arisen  between  the 
life  estate  of  WiUiam,  Ohilow  and  his  remainder  in  fee, 
which  would  have  prevented  the  remainder  in  fee  from 
vesting  absolutely.  Strictly  speaking,  the  interest  of  the 
deceased  had  determined  by  means  of  his  death,  and  the  Act 
which  was  remedial  and  to  be  construed  literally,  applied. 
The  executors,  therefore,  were  entitled  to  have  the  rents 
apportioned,  and  to  payment  of  the  fund  in  court 

They  cited  Lock  v.  De  Burgh  (a).  Knight  v.  Boughton(b), 
Fletcher  v.  Moore  (c),  and  KeviU  v.  Davie  {d),  also  Co. 
litt  319.  b.,  and  Doe  t.  Fonnereau  (e). 

Mr.  Darnel,  Q,  C,  replied 

Judgment  reserved. 


Vice-Chancellob  Sib  W.  Page  Wood:  ^    .,^„  . 

It  appears  to  me^  looking  to  the  case  of  Brotvne  v.      judgmetu. 
A7riyot(f),  that  the  principle  which  was  there  established 
by  Vice-Chancellor  Wigram  is  the  principle  by  which  my 
decision  in  this  case  must  be  governed. 

(a)  4DeG.  &  Sm.  470.  (d)  11  Jur.  31. 

(6)  12  Beav.  312.  (e)  2  Dong.  606,  note, 

(c)  V.  C.  Kindersley,  not  re-  (/)  3  Hare,  173. 
ported. 
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What  the  Vice-Chaiicellor  there  says  is  this: — ^The 
preamble  of  the  Act  recites,  "  Whereas  by  law  rents, 
annuities,  and  other  pajnnents  due  at  fixed  or  stated  periods 
are  not  apportionable  (unless  express  provision  be  made  for 
the  purpose),  from  which  it  often  happens  that  persons 
(and  their  representatives)  whose  income  is  wholly  or  prin- 
cipally derived  from  these  sources,  by  the  determination 
thereof  before  the  period  of  payment  arrives,  are  deprived 
of  means  to  satisfy  just  demands.''  That  part  of  the  preamble 
indicates  one  class  of  cases  with  which  the  Legislature  pro- 
posed  to  deal ;  but  the  Vice-Chancellor  said,  he  could  not 
rely  on  that  alone,  because  the  preamble  goes  further, 
adding  this :  *'  and  other  evils  arise  firom  such  rents,  an- 
nuities, and  other  payments  not  being  apportionable,  which 
evils  require  remedy;''  leaving  it  doubtful  whether  those 
other  evils  apply  to  cases  of  a  similar,  or  to  cases  of  a 
different  class.  He  therefore  concluded,  that,  the  preamble 
being  general,  the  expressions  of  the  enacting  clause  must 
determine  the  case. 


Now,  by  the  enacting  clause  (a)  it  is  provided,  that^  "from 
and  after  the  passing  of  the  Act^  all  rents  service  reserved 
on  any  lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or 
by  any  lease  granted  under  any  power  (and  which  leases 
shall  have  been  granted  after  the  passing  of  this  Act), 
and  all  rentscharge  and  other  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  all  other  paymeniu 
of  every  description,  in  the  United  Kingdom  of  Oreai 
Britain  and  Irelamd,  made  payable  or  coming  due  at 
fixed  periods,  under  any  instrument  that  shall  be  executed 
after  the  passing  of  this  Act,  or  (being  a  will  or  testamen- 
tary instrument)  that  shall  come  into  operation  after  the 
passing  of  this  Act,  shall  be  apportioned,  so  and  in  such 
manner,  that  on  the  death  of  any  p&i*8on  interested  in  any 


(tt)  Sect.  2. 


GASES  IN  CHANCERY. 


693 


such  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions, or  other  payments  as  aforesaid,  or  in  the  estate, 
fiind,  office,  or  benefice,  from  or  in  respect  of  which  the 
same  shall  be  issuing  or  derived,  or  on  the  determination^ 
by  any  other  means  whatsoever,  of  the  interest  of  any  such 
person,  he  or  she,  and  his  or  her  executors,  administrators, 
or  assigns  shall  be  entitled  to  a  proportion  of  such  rents" 
and  other  payments.  And  upon  that  clause,  Yice-Chan- 
cellor  Wigram  held,  that  it  was  clear  to  him  that  by  the 
terms  "on  the  death  of  any  person  interested  in  such  rents,'* 
the  L^slature  must  have  intended  a  death  occasioning  the 
determination  of  the  interest  of  such  person,  that  being  the 
necessary  effect  of  the  words  in  the  immediate  context  speci- 
fying the  alternative  ev^it  upon  which  there  is  to  be  an 
apportionment :  "  or  on  the  determination,  by  any  other 
means  whatsoever,  of  the  interest  of  any  such  person :  *' — in 
other  words,  that,  in  order  to  bring  the  case  within  the 
operation  of  the  Act  by  reason  of  the  death  of  the  person 
interested  in  the  rents  in  question,  you  must  shew,  not 
merely  death,  but  that  the  interest  of  such  person  was 
determined  by  his  death. 

In  the  case  before  me,  the  question  arises  in  this  way : 
The  property  was  devised  upon  trust  for  William,  ClvZow, 
the  last  holder,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder,  in  the  events  which  happened 
(he  being  heir  at  law  of  the  testator),  to  himself  in  fea  He 
had  no  issue;  and  at  the  moment  therefore  of  his  death, 
the  limitation  over  took  effect,  and  the  petitioners  came  in 
as  his  coheirs  at  law,  succeeding  ab  intestate,  and  as  repre- 
senting their  ancestor.  And  it  is  in  that  state  of  circum- 
stances that  this  contest  arises  between  them  and  the  execu- 
tors of  the  deceased.  That  being  so,  the  case  is  in  effect 
reduced  to  a  contest  between  the  executor  and  the  heir,  and 
that  is  the  governing  test  in  all  these  cases. 


1857. 

In  re 

Clulow'b 
Estates. 

Aidgmtni. 
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It  mm  higwikwuJiy  aigufid  bj  Mr.  WUleoek^  that^  there 
being  an  estate  tail  interposed  betwe^i  the  fife  estale  of  the 
deceased  and  his  remainder  in  fee,  that  estate  tail  might 
have  arisen,  and,  had  it  done  so,  it  would  have  preyented 
the  remainder  in  fee  from  vesting  absolutely.  But  the 
answer  is,  that  a  case  of  this  kind  must  always  be  tried  by 
the  events  which  have  happened;  and  here  no  such  estate 
arose,  consequently  the  remainder  in  fee  vested  absolutely; 
and  that  being  so,  how  can  the  executor,  qud  executor, 
avail  himself  of  the  Act  to  raise  a  contest  of  this  description 
with  the  heir,  who  comes  in  as  representing  his  ancestor? 


The  real  intent  of  the  statute  is  clearly  as  it  was  stated 
to  be  inBroume  v.  Amyot,  that,  where  it  can  be  predicated 
that  the  interest  of  any  person  as  there  described  has  been 
determined,  there  the  rents  and  other  payments  mentioned  in 
the  Act  shall  be  apportioned.  But  where  this  cannot  be  pre- 
dicated, there,  the  contest  being  between  the  heir  and  the 
executor  of  such  person,  the  heir  shall  take  the  whole,  and 
there  shall  be  no  apportionment 

In  truth,  in  this  there  is  no  inconsistency  as  has 
been  supposed.  The  Court  does  not,  as  it  has  been  argued, 
put  two  inconsistent  constructions  upon  the  Act  But  it  is 
simply  this,  that  the  Act  says  one  rule  shall  prevail  as 
between  the  executor  and  the  remainderman  where  the 
interest  is  determined,  and  another  as  between  the  executor 
and  the  heir  where  it  is  not 

I  must  therefore  hold  that  the  claim  of  the  executor  in 
this  case  to  have  the  rents  apportioned  cannot  be  sustained  ; 
and  I  follow  Browne  v.  Amyot  in  so  holding. 


MinMUof 
Order. 


DaoLABX  that  the  Petitioners  are  entitled  to  the  fnnd  in  court ; 
and  order  paTment  aooordingly. 
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DUGDALE  V.  ROBERTSON.  Jtdy  imh. 

JjY  an  indenture  of  demise,  dated  1842,  and  made  be-  ^^  <>Md 
tween  the  then  owners  in  fee  of  the  demised  property,  Letuu—Sw* 
whose  interest  was  now  vested  in  the  Plainti£b,  of  the  one  to^^Mp^of— 
part,  and  the  Defendants  of  the  other  part,  the  parties  of  ^*v'^***^*^- 
the  first  part  granted  and  demised  to  the  Defendants  (inter  There  is  a 
alia)  all  and  every  the  mines^  veins,  pits,  beds,  and  seams  ^.^oe  Tt 
of  iron,  ironstone,  ooals,  metals,  minerals,  and  the  ores  ^^™™everT^ 
thereof,  and  also  all  other  minerals,  metals,  and  earths  demise  of 
whatsoever,  which  then  were  or  thereafter  during  the  con-  other  subja- 
tinuance  of  that  demise  might  be  found  out,  opened,  or  whewS^aur- 
discovered,  by  any  ways  or  means  whatsoever,  in,  upon,  or  feo^  stained 
underneath  514  acres  of  land  delineated  in  the  plan  thereto  that  the  lessor 
attached;  And    also    full  and  free   liberty,  license,  and  thernkTsuch 
authority  for  tiie  Defendants,  and  their  agents,  miners,  J^^J^J^^ 
workmen,  colliers,  servants,  labourers,  and  others  to  dig,  with  the  re- 
open, search  for,  work,  gain,  raise  and  get  up,  stack  and  himself  of  hia 
cany  along,  use,  sell,  and  dispose  of  all  sorts  of  iron,  iron-  g,J^^  *  ^ 
stone,  coal,  or  the  ores  thereof  respectively,  and  also  all  theabaenoeof 

/  "^  express  words 

other  metals,  minerals,  and  earths,  in,  from,  over,  upon,  or  showing 

under  the  said  farms,  lands,  and  premises,  and  every  or  any  hehu  waived 

part  thereof;  and  to  open,  dig,  sink,  drive,  win,  work,  and  ^g^ri^Jl^e 

make  any  pits,  shafts^  levels,  cuts,  canals,  souehs,  tunnels,  presumption 

18,  that  what  he 

trenches,  drains,  watercourses,  weirs,  railroads,  tramroads,  retslnsistobe 
wheelroads,  deposits  of  rubbish  and  spoil  banks,  into,  upon,  him  modo^et 
about,  or  under  the  said  mines  and  works,  lands  and  here-  ^<>™^,  ^<^ 

^  '  with  the  na- 

ditaments,  except  m  or  upon  any  demesne  lands  and  tunl  support 
pleasure  grounds  belonging  to  and  occupied  with  the  man-  sessed  be^ 
sion  called  Brymbo  HaU,  and  coloured  red  upon  the  said  ^^  demise, 
plan.     Provided  that  all  pits  or  works  sunk  or  raised  for  rected  upon 
the  purpose  of  working  the  minerals  under  the  grounds  J^^™ew  to 
coloured  yellow  in  the  plan,  should  be  sunk  and  raised  at  •"  >nJ«n«kion. 
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the  furthest  point  from  the  mansion  house,  at  the  part 
coloured  yellow :  to  hold  the  premises  to  the  Defendants 
for  a  term  of  sixty  years,  at  the  yearly  rents  and  royalties 
therein  mentioned.  And  the  indenture  contained  coTenants 
by  the  Defendants  not  to  do  any  act  whereby  the  said 
lands  and  grounds  should  be  unnecessarily  injured;  and 
not  to  commit  any  manner  of  waste,  damage,  or  injury 
other  than  such  as  should  be  reasonably  necessary  or  un- 
avoidable, in  or  upon  any  of  the  said  lands  thereinbefore 
described,  under  or  by  virtue  of  the  powers  thereinbeforo 
contained.  The  indenture  also  contained  a  covenant  by  the 
Defendants  at  all  times  during  the  continuance  of  the  said 
term,  to  allow  to  the  parties  of  the  first  part,  their  heirs  or 
assigns,  "  or  other  the  occupier  or  occupiers  for  the  time 
being  of  Brymbo  HaJl  aforesaid,"  such  coal  as  they  should 
reasonably  require,  at  certain  specified  rates  of  payment 


The  demesne  lands  and  pleasure  grounds  attached  to 
the  mansion  house,  and  coloured  red  in  the  plan,  com- 
prised about  four  acre&  The  lands  coloured  yellow  in  the 
plan  consisted  of  ornamental  grounds  surrounding  the 
lands  coloured  red. 

By  virtue  of  this  demise  the  Defendants  assumed  a  right 
to  excavate  under  the  lands  coloured  red  as  well  as  imder 
those  coloiured  yellow,  and  proceeded  with  such  excavation 
tmtil  the  mansion  and  offices  began  to  give  way. 


The  Flainti&  thereupon  filed  their  bill  for  an  injunction 
to  restrain  the  Defendants  from  excavating  under  the  lands 
coloured  red,  or  \mder  any  portion  of  the  lands  coloiued 
yellow,  supporting  or  assisting  in  the  support  of  the  lands 
coloured  red ;  and  for  an  order  upon  the  Defendants  to  fill 
up  all  the  excavations  already  made  by  them  under  the 
lands  coloured  red. 


ArgummU, 
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The  cause  now  came  on  to  be  heard  upon  motion  for  a        1857. 
decree.  

Mr.  RoU,  Q.  C,  Mr.  James,  Q.  C,  and  Mr.  Little,  for  the 
PlaintifiB,  contended,  first,  that  the  mines  and  minerals 
under  the  lands  coloured  red  did  not  pass  by  the  lease ; 
Secondly,  that,  if  they  did  pass  by  the  lease,  they  weie  not 
authorised  to  be  excavated  or  gotten ;  and  thircUy,  that, 
in  any  event,  the  Defendants  were  not  entitled  to  excavate 
or  to  work  any  mines  or  minerals  under  any  lands  men- 
tioned in  the  lease,  so  as  to  injure  any  part  of  the  mansion 
and  offices. 

The  law  was  clear,  that»  of  common  right,  and  indepen- 
dently of  any  evidence  to  shew  how  the  surface  and 
the  minerals  have  come  into  different  hands,  the  owner  of 
the^surface  is  entitled  to  support  firom  the  subjacent  strata; 
and  if  the  owner  of  the  minerals  remove  them,  it  is  his 
duty  to  leave  sufficient  support  for  the  surface  in  its  natural 
state:  Humphries  r,  Brogden (a) -,  and  this  common  law 
right  is  not  affected  by  the  special  contract^  but  the  Plain- 
tiffs are  entitled  to  the  benefit  of  both :  Caledonian  RaHr- 
way  Company  v.  Sprot(b) ;  where  land  had  been  granted  to 
a  railway  company,  reserving  the  minerals  to  the  grantor, 
and  it  was  held  that  the  latter  was  not  entitled  to  work 
even  tmder  his  own  adjoining  lands  in  any  manner  calcu- 
lated to  endanger  the  railway.  See  also  the  Caledonian 
Railway  Company  v.  Lord  Belhaven(c),  where  the  same 
rule  was  followed. 

The  Yick-Chancellob  held,  upon  the  first  point,  that 
the  mines  and  minerals  under  the  land  coloured  red  were 
included  in  and  passed  by  the  lease. 

Mr.  WUlcock,  Q.  C,  Mr.  Cairns,  Q.  C,  Mr.  Kenyon,  and 
Mr.  Eddis,  for  the  Defendants,  contended,  that,  if  the  first 

(a)  12  Q.  B.  739.         (b)  2  Macq.  449.  (c)  3  Jur.  N.  S.  673. 
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point  was  decided  in  their  favour,  the  second  must  be  so 
If  the  mines  and  minerals  under  the  land  coloured  red 
were  included  in  and  passed  by  the  lease,  it  could  not 
reasonably  be  contended  that  the  Defendants  were  not 
authorised  to  excavate  and  get  them.  Another  construction 
must  be  put  upon  the  words  ''except  in  or  upon  any 
demesne  lands,  &c.,  coloured  red,''  which,  in  &ct^  were  in- 
tended merely  to  prevent  the  opening  of  pits,  and  the  digging 
and  sinking  of  shafts  and  levels  in  or  upon  any  such 
demesne  lands,  and  not  to  prevent  excavating  below  them. 


Then,  as  to  the  right  to  support  from  the  subjacent  strata, 
it  was  clear,  that,  whatever  may  be  the  common  law  rights, 
in  the  absence  of  special  contract,  it  is  open  to  parties,  by 
special  contract,  to  qualify  and  even  to  waive  their  prima 
facie  right  to  support,  and  to  deprive  themselves  of  their 
right  to  damages  or  to  protection  in  respect  of  injury,  how- 
ever great,  occasioned  by  the  working  of  the  minerals 
below  the  surface:  Rowbotham  v.  WUson{a). 

The  present  case  was  distinguishable  from  ffanis  v. 
Rydi7ig(b)  as  well  as  from  Smart  v.  Morton{c\  Here  the 
mines  were  granted,  the  surface  was  reserved.  There,  con- 
versely, the  surface  was  granted,  and  the  mines  were  re- 
served. In  those  cases,  therefore,  it  might  well  be  held 
that  the  grantee  of  the  surface  had  a  prima  facie  right  to 
support,  from  which  nothing  in  the  grant  could  authorise 
the  Defendant  in  so  working  his  mines  as  in  any  way  to 
derogate. 

The  Vicb-Chancellor  intimated  to  Mr.  iloft,  that  he 
was  prepared,  without  hearing  a  reply,  to  make  the  decree 
set  out  below;  but  if  he  required  more,  he  must  hear  him. 


(a)  25  liaw  J.  (Q.B.)  362.  (6)  6  M»  &  W.  60. 

c)  5  EU.  &  Bl.  30. 


CASES  IN  CHANCERY. 


699 


Mr.  RoUt  Q.  C,  would  be  satisfied  with  the  decree  pro-         1857. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  question  in  this  case  resolves  itself  into  the  con- 
straction  to  be  put  upon  the  indenture;  and  upon  the 
tenns  of  the  indenture  it  is  clear  that  the  mines  and 
minerals  under  the  lands  coloured  red  were  included  in 
and  did  pass  by  the  lease;  but  that  the  Defendants  were 
not  authorised  by  that  indenture  to  work  them,  or  to 
execute  any  works  upon  those  lands,  or  to  search  for  any 
coal  or  mineral  therein.  [His  Honor  shewed  this  from  the 
words  of  the  indenture  and  from  the  evidence  as  to  the 
conduct  of  the  parties ;  and  proceeded — ] 

As  to  the  rest  of  the  lands  comprised  in  the  indenture, 
the  common  law  right  is  now  clear  from  the  decision  of  the 
Court  of  Queen's  Bench  in  &nuirt  v.  Morton  {a) — ^although 
that  did  not  carry  the  law  further  than  the  decision  of  the 
Court  of  Exchequer  in  Harris  v.  Ryding  (b).  In  Smart  v. 
Morton^  there  was  a  plea,  that,  in  the  deed  by  which  the  sur- 
&oe  was  granted  to  the  parties  through  whom  the  Plaintiff 
claimed,  there  was  an  express  reservation  of  the  mines,  with 
liberty  to  work  those  mines  and  drive  drifts,  and  use  any 
other  ways  for  the  better  and  more  commodious  working 
and  winning  the  same;  and  the  grantor  covenanted  to  pay 
treble  damages  for  such  loss  or  damage  as  should  be  sus« 
tained  by  the  grantee  ;  that  it  was  in  the  necessary  and 
needful  working  of  the  mines  that  the  Defendant  had 
caused  the  damages  complained  of,  and  that  he  was  ready 
to  pay  damages  according  to  the  covenant  But,  on 
demurrer,  the  Court  held,  that  the  plea  was  bad  ;  for  the 
occupier  of  the  surface  had  a  primft  facie  right  to  the  sup- 


(a)  5  £U.  &  Bl.  30. 


(6)  6  M.  &  W.60. 
zz2 
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1857.        port  of  the  aubjacent  strata^  and  the  deed  did  not  authoriw 
any  working  in  derogation  of  that  right. 


And  so,  converselj,  where  the  minerals  are  demised  and 
Judgineut.  ^j^^  surface  is  retained  by  the  lessor,  there  arises  a  primA 
{jBLcie  inference  at  common  law  upon  every  demise  of 
minerals  or  other  subjacent  strata,  that  the  lessor  is  de- 
mising them  in  such  a  manner  as  is  consistent  with  the 
retention,  by  himself,  of  his  own  right  to  support,  as  in  the 
case  put  in  the  judgment  of  the  House  of  Lords  (a)  of  a 
demise  of  the  upper  part  of  a  house.  If  I  demise  to  yon 
the  lower  story  of  a  house,  and  reserve  to  myself  an  npper 
story,  the  presumption  is  that  I  do  not  part  with  my  right 
to  be  supported  by  the  story  I  demise. 

It  is  true,  there  may  be  an  express  stipulation,  as  there 
was  in  Rowbotham  v.  Wil8on(b),  by  which  the  owner  of 
the  surface  waives  his  right  to  support,  and  agrees  to  allow 
the  mines  to  be  so  worked  as  to  destroy  his  property;  but 
in  the  absence  of  express  words,  shewing  distinctly  that  he 
has  waived  or  qualified  his  right,  the  presumption  is,  that 
what  he  retains  is  to  be  enjoyed  by  him  mode  et  form&  as 
it  was  before,  and  with  that  natural  support  which  it  pos- 
sessed before  he  parted  with  the  subjacent  strata;  and  so 
it  would  be  in  the  case  of  a  watercourse  or  other  easement 
of  a  like  nature. 

If  any  evidence  were  required  in  aid  of  this  presumption, 
no  deed  ever  contained  clearer  indication  than  the  present, 
that  the  property  was  intended  to  be  occupied  and  enjoyed 
as  before  the  lease ;  for  here  there  is  an  express  covenant 
on  the  part  of  the  Defendants  to  supply  the  Plaintiffs  "  or 
other  the  occupier  or  occupiers  for  the  time  being  of 
Brymbo  Hall"  the  mansion  in  question,  with  coal  But  no 
such  evidence  is  required. 

(a)  2  Macq.  449.  (6)  25  Law  J.  (Q.  R)  362. 
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DxcLAJEtx,  that  the  Defendants  are  not  entitled,  nnder  the  lease,  to 
▼ork  any  coal  or  mineral,  or^execnte  any  works  upon  the  portion  of 
laud  marked  red  upon  the  plan  attached  to  the  lease,  or  to  seardi 
for  any  coal  or  mineral  therein;  and  order  an  injunction  accordingly. 

Dbclaab  that  the  Plaintifb  are  entitled  to  have  a  sufScient  support 
for  upholding  the  mansion-house  called  Brymbo  Soli,  and  the  offices 
and  buildings  upon  the  said  portion  of  land  coloured  red ;  and  that 
the  Defendants  are  not  entitled  to  remove  any  of  the  earth  or  soil 
necessary  for  such  support  from  any  part  of  the  demised  premises. 

IiTQUiKE  whether  any  and  what  part  of  the  lands  comprised  in  the 
indenture  of  demise,  other  than  the  portion  of  land  coloured  red, 
affords  such  support  to  the  said  mansion-house,  offices,  and  build- 
ings, as  to  render  it  necessary  that  the  same  or  any  or  what  part 
thereof  should  be  left  undistm*bed  for  the  purpose  of  such  support. 

Liberty  for  Plaintiffs  to  bring  any  such  action  as  they  may  be 
advised  in  respect  of  any  past  working  of  the  mines. 

Defendants  to  permit  Plaintiffs,  at  all  reasonable  times,  to  have 
access  to  the  mines,  for  the  purpose  of  making  such  supports  as  may 
be  necessary  for  upholding  the  mansion. 
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HICKS  V.  HASTINGS. 


Jun€  \ads 
2nd;  July 

.  loth&im. 
Elizabeth  barker,  by  her  wm,  in  I8O7,  appointed  Baumdariei-^ 
the  manor  of  WaMon  (which  in  1796  had  been  limited  to     ^•'^^^ 
the  use  of  Mason  and  Grigson  and  their  heirs,  upon  trust,  ^w^^STa^ 
as  she  should  by  will  appoint,)  to  uses  tinder  which,  in  1828,  pointed  the 

''  '^'^  manor  of  W, 

the  Plaintiff,  then  an  infant,  became  entitled  as  tenant  in  (over  which 
tail  in  possession ;  and  she  devised  her  residuary  real  estate  equitable"* 
to  Harvey,  Hebgin^  and  Mason,  and  their  heirs,  upon  trust  ^l'^^  ^^  tfto 

to  selL  usefl,  under 

which  the 
Plaintiff  be- 
came entitled 
as  tenant  in 
tail  in  possession,  and  deyiaed  her  residuary  real  estate  to  trustees  upon  trust  to  sell.  The 
trustees  sold  (inter  alia)  a  field,  part  of  whioh  was  shown  by  the  abstract  to  be  parcel  of 
the  manor,  and  procured  the  legal  estate  in  the  whole  to  be  oonveyed  to  the  purchaser. 
Rdd,  that,  notwithstanding  the  fault  of  the  confusion  lay  with  the  party  through  whom 
the  Plaintiff'  claimed,  the  Plaintiff  was  not  precluded  from  establishing  in  this  Court  a 
claim  to  his  portion  of  the  land,  and  to  a  proportional  part  of  the  rents  from  the  time  when 
became  of  age.    And  an  inquiry  was  directed,  in  what  part  of  the  field  the  Plaintiff's 
portion  was  situate. 


SkUemmi. 
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1857.  In  1814,  Harvey,  Hebgin,  and  Masoriy  proceeded  to  sell 

the  residuary  real  estate  of  the  testatrix,  together  with  other 
lands  not  comprised  in  the  residuary  devise,  in  lots.  Lot  11 
being  described  in  the  particulars  of  sale  as  containing 
6  a.  1  r.  24  2>.,  "  whereof  2  a.  3  r.  are  freehold,  and  the  residue 
leasehold,  for  the  term  of  900  years>  commencing  20th 
March,  1567,  at  a  peppercorn  rent'*  Sraith  Hastings 
became  the  purchaser  of  Lot  11,  and  took  a  conveyance 
accordingly,  Origson  and  Mason  joining  in  such  convey- 
ance so  as  to  pass  their  legal  estate,  if  any,  in  the  premisesi 

Smith  Hastitiga  afterwards  sold  and  conveyed  a  portion 
of  the  property  to  the  Defendant  Seeker,  and  by  his  will 
devised  the  remainder  to  his  children  the  infant  Defendants, 
and  appointed  his  wife,  the  Defendant  £b7tiA.J7aati9i98,  his 
executrix.     He  died  in  1849. 

The  Plaintiff  attained  the  age  of  twenty-one  in  the  same 
year ;  after  which  he  executed  a  disentailing  deed,  vesting 
the  manor  in  himself  in  fea 

The  bill  averred,  that  the  2  a.  3  r.,  described  in  the  par- 
ticulars of  sale  as  freehold,  were,  in  &ct,  parcel  of  the  manor, 
and  did  not  pass  under  the  residuary  devise ;  and  that  this 
circumstance  appeared  by  the  abstract  delivered  to  Hastings 
before  he  completed  his  purchase ;  and  prayed  that  an 
account  might  be  taken  of  the  rents  of  the  2  a.  3  r.  received 
by  him  and  by  the  Defendants  Sarah  Hasti/iigs  sJidSedcer 
since  the  1st  of  June,  1831,  when  the  Plaintiff  became 
entitled  to  the  manor  as  tenant  in  tail  in  possession ;  that 
the  Defendants  might  be  decreed  to  convey  the  2  a.  3  r.  to 
the  Plaintiff;  and  that  a  commission  might  issue,  or  direc- 
tions be  given  for  ascertaining  and  settling  the  boundanes 
of  the  2  a.  3  r.,  or,  if  such  boundaries  could  not  be  ascertained, 
that  a  quantity  of  land  of  equal  value  might  be  set  out  of 
the  inclosure  forming  Lot  11. 
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Evidence  was  adduced  on  the  part  of  the  Plaintiiis  to         )857. 
shew  that  the  2  a.  Sr.  was  originally  copyhold,  but  in  1793 
became  extinguished  in  and  formed  parcel  of  the  manor. 

_„„_____  Arffuntent, 


Mr.  Rolt,  Q.  C,  and  Mr.  Rowcliffe,  for  the  PlaintifiF,  con- 
tended that  the  evidence  shewed  that  the  2  a.  3  r.  was  parcel 
of  the  manor  as  early  as  1793  ;  and  that  Smith  Hastings 
had  taken  a  conveyance  with  notice  of  that  circumstance. 
That  being  so,  there  must  be  a  decree  as  in  Hicks  v. 
Sallitt  (a), — a  suit  instituted  by  the  same  Plaintiflf  in  re- 
ference to  the  same  devise,  and  which  ought  to  have  set  at 
rest  all  questions  arising  under  it — for  an  account  and  recon- 
veyance ;  or,  if  the  boundaries  cannot  be  ascertained,  the 
Plaintiflf  should  have  an  equivalent :  I'he  Duke  of  Leeds  v. 
The  Earl  of  Strafford  (b),  The  Attorney  General  v.  Ful- 
Urton  (c),  and  TJte  Attomey-Oeneral  v.  Stephens  (d). 

Mr.  Cairns,  Q.  C,  and  Mr.  Toiler,  for  the  Defendant  Sarah 
HastiTigs,  and  Mr.  W,  W,  Cooper,  for  the  infant  Defendants, 
contended  that  the  evidence  did  not  shew  that  the  2  a.  3  ?*. 
ever  formed  part  of  the  manor;  and  even  if  it  did,  they  dis- 
puted the  PlaintiflTs  right  to  a  decree,  on  the  ground  that 
the  confusion  of  the  2  a.  3  r.  with  the  rest  of  the  land 
sold  by  the  trustees  in  Lot  11,  was  owing  to  the  negligence 
of  the  testatrix  through  whom  the  PlaLntiff  claimed.  The 
Court  would  leave  the  Plaintiflf  to  his  remedy,  if  he  was 
entitled  to  any,  at  law. 

Mr.  Amphlett  for  the  Defendant  Seeker, 
Mr.  RoU,  Q.  C,  in  reply, 

Vice-Chancellor. — The  peculiarity  here  is,  that  the 

(a)  3  D.  M.  G.  792.  (</)  1  K.  &  J.  724,  aud  cases 

(6)  4  Ves.  180.  thero  cited. 

(c)  2  Vea.  &  Bea.  268.      . 
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determination  of  the  question  in  your  favour  would  not 
bind  the  party  entitled  in  remainder  expectant  upon  the 
determination  of  the  term  of  1567. 

Mr.  RoU, — That  circumstance  cannot  deprive  the  devisees 
of  the  right  in  the  interim  to  have  the  question  determined 
as  between  themselves  and  those  claiming  under  them. 

Judgment  reserved. 


July  13M.        Vicb-Chancellor  Sir  W.  Page  Wood  : — 

Judgment, 

I  cannot  do  better  than  to  preface  my  judgment  in  this 

case  by  repeating  the  observations  of  the  Lord  Chancellor 
in  the  cause  of  Hicks  v.  Sallitt  (a),  as  to  the  discretion 
which  the  Court  is  called  upon  to  exercise  in  a  case  where, 
as  here,  it  is  almost  impossible  not  to  have  a  strong  leaning 
in  favour  of  Defendants  who  are  in  possession  of  property 
purchased  so  long  ago : — "  Parties  filling  such  a  position 
ought  not  certainly  to  be  disturbed,  unless  a  dear  case  be 
made  out  against  them ;  but  when  such  a  case  is  made  out 
it  is  the  duty  of  the  Court  to  decide  in  £a.vour  of  the  Plain- 
tiff without  displeasure  against  him  for  asserting  what  the 
result  shews  to  be  his  legal  right'' 

As  to  the  merits  of  the  particular  point  now  urged,  there 
can  be  no  reasonable  ground  for  doubt  The  Plaintiff  shews 
that  the  2  a.  3  r. — ^the  piece  of  land  now  in  question— was 
clearly  parcel  of  the  manor  in  1793.  He  makes  out  a  dear 
prima  &cie  case  that  his  land  was  conveyed  to  SmiA 
Hastvnga,  through  whom  the  Defendants  claim;  and  that 
Hastvnga  took  his  conveyance  with  full  notice,  on  the  title 

(a)  3  D.  M.  G.  792. 
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deeds,  of  the  limitations  under  which  the  Plainti£f  has 
become  entitled. 

To  rebut  that  prima  facie  case,  the  Defendants  seek  to 
raise  a  doubt  as  to  the  identity  of  the  roads  by  which  the     '^^tdgment. 
property  is  described  as  bounded. 

[His  Honour  stated  the  evidence  on  this  subject,  and 
held  that  this  doubt  was  unfounded] 

It  was  argued,  that  I  ought  not  to  direct  a  reconveyance 
as  prayed  by  the  bill,  but  to  leave  the  PlaintiflF  to  his  remedy 
at  law.  Now,  the  course  at  law  is  this.  The  Plaintiff 
points  out  the  land,  and  the  sheriff  delivers  possession  of 
the  land  so  pointed  out ;  and  if  he  delivers  too  much  the 
Court  sets  that  right  by  summary  relief:  but  in  a  case  like 
the  present,  the  Court  could  not  afford  such  summary  relie£ 
Consequently,  to  leave  the  parties  to  their  remedy  at  law, 
would,  in  this  case,  be  to  deprive  the  Plaintiff  of  any 
remedy. 

This  is  not  the  ordinary  case  of  confusion  of  boundaries. 
The  testatrix  having  6  a.  1  r.  24s p.,  which  is  partly  freehold, 
partly  leasehold,  devises  the  freehold  part  to  the  Plaintiff 
and  the  leasehold  part  to  trustees  for  sale.  The  trustees 
undertake  to  discharge  that  trust  and  proceed  to  sell  It 
then  became  the  duty  of  the  trustees  to  see  that  the  lease- 
hold part,  and  no  more,  was  comprised  in  the  conveyance 
to  the  purchaser,  and  the  duty  of  the  purchaser  to  do  the 
like.  It  is  true  that  the  testatrix  was  the  party  to  blame 
for  the  confusion  of  the  freehold  land  improperly  sold  by 
the  trustees  with  the  leasehold.  But  in  reference  to  that 
argument,  Clarke  v.  Tcmge  (a),  which  was  referred  to  in 

(a)  5  Beav.  52a 
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1857.  Hicka  v.  SaUitty  appears  to  me  to  have  a  material  bearing. 
There  the  Flaintiflb  were  entitled  to  an  advowson,  and  were 
also  entitled  as  impropriators,  although  ignorant  of  their 
rights  in  that  respect,  to  a  portion  of  the  com  tithes.  The 
Defendant,  as  rector  of  the  parish,  was  also  entitled  to  a 
portion  of  the  com  tithes,  but  from  the  time  of  his  collation 
he  had  received  the  whole.  In  this  state  of  things  an  award 
was  made,  and  afterwards  confirmed,  by  which  all  the  tithes 
were  commuted  for  a  gross  sum,  the  whole  of  which  was  to 
be  paid  to  the  rector  and  his  successors.  To  this  award  the 
Flaintifis  as  patrons  had  assented :  through  their  neglect 
the  whole  became  mixed  together  and  confused  ;  and 
accordingly,  when  they  came  to  file  their  bill,  seeking  to 
establish  a  claim  to  their  proportion  of  the  rentcharge,  it 
was  contended  that  they  were  concluded  by  the  award  to 
which  they,  as  owners  of  the  advowson,  had  consented. 
But  Lord  Langdale  did  not  take  that  view  of  the  case. 
After  holding,  upon  the  preliminary  question,  that  the 
Plaintiff's  were  entitled  to  a  portion  of  the  com  tithes,  and 
that  the  portion  to  which  they  were  so  entitled  was  a  moiety, 
he  said  this : — "  The  case  is  attended  with  considerable 
difficulty  ;  but  on  the  best  consideration  which  I  have  been' 
able  to  give  to  the  Act,  I  think  that  the  Plaintiffi  are  not 
precluded  from  seeking  to  establish  in  this  Court  a  claim 
to  a  portion  of  the  rentcharge  commensurate  with  the 
proportionate  value  of  their  portion  of  tithes,  which  was 
a  part  of  the  consideration  for  which  the  rentcharge  was 
given  "  (a). 

There,  the  property  in  question  being  a  mere  money 
charge,  the  decree  was  comparatively  easy  to  frame.  Here, 
I  can  only  deal  with  the  case  by  way  of  inquiry. 

I  must  declare,  that  the  Plaintiff"  is  entitied  to  the  2  a.  3  r. 
(a)  Id.  538. 
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described  as  freehold  in  the  particulars  of  sale,  and  consti- 
tuting part  of  Lot  11 ;  there  will  then  be  a  decree  for  the 
Plaintiff,  as  in  Hicks  v.  SaUUt,  comprising  a  direction  that 
all  the  Defendants  join  in  the  conveyance  of  the  property 
in  question  to  the  Plaintiff,  and  a  declaration  that  the 
Plaintiff  is  entitled  to  the  rents  and  profits  received  by  the 
Defendants,  or  any  of  them,  or  by  STniih  Hastings,  deceased, 
since  the  1st  of  June,  1831,  in  respect  of  the  2  a.  3  r. 
Then  there  will  be  an  inquiry  in  what  part  of  the  6  a.  1  r.  24^p, 
comprised  in  Lot  11,  the  2  a,  Sr,  are  situate ;  and  who  has 
been  in  possession  of  the  same ;  and  a  declaration  that  if 
it  shall  appear  that  the  6  a.  1  r.  24  p.  have  been  held  at  one 
rent,  the  Plaintiff  is  entitled  to  a  proportional  part  in 
respect  of  the  2  Ow  3  r.  as  against  the  Defendant  Sarah 
Hastings,  reserving  the  question,  as  between  her  and 
Becker,  of  Seeker's  liability. 


1867. 


Judgment, 


My  difficulty  as  to  Seeker  is  this,  that  I  am  not  sure  that 
what  was  conveyed  to  him  by  Smith  Hastings  comprised 
any  part  of  the  2  a.  3  r.  in  question;  but  I  am  clear  that  the 
conveyance  to  Smith  Hastings  comprised  the  whole. 
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June  20eh, 
Jul^ia,2nd,  JARROLD  v.  HOULSTOK 

dk  9th. 

Cowfrighi  1.  HE  Plaintiffs  were  the  publishers  of  a  work  written  by 

^Inju^um  ^^'  -Sret^ar,  called  *'  The  Guide  to  Science/'  the  purpose  of 

^^r^J^^  which  was  to  explain  upon  scientific  principles,  and  by 

tionaUe.  means  of  questions  and  answers  arranged  in  the  form  of  a 

Ifanyperson  systematic  course  of  instruction,  some  of  the  ordinary  phe- 

by  pains  and  nomena  of  nature,  for  the  benefit  of  younff  persons  and  others 

labour  collectfl       .      ,  .  .       ./»        i        ^ 

and  reduces      wno  have  not  received  a  scientific  education. 

into  the  form 

ofaBystematio         mr      -n  i»     j 

course  of  in-  The  Defendants  were  the  publishers  of  a  book  called 

th^^'q^ues-  '"Th®  Reason  Why/'  purporting  to  be  written  by  a  Mr. 

he  mr*fl^  ^Aiip,  the  general  scope  and  design  of  which  was  similar 

ordinary  per-  to  that  of  the  Flaintiffi;  and  in  which,  as  in  the  Plaintiffi', 

sons  asking  in    .v       .      .        ..  .  ,  i.  .  i 

reference  to  the  mstruction  was  given  by  means  of  questions  and  an 
phenomooaof  ^wers,  arranged  under  heads,  and  in  the  form  of  a  system- 
nfe,  with  an-     atic  course. 

swers  to  those 
questions,  and 

explanations         The  bill  was  for  an  injunction  to  restrain  the  Defendants 

of  those  ^ 

phenomena, 

whether  such  explanations  and  answers  are  furnished  by  his  own  recollection  of  his  former 

general  reading  or  out  of  works  consulted  by  him  for  the  express  purpose,  the  reductiop 

of  questions  so  collected,  with  such  answers,  under  certain  heads  ana  in  a  scientific  fonD,ia 

sufficient  to  constitute  an  original  work,  of  which  the  copyright  wiU  be  protected. 

But  another  person  may  originate  another  work  in  the  same  general  form,  prorided  he 
does  so  from  his  own  resources  and  makes  the  work  he  so  originates  a  work  of  his  own  by 
his  own  labour  and  industry  bestowed  upon  it. 

In  determining  whether  an  injunction  should  be  ordered,  the  question,  where  the  matter 
of  the  Plaintiff's  work  is  not  original,  is,  how  fiu-  an  unfiur  or  undue  use  has  been  made  of 
the  work. 

Instances  of  unfair  or  undue  use,  and  the  contrary,  in  works  of  this  description. 

If,  instead  of  searching  into  the  common  sources  and  obtaining  your  subject  matter  from 
thence,  you  avail  yourself  of  the  labour  of  your  px^ddecessor^  adopt  his  arrangement  and 
questions,  or  adopt  them  with  a  colourable  Tariatlon,  it  is  an  legitimate  use. 

Falsely  to  deny  that  you  luiTe  copied  or  taken  any  idea  or  language  from  another  woriCi 
strong  indication  of  animus  furandi 

Notwithstanding  BeU  v.  WhiUkead  (8  Jur.  68),  if  the  Ck>urt  is  led  to  the  oondosion  that 
there  has  been  piracy,  it  will  not  grudge  any  labour  that  may  be  requisite  in  order  to  as- 
certain how  far  the  injunction  should  extend. 

Form  of  injunction  where  certain  distinct  parts  of  a  work  like  the  above  are  nDot^'eo* 
tionable  and  others  contain  piraciea. 
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from  publishing,  selling,  or  disposing  of  any  copies  or  copy 
of  "The  Reason  Why/' 

The  Plaintiffs  contended,  that  Dr.  Brewer  wajs  to  be 
considered  as  the  first  person  to  whom  it  had  occurred  to 
explain,  in  the  fonn  of  question  and  answer,  the  familiar 
phenomena  of  life.  They  therefore  insisted,  that  the  whole 
of  the  Defendant's  book  was  an  infringement  of  their  copy- 
right. At  the  same  time  they  set  out  particular  questions 
and  answers  contained  in  the  Defendant's  book,  which  they 
alleged  to  be  copied  or  merely  colorably  altered  from  their 
own. 


186' 


SlaiemetU, 


PhUp  filed  an  affidavit,  in  which  he  admitted  that  he 
had  taken  suggestions  from  Dr.  Brewer's  book  as  to  the 
authorities  to  be  referred  to  in  compiling  a  work  like  his 
own.  He  met  the  specific  charge  of  the  Plainti£&  as  to 
having  copied  or  merely  colorably  altered  the  particular 
questions  and  answers  set  out  in  their  affidavit,  by  referring 
generally  to  other  works  where  the  same  subjects  were  dis- 
cussed; but  did  not  account  for  patent  resemblances  be- 
tween his  own  book  and  the  Flaintifb',  by  saying  that  he 
took  the  question  or  the  answer  from  any  of  such  common 
sources.  He  then  denied  that  he  had  copied  or  taken  any 
idea  or  language  from  the  work  of  Dr.  Brewer. 

The  Defendant's  book  was  in  two  parts,  and  arranged  in 
lectures.  No  specific  objection  was  raised  to  the  second 
part,  or  to  the  first  lecture  of  the  first  part.  The  two  books 
were  perfectly  dissimilar  in  form,  size,  and  illustration. 

It  appeared  that  the  Plaintiff  Dr.  Brewer  had  been  in 
the  habit  of  collecting  for  a  long  period  the  inquiries  he  had 
heard  made  by  very  many  persons,  and  of  soliciting  other 
inquiries  from  persons  of  observant  habits  and  familiar 
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Statement, 


with  common  phenomena;  and  had  noted  down  sucli 
inquiries  from  time  to  time;  that  he  had  collected  other 
questions  from  books ;  and  that  the  inquiries  and  questions 
so  collected  by  him,  with  answers  furnished  partly  from  his 
own  information,  partly  by  consulting  particular  works  for 
that  express  purpose,  formed  the  materials  of  his  work. 


Argument.         Mr.  jBoft,  Q.C.,  and  Mr.  KarslaJee,  now  moved  for  an  in- 
junction  as  prayed  by  the  bill. 


Mr.  Cairns,  Q.C.,  and  Mr.  J.  Hinde  Palmer,  for  the  De- 
fendants, denied  that  copyright  could  exist  in  a  work  of  this 
descriptioa  Confessedly,  there  was  no  originality  in  the 
scientific  principles  enunciated  As  little  was  there  in  the 
form  of  the  work :  questions  and  answers  having  been  em- 
ployed in  many  other  instances  to  explain  familiar  pheoo- 
mena  of  nature  upon  scientific  principles.  Neither  was 
there  originality  in  the  particular  questions  or  answers  in 
the  Plaintifib'  book;  for,  with  regard  to  the  questions,  some 
had  been  contributed  in  answer  to  advertisements  publish- 
ed by  Dr.  Brewer  for  the  purpose,  so  that  the  copyright  if 
any,  would,  as  to  these,  be  in  the  persons  by  whom  they 
were  contributed,  and  the  rest  were  what  he  heard  asked  by 
others,  or  got  firom  books ;  and  as  to  the  answers,  they  were 
readily  obtained  from  sources  of  information  common  alike 
to  both  authors.  The  originality,  if  any,  was  confined  to 
the  arrangement^  and  that  was  not  allied  to  have  been 
infringed. 

Assuming,  however,  that  the  work  was  one  in  which 
there  could  be  copyright,  here  there  had  been  no  infringe- 
ment The  similarity  of  which  the  Plaintiffs  complained 
was  accounted  for  by  the  vast  variety  of  common  sources 
from  which  such  information  can  be  derived.     It  did  not 
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prove  that  there  had  been  copying  or  any  unfair  use 
of  the  Plaintiflfe'  work:  Murray  v.  Bogue{<i)\  and  even 
where  there  has  been  clear  copying,  and  a  copying  of 
errors,  if  confined  merely  to  extracts  or  particular  passages 
of  the  Plaintiffs'  work,  this  Court  is  in  the  habit  of  refus- 
ing an  injunction,  upon  the  ground  that  the  litigation  of 
such  minute  inquiries  injuriously  occupies  the  time  of 
the  Court  to  the  exclusion  of  more  important  business: 
Bdl  V.  Whitehead  (b).  The  inclination  at  the  present  day 
is  rather  to  restrict  than  to  increase  injunctions  in  such 
cases  before  the  establishment  of  the  .legal  title,  and  to 
give  increased  weight  to  the  question  which  side  is  most 
likely  to  suflfer  by  an  erroneous  judgment,  and  to  the  pre- 
judicial effect  an  injunction  may  have  on  the  trial  of  the 
action:  M'Neilly.  WUUam8(c\ 


1867. 


Argument. 


Mr.  RoUy  Q.C.,  in  reply,  referred  to  Lewis  v.  FuUar- 
ton(d),  as  showing  that  an  injunction  ought  to  be  granted, 
although  the  piracy  was  confined  to  extracts,  and  without 
waiting  till  the  pirated  parts  could  all  be  ascertained. 

The  Vice-Chakcellor  said,  he  must  take  time  to 
examine  the  books  more  minutely.  He  was  satisfied  that 
the  Defendant  PhUp  had  taken  portions  of  his  book,  and 
no  inconsiderable  portions,  although  perhaps  in  detached 
pieces,  from  the  Plaintiffs'  work;  and  it  was  very  greatly 
to  be  regretted  that  he  had  not  stated  candidly  at  once 
how  much  he  had  taken.  Much  of  the  matter,  however, 
and  much  of  the  labour  was  his  own.  Even  the  process  of 
altering  and  transposing  the  Plaintiffi'  questions  and  other 
matter  must  have  been  laborious.  Still,  with  much  matter 
of  his  own,  he  had  intermixed  a  very  considerable  quantity 
of  the  PlaintiflEs'.     And  the  question  for  the  Court  to  deter- 


(a)  1  Drew.  363. 
(6)  3  Jur.  68. 


(c)  11  Jur.  344. 

(d)  2  Beav.  6. 
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mine — a  question  always  of  great  nicety — ^was,  whether  the 
quantity  so  taken,  on  such  a  subject,  was  sufficient  to 
justify  an  injunction,  and,  if  so,  to  what  extent  the  in- 
junction was  to  go.  The  investigation  had  already  proved 
exceedingly  laborious,  and  would  be  so  whenever  it  was 
resumed.  All  the  books  referred  to  as  common  sources 
must  be  examined. 


Judgment  reserved. 


July  9th. 

J^idgmetU. 


Vice-chancellor  Sir  W.  Page  Wood  (after  stating 
the  object  of  the  motion) — 

The  case  made  by  the  Plaintiffs  is,  that  they  are  the 
publishers  of  a  work  written  by  Dr.  Brewery  called  "The 
Quide  to  Science,^'  which  has  now  passed  through  eleTen 
editions,  the  character  of  which  it  is  necessary  in  the  fir^t 
instance  to  state,  because  it  was  argued — although  it  ap 
peared  to  me  to  be  in  vain  to  attempt  to  raise  such  an 
argument — ^that  the  work  was  one  in  which  there  could 
be  no  copyright. 

The  work  does  not  lay  claim  to  any  originality  with 
reference  to  the  scientific  doctrines  contained  in  it  The 
author  does  not  profess  to  have  made  any  discovery  in 
science,  or  to  do  more,  in  the  work  in  question,  than  to 
provide  for  the  young,  and  other  persons  who  have  not 
been  in  the  habit  of  making  observations  for  themselves, 
information  by  which  some  of  the  ordinary  phenomena  of 
common  life  may  be  explained  to  them  on  scientific  princi- 
ples, and  they  may  themselves  be  led  to  observe  and  to 
reflect  upon  those  wonderful  laws  of  nature,  by  which  the 
most  ordinary  phenomeua  are  governed. 
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Such  being  the  purpose  and  object  of  the  work,  the 
author  tells  us  he  composed  it  in  this  way :  He  says,  he 
was  indebted  in  some  degree  to  other  works;  but  that  he 
was  in  the  habit  also  of  collecting  for  a  long  period  the 
inquiries  that  he  heard  made  by  very  many  persons,  and 
eren  of  soliciting  inquiries  from  persons  of  observant  habits 
and  &miliar  with  common  phenomena;  that  he  noted 
down  such  inquiries  fit>m  time  to  time  in  a  note  book;  and 
that  the  inquiries  so  collected  by  him,  with  answers  fur- 
nished partly  from  his  own  information,  partly  by  considt- 
ing  particular  works  for  that  express  purpose,  form  the 
material  of  the  work  in  questioa 


1857. 
Jarbold 

V, 
HOUUTON. 

Judgment* 


That  an  author  has  a  copyright  in  a  work  of  this  de- 
scription is  beyond  all  doubt.  If  any  oae  by  pains  and 
labour  collects  and  reduces  into  the  form  of  a  systematic 
course  of  instruction  those  questions  which  he  may  find 
ordinary  persons  asking  in  reference  to  the  common  phe- 
nomena of  life,  with  answers  to  those  questions,  and  ex- 
planations of  those  phenomena^  whether  such  explanations 
and  answers  are  furnished  by  his  own  recollection  of  his 
former  general  reading,  or  out  of  works  consulted  by  him 
for  the  express  purpose,  the  reduction  of  questions  so 
collected,  with  such  answers  under  certain  heads  and  in  a 
scientific  form,  is  amply  sufficient  to  constitute  an  original 
work  of  which  the  copyright  will  be  protected  Therefore^ 
I  can  have  no  hesitation  in  coming  to  the  conclusion  th?it 
the  book  now  in  question  is  in  that  sense  an  original  work, 
and  entitled  to  protection. 


The  next  question  is,  to  what  extent  a  work  of  this 
description  is  entitled  to  protection,  r^ard  being  had  to 
the  obviously  common  sources  from  which  the  answers  to 
the  questions  it  contains  may  be  collected,  and,  I  may  add, 
to  the  common  subjects  by  which  many  of  the  questions 
may  be  suggested.     In  reference  to  this  question,  it  ap- 

VOU  JII.  AAA  K.  J. 
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2!!^^  pears  to  me  that  the  Plaintifi'  work  partakes  of  the 
character  of  a  class  of  books  as  to  which  questioDs  of 
copjrright  have  been  often  before  the  Court,  namely, 
Jp^^meni.  ^^ctionaiies  of  art  and  science,  encyclopaedias,  and  tiie  like, 
although  it  is  of  a  humbler  character  than  an  encyclo- 
paedia. I  cannot  concur  in  the  view  taken  by  the  Plab- 
tifib'  counsel,  that  Dr.  Brewer  can  be  considered  as  the 
first  person  to  whom  it  has  occurred  to  explain  in  the 
form  of  question  and  answer  the  feimniar  phenomena  of 
life.  Several  recent  books  of  that  character  have  been 
referred  to  by  both  parties  to  this  suit ;  and  I  might  go 
further  back  and  refer  to  the  various  books  in  which 
scientific  information  is  conveyed  in  the  form  of  dialogues. 
It  is  dear,  that,  whether  the  form  of  dialogue  or  that  of 
question  and  answer  be  adopted  for  the  purpose,  there 
is  no  such  originality  in  the  construction  of  a  work  like 
the  present  as  to  prevent  another  person  finom  originating 
another  work  in  the  same  general  form,  provided  he  does 
so  firom  his  own  resources,  and  makes  the  work  he  so 
originates  a  work  of  his  own  by  his  own  labour  and  in- 
dustry bestowed  upon  it  Therefore,  so  far  as  the  general 
character  of  the  work  is  concerned,  it  is  impossible  to  say 
that  the  mere  circumstance  of  the  Defendants'  book  being 
constructed  in  a  similar  general  form  amounts  to  the 
slightest  evidence  of  a  fraudulent  intention  on  the  part  of 
the  composer  to  injure  the  Plaintifib. 

The  really  di£Scult  question  in  cases  of  this  description, 
where  it  must  be  admitted  that  the  matter  is  not  original, 
is  how  far  the  author  of  the  work  in  question  can  be  said 
to  have  made  an  unfair  or  undue  use  of  previous  works 
protected  by  copyright.  As  regards  all  common  sources, 
he  is  entitled  to  make  what  use  of  them  he  pleases;  but^ 
as  Lord  Langdale  said  in  Lewis  v.  FuUarton{a),  he  is 

(a)  2  Beav.  6. 
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not  entitled  to  make  any  use  of  a  work  protected  by  copy-      v2ffL. 
right  which  is  not  what  can  be  called  a  fair  use. 


As  regards  the  question  of  fair  use  of  the  Plaintiflfe*  j^i^uiv^. 
work,  the  Defendant  to  a  great  degree  prevents  inquiiy. 
He  says  broadly  in  his  affidavit,  "  I  deny  that  I  copied  or 
took  any  idea  or  language  from  the  work  of  Dr.  Brewer," 
Upon  a  broad  statement  of  that  description,  the  question 
of  fair  use  is  almost  excluded.  He  does  not  say,  he  has  not 
read  the  work  of  Dr.  Brewer,  He  says  he  has  not  read 
the  second  edition,  or  seen  the  eleventh  edition;  and  that 
he  never  read  the  preface — a  denial  which,  of  itself,  raises 
an  inference  that  he  had  read  the  body  of  the  work:  and 
he  denies  that  he  has  taken  any  idea  or  language  from  it 

The  only  uses  consistent  with  that  statement  on  the 
part  of  the  Defendant  would  appear  to  be  these:  In 
publishing  a  work  in  the  form  of  question  and  answer  on  a 
variety  of  scientific  subjects,  he  had  a  right  to  look  to  all 
those  books  which  were  improtected  by  copyright,  and  to 
make  such  use  of  them  as  he  thought  fit,  by  turning  them 
into  questions  and  answers.  He  had  also  a  further  right, 
if  he  found  a  work  like  Dr.  Brewer's,  and,  perusing  it,  was 
struck  by  seeing — ^as  I  think  has  been  the  case  in  the 
present  instance — ^that  the  author  had  been  led  up  to 
particular  questions  and  answers  by  the  perusal  of  some 
other  work,  to  have  recourse  himself  to  the  same  work, 
although  possibly  he  would  not  have  thought  of  doing  so 
but  for  the  perusal  of  the  Plaintiffs'  book.  Both  these,  I 
apprehend,  would  be  perfectly  fair  and  legitimate  modes  of 
using  the  Plaintiflfs'  book;  and  neither  would  be  inconsis- 
tent with  Mr.  Philp's  affidavit,  that  he  has  not  copied  or 
taken  any  idea  or  language  from  Dr.  Brewer's  book. 

There  is  another  sort  of  legitimate  use  which  might 
fairly  be  made  by  Mr.  Philp,  although  it  is  scarcely  so 

A  A  A  2 
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2^Il^  consistoiit  with  what  he  has  deposed  to  in  his  affidavii 
It  would  be  a  legitimate  use  of  a  work  of  this  descriptioii 
if  the  author  of  a  subsequent  work,  after  getting  his  own 

Jw^^ment  ^^^^  ^^  great  pains  and  labour  into  a  shape  approximat- 
ing to  what  he  considered  a  perfect  shape,  should  look 
through  the  earlier  work  to  see  whether  it  contained  any 
heads  which  he  had  foigotten.  For  instance,  it  was  said — 
whether  accurately  or  not  I  have  not  thought  it  material 
to  inquire— that>  in  reference  to  the  several  modes  by 
which  heat  diffuses  itself,  the  books  to  which  the  De- 
fendant refers  as  common  sources  mention  only  *"  radia- 
tion, conduction,  and  absorption,^'  and  make  no  mention  of 
"convection" — a  term  found  only  in  the  Plaintiffs'  book 
imtil  taken  thence  by  Mr.  PhUp,  He  might  say  he  had  for- 
gotten "convection,"  and  therefore  add  it  to  his  booL 
But  surely  no  one  would  say  with  r^^ard  to  a  subject  of  so 
general  a  description  that  this  would  be  an  unbir  use  of 
the  Plaintifi&'  book,  provided,  upon  adding  the  word  to  his 
own  book,  he  used  his  own  mind  to  explain  what  "  convec- 
tion'' is,  and  explained  it  in  his  own  language  So  fiur, 
there  could  be  no  difficulty  if  the  case  rested  thera 

The  question  I  really  have  to  try  is,  whether  the  use 
that  in  this  case  has  been  made  of  the  PlaintiflGs'  book, 
has  gone  beyond  a  fair  use.  Now,  for  trying  that  question, 
several  tests  have  been  laid  down.  One  which  was  origi- 
nally expressedj  I  think  by  a  Common  Law  Judge,  and 
was  adopted  by  Lord  Lcmgdale  in  Lewis  v.  FuUartany  is, 
whether  you  find  on  the  part  of  the  Defendant  an  animus 
furandi — an  intention  to  take  for  the  purpose  of  saving 
himself  labour.  I  take  the  illegitimate  use,  as  opposed  to 
the  legitimate  use  of  another  man's  work  on  subject  mat- 
ters of  this  description  to  be  this :  I^  knowing  that  a 
person  whose  work  is  protected  by  copyright  has,  with 
considerable  labour,  compiled  from  various  sources  a  work 
iQ  itself  not  original,  but  which  he  has  digested  and 
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arraDged,  you,  being  minded  to  compile  a  work  of  a  like 
description,  instead  of  taking  the  pains  of  searching  into 
all  the  common  sources,  and  obtaining  your  subject  matter 
from  them,  avail  yourself  of  the  labour  of  your  predecessor, 
adopt  his  arrangements,  adopt  moreover  the  very  questions 
he  has  asked,  or  adopt  them  with  but  a  slight  degree 
of  colorable  variation,  and  tiius  save  yoiurself  pains  and 
labour  by  availing  yourself  of  the  pains  and  labour  which 
he  has  employed,  that  I  take  to  be  an  illegitimate  use. 
That  Mr.  Philp  has  made  this  use  of  the  Plainti£b'  book 
to  a  certain  extent  I  find  to  be  clear.  The  extent  to 
which  he  has  done  so  is  another  subject  of  consideration 
with  regard  to  the  injunction.  But^  as  I  said  at  the  dose 
of  the  argument,  I  have  come,  with  great  regret,  to  the 
conclusion  that  the  statement  in  his  affidavit  denying  that 
he  has  taken  any  idea  or  language  from  the  work  of  Dr. 
Brewer  is  wholly  inconsistent  with  any  conclusion  I  can 
arrive  at^  after  looking  at  the  numerous  passages  to  which 
I  have  been  referred.  I  extremely  regret  that  he  did  not 
take  the  frank  and  candid  course  of  stating  how  he  had 
used  the  book.  Had  he  done  so,  the  case  very  possibly 
might  now  wear  a  different  aspect.  But  it  is  a  strong 
feature  in  the  case,  as  to  the  animus  with  which  the  copy* 
ing  is  made,  when  I  find  a  positive  denial  of  any  idea  or 
language  having  been  copied  or  taken,  and  am  yet  com- 
pelled to  come  to  the  conviction,  that,  however  the  De- 
fendant may  satisfy  his  own  conscience,  no  other  person 
can  reconcile  that  denial  with  the  facts  developed  by  a 
comparison  of  the  works  in  question. 


1867. 


JttdtpnenU 


[His  Honour  then  gave  several  instances  in  which  the 
Plaintiffs'  work  had  been  unfairly  used  by  Mr.  Philp  in  the 
sense  defined  above,  and  proceeded:] 


The  conclusion  at  which  I  have  clearly  arrived  is  this — 
not  that  you  do  not  find  in  a  variety  of  other  books  many 
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of  the  subjects  which  Mr.  Philp  has  discussed,  either  in 
the  form  of  statement  or  in  the  form  of  question  and  an- 
swer, but  that  you  do  not  find  them  in  the  collocation  and 
phraseology  in  which  they  are  found  in  Dr.  Brewer's  book, 
or,  what  is  worse,  with  only  a  colourable  variation,  ingeni- 
ously and  purposely  introduced  in  collocation  and  phrase- 
ology ;  and  that  a  quantity,  and  a  considerable  quantity, 
on  the  whole,  of  the  Defendant's  book  has  been  thus  taken 
from  that  of  Dr.  Brewer, 


The  next  question  is,  what  course  the  Court  should  adopt 
where  it  appears  that  the  piracy  complained  of  extends 
only  to  about  one-half  of  the  Defendant's  book.  In  the 
present  case,  one-half  of  the  Defendant's  book  is  admitted 
by  the  Plaintiffs  to  have  nothing  to  do  with  their  book;  and 
there  is  much  more  of  the  latter  as  to  which  I  think  the 
Plaintiffs  take  an  exaggerated  view,  in  insisting  that  it  has 
been  pirated ;  and,  that  being  so,  the  question  which  weigh- 
ed most  on  my  mind,  and  which  made  it  necessary  for  me 
to  go  through  the  whole  of  the  books  of  the  two  authors 
was,  how  far,  regard  being  had  to  the  authority  of 
Mavyman  v.  Tegg  (a),  I  ought  to  deal  with  this  case  by 
way  of  injunction. 

In  Mawman  v.  Tegg,  Lord  Eldon  began  by  adverting  to 
an  attempt  that  had  been  made  in  the  argument  to  esta- 
blish that  the  alleged  piracy  was  intended  to  imitate  the 
Plaintifl^s  work  in  form  and  outward  appearance.  In  the 
case  before  me  there  is  no  charge  whatever  of  that  kind  The 
two  books  are  perfectly  dissimilar  in  form,  size,  and  illustrar 
tion.  The  respectable  publishers  are  wholly  free  from  that 
charge,  and  the  blamelies  with  the  writer  they  haveemployed. 
I  consider,  therefore,  as  Lord  Eldon  considered  in  Mawman 
V.  Tegg,  that  that  part  of  the  case  cannot  in  any  way  be 


(a)  2  EusseU,  385. 
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seriously  adverted  to.  After  this,  Lord  Eldon  says  he  is  very 
anxious  to  know  what  degree  of  copying  there  had  been  in 
the  case  before  him.  He  says,  ''The  persons  in  the  em- 
ployment of  the  Defendant  can  state  exactly  how  much 
they  copied,  and  what  parts  they  copied,  and  can  supply 
the  Court  with  the  knowledge  of  how  the  fact  really  stands, 
without  leaving  it  to  be  collected  from  inferences  more  or 
less  strong/'  I  have  already  expressed*  my  great  regret 
that  Mr.  PhUp  has  not  taken  that  course.  It  is  impossible 
for  me  now  to  ask  him  for  an  affidavit  stating  how  much 
he  has  copied,  when  he  has  already  filed  an  affidavit  deny- 
ing that  he  has  taken  a  single  idea  from  the  Plaintiffii' 
book.  Had  he  taken  a  different  course  in  this  respect,  it 
might  possibly  have  put  the  case  in  a  different  position.  The 
Defendant  in  Mavmuin  v.  Tegg  took  a  different  course,  and 
made  an  affidavit  stating  that  out  of  227,000  lines  2,160 
lines,  or  somewhere  about  a  hundredth  part  of  the  whole, 
had  been  copied.  The  Lord  Chancellor  felt  so  much  diffir 
culty  on  the  case,  that  he  ultimately  sent  a  reference  to  the 
Master  to  investigate  the  matter;  but  he  makes  these  obser- 
vations as  to  what  ought  to  be  done  about  the  injunction. 
He  says,  "  It  appears  to  have  been  Lord  Hardvncke's  opin- 
ion that  an  injunction  might  be  granted  against  the 
whole,  although  only  part  was  pirated;  and  in  the  instance 
of  MiUon'a  Paradise  Lost  with  Newton's  notes,  although 
there  was  nothing  new  in  that  book  except  the  notes,  he 
was  of  opinion  that  he  could  grant,  and  did  grant,  an 
injunction  against  the  whole  book.  There  is  a  case  of  an 
action  tried  before  Lord  Kenyon^  in  which  a  motion  was 
afterwards  made  for  a  new  trial;  and  there  Lord  Kenyon 
states  that  the  question,  whether  you  could  grant  an 
injimction  against  the  whole  of  a  book  on  account  of  the 
piratical  quality  of  a  part,  came  before  Lord  Bathurat; 
and  Lord  Bathv/rst  seems  to  have  held,  that  you  could  not 
do  80  unless  the  part  pirated  was  such  that  granting  an 
injunction  against  that  part  necessarily  destroyed  the  whole. 


1867. 
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Judgment, 


Lord  Kenyan,  who  possessed  great  infonnation  on  this 
subject,  states  himself  to  have  been  perfectly  satisfied  with 
the  opinion  of  Lord  Bathwrst  as  bearing  upon  the  judg- 
ment of  Lord  Hardwicke  and  the  other  cases.  In  the 
case  before  Lord  Kenyan,  the  declaration  at  law  contained 
a  count  for  publishing  the  whole  work,  and  another  for 
publishing  a  part;  and  Lord  Kenyan's  direction  to  the  jury 
seems  to  have  been,  to  find  damages  for  publishing  the  part 
only."  Then  Lord  JEldon  says,  "  The  difiSculty  here  is  this, 
whether  I  have  before  me  sufficient  grounds  to  authorise 
me  to  say  how  far  the  matter  which  is  proved  (if  I  may  use 
that  word)  to  have  been  copied,  is  sufficient  to  enable  me  to 
decide  how  much  I  may  injoin  against  And  if  I  can  be 
thus  authorised  to  say  how  much  I  can  injoin  against,  then 
the  question  is,  what  wiQ  be  the  effect  of  that  injunction 
applied  to  so  much  of  the  work  in  the  state  of  uncertainty 
in  which  we  now  are?  Or  whether,  on  the  other  hand,  as 
the  matter  cannot  be  tried  by  the  eye  of  the  Judge,  I  must 
not  pursue  a  course  which  has  been  adopted  in  cases  of  a 
similar  nature^  namely^  refer  it  to  the  Master  to  report  to 
what  extent  the  one  book  is  a  copy  of  the  other/' 


In  the  previous  part  of  the  hearing  he  had  said,  **  There 
is  no  doubt^  if  a  man  mixes  what  belongs  to  him  with  what 
belongs  to  me,  and  the  mixture  be  forbidden  by  the  law, 
he  must  again  separate  them,  and  he  must  bear  all  the 
mischief  and  loss  which  the  separation  may  occaaon/' 

• 
Li  Lewie  v.  FuUartan  (a),  Lord  Langdale  came  to  the 
conclusion  that  a  considerable  part  of  the  Flaintifl^s  work 
had  been  pirated ;  and  though  he  could  not  say  how  much 
had  been  so,  yet  he  inferred  fix)m  what  was  already  in 
evidence,  that  the  result  of  further  investigation  applied  to 
other  parts  of  the  work  would  be  similar.  He  referred, 
also,  to  Lord  EldorCs  observations  in  Mawman  v.  Tegg^  that 


(a)  2  Beav,  6. 
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it  was  the  business  of  a  Defendant^  whai  a  considerable  sJ^^L^ 

part  of  a  work  is  showb  to  have  been  pirated,  to  separate  Jabbold 

and  point  out  all  that  has  been  pirated,  and  he  granted  Hovlbtoh. 

an  injunction  as  to  the  entire  work  jwdgmau. 

It  seems  to  me,  that  the  present  case  is  one  whidx  dififers 
to  a  considerable  extent  both  from  Monxrmam  ▼.  Te^^  and 
from  Levna  v.  FvUa/rUm,  Here  it  is  as  if  the  book  in 
question  had  been  published  in  parts.  Had  the  last  part 
alone  been  published,  there  would  have  been  no  ground  for 
interfering  at  alL  In  the  first  lecture,  as  it  is  called,  in  the 
Defendants'  book  there  is  nothing  of  which  the  Plainti£b 
complain.  The  fourth  lecture,  and  all  those  subsequent  to 
the  twenty-fifth,  I  have  carefully  examined ;  and  though 
hore  and  there  they  contain  passages  of  which  the  Plaiati£Esr 
complain,  I  find  nothing  whidi  can  reasonably  be  objected 
to,  as  shewing  that  the  writer  has  made  an  un&ir  use  of 
the  Plaintiffs'  book.  The  second  lecture  contains  piratical 
matter;  and  as  to  the  rest^  between  that  and  the  twenty- 
fifthy  some  contain  passages  which  appear  to  me,  after  care- 
fully reading  through  them,  to  have  been  evidently  taken  from 
the  Plaintiffs'  book;  and  the  remainder  contain  passages 
which  have  a  resemblance,  although  I  should  not  have  been 
satisfied  in  dealing  witii  the  latter  had  they  stood  alone. 

It  appears  to  me,  therefore,  that  I  shall  be  doing  com- 
plete justice  if  I  restrain  the  Defendants,  as  I  consider  that 
I  am  bound  to  do,  firom  publishing  the  second  lecture,  the 
third  lecture,  and  the  fifth  and  following  lectures,  down  to 
and  including  the  twenty-fifth  of  the  Defendants'  book. 
Adopting  the  words  used  by  Lord  LcmgddU  in  Lefwia  v. 
Fulla/rUm,  the  injunction  will  restrain  the  Defendants  fitnn 
publishing  a  bodk  called  **  The  Season  Why,"  containing 
the  lectures  I  have  mentioned  ;  and  then  it  will  add,  "  or 
any  passages  or  passage  copied,  taken,  or  colorably  altered 
from  the  book  called  '  The  Quide  to  Science,'  in  the  Plain- 
tifife'  bill  mentioned." 
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Judgmeml. 


I  have  not  forgotten  the  case  before  Lord  CatteTiluim  (a), 
in  which  he  speaks  of  the  hibour- thrown  upon  the  Court  in 
analysing  minutely  cases  of  the  description  then  before 
him,  and  says  that  justice  did  not  require  such  an  analysis 
But  it  seems  to  me,  that  if  I  am  necessarily  led  to  the  con- 
clusion that  there  has  been  piracy,  justice  does  require  that 
I  should  not  grudge  any  labour  that  may  be  requisite  in 
order  to  ascertain  how  £Eur  the  injunction  should  extend 
Neither  have  I  forgotten  that  of  McNeill  v.  WUUama  (b), 
where,  notwithstanding  seven  common  errora  in  a  work 
containing  calculations,  Lord  Justice  Knight  Brace,  when 
Vice-Chancellor,  held,  that  although  great  suspicion  was 
thrown  upon  the  Defendant's  case^  yet,  balancing  all  the 
circumstances  of  conyenience  and  inconvenience,  it  was  not 
right  to  grant  an  injunction.    Nor  have  I  forgotten  the  re- 
cent case  of  Murray  v.  Bogue  (c),  in  which  Vice-chancellor 
Kindersley  refused  an  injunction.     Li  the  case  before  me, 
not  only  have  I  the  fact  of  my  arriving  at  the  conclusion 
that  there  has  been  close  copying  or  colourable  alteration 
of  the  FlaintiffB'  book;  but  I  have  also  this  strong  fact,  and 
I  confess  I  rely  upon  it  as  one  that  ought  to  have  a  consi- 
derable bearing  upon  my  decision,  that  Mr.  PhUp  has  taken 
upon  himself  to  deny  by  his  affidavit  that  he  has  copied  or 
taken  any  idea  or  language  from  the  Plaintiflb'  book.     I 
find  it  impossible  to  come  to  a  conclusion  in  his  favour  on 
the  issue  he  has  so  tendered;  and  that  being  so,  the  veiy 
circumstance  of  that  denial  on  his  part  is  a  very  strong  in* 
dication  of  an  animus  fiirandi ;  and  if  the  animus  furandi  be 
established,  I  ought  to  interfere  by  injunction. 


The  Defendants  are,  of  course,  entitled  to  say  that  the 
Plaintiff  must  be  put  upon  terms  of  bringing  an  action 
against  Mr.  Pkilp  ;  and  although  they  may  waive  it  if  they 


(a)  BeU  v.  Whitehead,  3  Jur.  68. 
(6)  11  Jur.  344.  (c)  1  Drew.  3fi3. 
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think  fit»  I  shall  not  leave  it  to  the  Defendants  to  require 
the  Plainti£&  to  do  so,  but  shall  insert  it  as  part  of  the 
order. 
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Ordxb  that  Flaintiflb  do  bring  such  action  against  the  Defend- 
aats  as  they  may  be  advised  for  the  publication  of  the  book  called 
''TheJReason  Why"  in  the  Plain tifis*  bill  mentioned.  And  that 
they  undertake  to  abide  by  any  order  that  this  Court  may  make 
with  reference  to  any  damage  occasioned  by  this  order  in  the  event 
of  the  jury  finding  in  favour  of  the  Defendants. 

And  upon  Flaintifis  undertaking  to  bring  such  action,  restrain 
Defendants  from  publishing  the  book  called  ''The  Beason  Why," 
containing  the  Lectures  numbered  2,  3,  and  from  5  to  25  both  in- 
clusive, or  any  passages  or  passage  copied,  taken,  or  colourably  al- 
tered from  the  book  called  *'  The  Guide  to  Science"  in  the  Plain- 
tiffs' bill  mentioned. 


MinuUof 
Order, 


CRAWFORD  V.  THE   NORTH  EASTERN  RAIL-       1866. 
WAY  COMPANY,  ^^^ 

i5y  Acts  of  Parliament  passed  in  the  years  1845  and  Raihaay  Con^ 
1846,   the  Leeds  and    Thirsk  Railway   Company,  aince  ^Jj^^ 
incorporated  as  **  the  North  Eastern  Railway  Company,"  ^^!^^ 
was  authorised  to  raise  money  by  the  creation  of  shares  or 


By  a  railway 
company's  Act,  after  reciting  that  the  company  had  issued  certain  "  preference  shares,"  on  the 
terms  of  the  holders  thereof  being  entitled  to  *'  fixed  preferential  dividends  thereon,  payable  out 
of  the  revenues  of  the  company,"  at  certain  rates  in  the  Act  mentioned,  it  was  enacted,  That 
the  income  of  the  company,  from  time  to  time  applicable  to  the  payment  of  interest  on  moneys 
borrowed  and  dividends  on  shares,  should  be  applied,  first,  in  payment  of  the  interest,  from  time 
to  time  accruing,  on  mortgages  and  bonds;  next,  in  payment  of  the  preferential  dividends  on  the 
several  classes  of  preference  shares,  in  the  order  in  the  Act  specified ;  and,  lastly,  in  payment  rate- 
ably  of  dividends  on  original  shares.  The  contracts  upon  which  the  preference  shares  had  been 
issued  and  taken  up  (irregular  in  themselves  but  rendered  valid  by  the  Act)  were  to  the  effect 
that  such  preference  shares  should  be  entitled,  some  to  a  dividend  at  a  certain  given  rate  per 
cent,  for  a  given  number  of  years,  and  at  a  lower  given  rate  in  perpetuity  thereafter;  others  to 
a  given  rate  per  cent  without  restriction  as  to  time ;  and  others  at  a  given  rate  per  cent  for  a 
term  certain,  and  thereafter  until  such  time  as  they  were  redeemed  by  the  company : — Held,  that, 
coupling  the  enacting  part  of  the  Act  with  the  recitals  in  its  preamble,  and  having  regard  to 
the  contracts  upon  which  the  shares  were  issued,  the  holders  of  such  preference  shares  were 
entitled,  according  to  their  priorities  inier  fs,  to  arrears  of  former  dividends  before  any  dividend 
could  be  paid  to  the  holders  of  ordinary  shares ;  for  the  word  "  dividend  "  is  not,  ex  vi  tormmt, 
restricted  to  profits  accruing  during  any  given  period ;  and  here,  the  consequences  of  so  restricting 
it  would  be  to  enable  th^}  liolders  of  ordinary  shares  so  to  arrange  the  declaration  of  their 
dividend.^  a.s  to  prt* vent  the  holders  of  preference  aliared  from  deriving  any  of  the  advantages  for 
which  they  had  rttipulated. 
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tslUxk,  to  be  considered  as  part  of  the  genend  capital  of  the 
Cbawfokd  company,  and  also  to  borrow  further  sums  of  money  as 
Thb  NoBia    therein  mentioned. 

Eastkbk 
Railway  Ca 

None  of  these  Acts  authorised  the  creation  of  shares 
or  stock  having  any  preference  over  the  ordinary  shares  or 
stock  of  the  company. 

In  the  year  1848  three  Acts  of  Parliament  were  passed, 
by  which  the  company  was  anthorised  to  borrow  farther 
snms  of  money,  and  to  raise  certain  specified  sums  by  the 
creation  of  new  shares  or  stock,  to  be  considered  as  part  of 
the  general  capital  of  the  company ;  but  by  each  of  these 
Acts  it  was  provided,  that,  in  the  creation  of  such  new 
shares  or  stock,  it  should  not  be  lawfiil  for  the  company 
to  goarantee  any  interest  or  give  any  preference  in  the 
receipt  of  dividend  upon  or  in  respect  of  such  new  shares 
or  stock. 

After  the  passing  of  the  three  last-mentioned  Acts,  it 
was  resolved  by  the  company,  ^^  that,  instead  of  raising  by 
loan  some  of  the  money  which  by  the  said  Acts  they  were 
authorised  to  borrow,  the  same  should  be  raised  by  the 
creation  of  certain  preference  shares;"  and,  accordinglj, 
at  a  special  general  meeting  held  on  the  7th  of  October, 
1848,  a  resolution  was  passed,  tiiiat,  in  pursuance  of  the 
powers  contained  in  *^  The  Companies  Clauses  Consolida- 
tion Act,  1845,"  and  in  the  above-mentioned  special  Acts 
of  1845  and  1846,  it  should  be  lawftil  for  the  directors  to 
ndse,  by  creating  new  shares,  upon  the  terms  and  conditions 
and  in  the  manner  thereinafter  mentioned,  and  in  aug- 
mentation of  capital,  such  sums  of  money  as  were  by  the 
before-mentioned  Acts  authorised  to  be  borrowed.  Of 
these  conditions,  the  first  and  second  were  as  follows  :— 
^  First,  that  such  new  shares  be  of  the  nominal  value  of 
12^  10«.  each,  and  be   denominated   preference  quarter 
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shares  ;  second,  that  such  preference  quarter  shares  shall 
be  entitled  to  a  dividend  at  the  rate  of  seven  per  cent,  per     Cbawford 
annum  for  the  period  of  three  years,  and  of  six  per  cent.    Thb  Nobth 
per  annum  in  perpetui^  thereafter  on  the  amount  actually    raxlwat  Co. 
paid  up.'' 

In  pursuance  of  these  resolutions  more  than  10,000  pre- 
ference quarter  shares,  afterwards  called  ^^  First  Preference 
Shares,"  of  the  nominal  value  of  12L  10«.  each,  were  issued 
and  taken  up. 

By  an  Act  passed  in  the  year  1849,  the  company  was 
authorised  to  raise  farther  sums  of  money  for  the  comple- 
tion of  their  works.  This  Act  contained  the  following 
clauses : — Sect.  2.  That,  for  the  purpose  of  enabling  the 
said  company  to  complete  the  railways  and  works  by  the 
said  recited  Acts  authorised,  it  shall  be  lawful  for  them  to 
raise  the  sum  of  450,0002.,  or  any  part  thereoi^  by  the 
creation  of  new  shares  or  stock  in  addition  to  the  sums  of 
money  which  they  are  authorised  to  raise  by  their  former 
Acts ;  and  the  new  shares  or  stock  to  be  created  by  virtue 
of  this  Act,  shall  be  considered  part  of  the  general  capital 
of  the  company;  and  the  shares  so  to  be  created  shall 
be  of  such  amount,  and  shall  be  issued  at  such  times,  in 
such  manner,  and  to  such  persons,  and  with  such  priority 
in  the  payment  of  dividends  in  preference  to  the  holders  of 
other  shares  in  the  company  (except  as  hereinaAer  men- 
tioned) not  exceeding  aftier  the  rate  of  7Z.  per  cent,  per 
annum  upon  the  nominal  amount  thereof  and  with  such 
other  rights  and  privileges  as  any  general  meeting  of  the 
company  specially  convened  for  the  purpose  may  deter- 
mine :  Provided  always,  that  all  and  every  part  of  such 
sum  of  money  so  to  be  raised  shall  be  applicable  only  to 
the  objects  and  purposes  by  this  Act  authorised.  Sect  3. 
That  any  priority  in  the  payment  of  dividends  which  may 
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Class  1   consisted  of  3,459   shares,   afterwards  called 
CiuLwvoRD     «  The  Third  Preference  Shares,*'  on  which  the  sum  of 
Thb  Nosth    33,6582.  had  been  paid  up,  and  which,  by  virtue  of  the 
Railway  Go.   ''^solutions  of  the  25th  of  August,  1849,  were  entitled  to 
^^      a  preferential  dividend  of  6Z.  per  cent,  per  annum  for 
the  first  three  years,  and  5L  per  cent,  per  annum  in  per- 
petuity thereafter. 

Class  2  consisted  of  41,541  shares,  afterwards  called  **  The 
Fourth  Preference  Shares,"  created  under  the  following  dr- 
cumstances,  but  of  which  only  15,325  were  issued : — ^The 
directors  finding  it  impossible  to  get  all  the  preference  fifth 
shares  taken  up  on  the  terms  originally  proposed,  deter- 
mined to  vary  the  terms  as  to  those  remaining  unissued, 
and  at  a  special  general  meeting  of  the  company,  held  on 
the  16th  of  September,  1850,  it  was  resolved — 

1.  That  so  many  of  the  preference  fifth  shares  created 
by  the  shareholder!^  resolutions  of  the  25th  of  August,  1849, 
under  the  provisions  of  the  Act  of  1849,  as  had  not  been 
issued  under  those  resolutions,  should  be  again  ofiered  to 
the  shareholders  in  the  proportion  of  one  prefisrence  fifth 
share  to  every  402.  of  nominal  capital  held  by  them. 

2.  That  such  shares  as  should  be  taken  up  by  the  share- 
holders in  compliance  with  these  resolutions  should  (sob- 
ject  to  the  payment  of  the  dividends  on  the  then  existing 
preference  shares)  be  oititled  to  a  prefidrence  dividend  of 
7L  per  cent,  per  annum  for  seven  years  certain  fit>m  the  1st 
of  October  then  next,  on  die  capital  firom  time  to  time  paid 
up  on  them,  and  until  such  time  as  they  should  be  redeemed 
by  the  company,  which  was  to  have  the  option  of  paying 
them  off  at  par  at  any  time  after  the  expiry  of  the  tenn 
aforesaid,  upon  notice  being  ^ven  to  the  holders. 

3.  That,  in  redeeming  or  paying  off  at  par  the  said 
shares,  the  directors  were  empowered  to  redeem  or  pay  off 
all  or  any  part  of  such  shares  fit)m  time  to  time  as  they 
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should  think  expedient,  selecting  'the  shares  so  to  be  re- 
deemed or  to  be  paid  off  by  ballot  in  such  form  as  they 
should  think  proper." 

By  "The  Leeds  Northern  Railway  Act,  1851,"  the 
name  of  the  company  was  changed,  and  it  was  thenceforth 
incorporated  by  the  name  of  "  The  Leeds  Northern  Eailway 
Company."  The  preamble  of  this  Act,  after  reciting  the 
earher  Acts  of  the  company,  proceeded  in  these  words : — 
^^And  whereas  the  powers  of  the  company,  under  the 
recited  Acts  or  some  of  them,  to  issue  shares  are  unexecuted 
to  the  aggregate  amount  of  367,250/.,  and  to  borrow  money 
are  unexecuted  to  the  aggregate  amount  of  129,944/.  10«. : 
And  whereas  some  of  the  shares,  to  the  aggregate  nominal 
amount  of  125,937/.  10«.,  have  been  issued  on  the  terms  of 
the  holders  thereof  being  entitled  to  a  fixed  preferential 
dividend  thereon  payable  out  of  the  revenues  of  the  com- 
pany, such  dividend  being  after  the  yearly  rate  of  7/.  in  the 
100/.  for  three  years  from  the  2nd  day  of  November,  1848, 
and  of  6/.  in  the  100/.  thereafter,  and  those  shares  are  in 
this  Act  distinguished  as  the  'first  preference  shares' :  And 
whereas  some  of  the  shares,  of  the  aggregate  nominal 
amount  of  387,000/.,  have  been  issued  on  the  terms  of  the 
holders  thereof  being  entitled  to  a  fixed  preferential  divi- 
dend thereon,  payable  next  after  the  dividend  on  the  first 
preference  shares  out  of  the  revenues  of  the  company,  such 
dividend  being  afler  the  yearly  rate  of  6/.  in  the  100/.,  and 
those  shares  are  in  this  Act  distinguished  as  the  '  second 
preference  shares' :  And  whereas  some  of  the  shares,  to  the 
aggregate  nominal  amount  of  34,590/.,  have  been  issued  on 
the  terms  of  the  holders  thereof  being  entitled  to  a  fixed 
preferential  dividend  thereon,  payable  next  after  the  divi- 
dend on  the  second  preference  shares  out  of  the  revenues 
of  the  company,  such  dividend  being  after  the  yearly  rate  of 
6/.  in  the  100/.  for  three  years  from  the  1st  day  of  October, 
1849,  and  of  5/.  in  the  100/.  thereafter,  and  those  shares 
VOL.  III.  n  H  n  K.  J. 
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are  in  this  Act  distingaised  as  the  ^  third  preference  shares' : 
And  whereas  some  of  the  shares,  to  the  aggregate  nominal 
amount  of  415,410/.,  have  been  created  on  the  terms  of  the 
holders  thereof  being  entitled  to  a  fixed  preferential  divi- 
dend thereon,  payable  next  after  the  dividend  on  the  third 
preference  shares  out  of  the  revenues  of  the  company, 
such  dividend  being  after  the  yearly  rate  of  7Z.  in  the  lOOL 
for  seven  years  from  the  10th  day  of  September,  1850,  and 
thereafter,  until  those  shares  be  paid  off  by  the  company, 
and  those  shares  are  in  this  Act  distingoished  as  the  ^fourdi 
preference  shares' :  And  whereas  some  of  the  fourth  pre- 
ference shares,  to  the  aggregate  nominal  amount  of 
153,250/.  or  thereabouts,  have  been  issued,  and  those 
shares  are  in  this  Act  distinguished  as  ^  the  issued  fourth 
preference  shares ;'  and  whereas  die  residue  of  the  fourth 
preference  shares,  to  the  aggregate  nominal  amount  of 
262,160Z.  or  thereabouts,  have  not  been  issued,  and  those 
shares  are  in  this  Act  distinguished  as  ^the  unissued  fourth 
preference  shares' :  And  whereas  the  first,  second,  third,  and 
fourth  preference  shares,  in  the  aggregate,  are  in  this  Act 
distinguished  as  ^the  preference  shares' :  And  whereas, 
except  the  first,  second,  third,  and  fourth  preference  shares, 
there  are  no  other  preference  shares  in  the  company :  And 
whereas  the  holders  of  the  other  shares  already  issued,  and 
of  the  aggregate  nominal  amount  of  1,280,062/.  10«.  are 
entitled  to  rateable  dividends  out  of  the  revenues  of  the 
company  on  the  amounts  paid  up  thereon,  and  those  shares 
ai^  in  this  Act  distinguished  as  ^  the  original  shares' :  And 
whereas  the  shares  created  by  the  company  are  of  various 
amomits,  and  it  is  expedient  to  facilitate  the  conversion  of 
all  the  shares  into  shares  of  the  same  nominal  amount,  and 
the  conversion  into  transferable  stock  of  shares  fully  paid 
up,  and  to  equalise  the  rights  and  privileges  of  the  holders 
of  the  shares  and  stock  respectively,  having  due  regard  to 
the  amounts  paid  up,  and  the  rights  and  privileges  of  the 
shareholders  entitled  to  preferential  dividends."     The  23nl 
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section  of  this  Act  was  as  follows  : — "  That,  subject 
to  the  provisions  of  this  Act,  and  to  the  rights  of  any 
mortgagee  or  holder  of  any  bond  or  other  security,  the  in- 
come of  the  company,  from  time  to  time  applicable  to  the 
payment  of  interest  on  moneys  borrowed  and  dividends  on 
shares,  shall  be  applied  as  follows,  to  wit : — 1.  Li  payment 
of  the  interest  from  time  to  time  accruing  on  the  principal 
moneys  secured  by  the  mortgages  and  bonds  of  the  com- 
pany and  for  the  time  being  in  force,  and  according  to  the 
respective  priorities  of  those  mortgages  and  bonds.  2.  In 
payment  of  the  preferential  dividends  on  the  first  preference 
shares,  and  on  any  shares  issued  with  like  preference  in 
payment  of  dividends.  3.  In  payment  of  the  preferential 
dividends  on  the  second  preference  shares,  and  on  any 
shares  issued  with  like  preference  in  payment  of  dividends. 
4.  In  payment  of  the  preferential  dividends  on  the  third 
preference  shares,  and  on  any  shares  issued  with  like  pre- 
ference in  payment  of  dividends.  5.  In  payment  of  the 
preferential  dividends  on  the  fourth  preference  shares, 
whether  already  issued  or  hereafter  to  be  issued.  6.  In 
payment  rateably  of  dividends  on  the  original  shares  and 
any  other  shares  entitled  to  the  like  dividends."  The 
24th  section  empowered  the  company,  if  they  thought 
fit,  to  fix  the  25th  of  March  and  the  29th  of  Sep- 
tember in  every  year  for  the  payment  of  the  preferential 
dividends. 


1856. 
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The  bill  in  this  suit  was  filed  by  some  of  the  pre- 
ference shareholders  on  behalf  of  themselves  and  all 
others,  except  the  Defendants,  against  the  company,  now 
incorporated  as  "  The  North-Eastem  Railway  Company," 
the  directors  and  secretary  of  the  company,  and  some  of  the 
ordmary  shareholders.  It  stated,  that  there  had  been  great 
irregularity  in  the  payment  of  the  dividends  on  the  pre- 
ference shares — ^upon  all  of  which  dividends  remained  in 
arrear  or  unpaid  ;  and  it  prayed  a  declaration,  that  the  net 
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balance  at  the  end  of  each  half-year,  applicable  to  the  pay- 
ment of  dividend  on  the  Leeds  capital  stock  of  the  North 
Eastern  Railway  Company,  ought  to  be  applied — ^first,  in 
payment  of  the  dividend  then  accroing  dae,  and  the  unpaid 
arrears  of  former  dividends  on  the  first  preference  shares ; 
and  then  in  payment  of  the  accruing  dividend  and  jm^sii 
arrears  of  former  dividends  on  the  second,  third,  and  fourth 
preference  shares  successively,  according  to  their  priorities, 
and  before  any  dividend  is  paid  to  the  ordinaiy  share- 
holders ;  and  for  an  account  and  payment  on  that  footing; 
and  an  injunction  to  restrain  the  directors  from  dealing 
otherwise  with  the  present  or  future  balances. 


Argument.  Mr.  Rolty  Q.  C,  and  Mr.  Ersktne^  for  the  Plaintiffs,  con- 

tended, that,  according  to  the  true  construction  of  the  Acts 
of  Parliament  and  the  former  mode  of  dealing  adopted  by 
the  company,  the  preference  dividends  were  a  first  charge 
on  the  net  income  applicable  to  the  payment  of  dividends. 
All  arrears  of  preference  dividends  must  be  satisfied  before 
holders  of  original  shares  could  be  paid  anything,  such 
dividends  being  payable  out  of  the  revenue  of  the  company 
for  all  time  and  whenever  accruing :  Sturge  t.  The  Eastern 
Union  Railway  Company  (a).  They  asked,  therefore,  for 
a  declaration  as  prayed  by  the  bill,  but  waived  the  accounts 
and  injunction. 

Mr.  James^  Q.  C,  Mr.  Greene^  and  Mr.  Hohhome,  for 
the  Defendants,  denied  that  the  preference  dividends  were 
payable  out  of  the  revenues  of  the  company  for  all  time. 
The  word  "  dividend"  meant  the  amount  which,  upon  each 
occasion  of  declaring  and  dividing  profits,  the  parties 
were  entitled  to  receive  out  of  the  profits  so  divided.  There 
its  meaning  was  exhausted.     It  did  not  extend  to  profits 
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realised  subsequently.  A  dividend  once  declared,  prefer- 
ence shareholders,  of*  whatever  class,  were  estopped  and  con- 
claded  firom  asserting  any  claim  which  that  dividend  might 
fail  to  satisfy ;  and  the  term  '^  arrears/'  therefore,  was  inap- 
plicable. The  true  right  of  the  Plaintiffs  was  to  have  the 
net  income  of  each  current  half-year  (the  profits  being 
declared  half-yearly)  applied  in  payment  of  their  dividends 
for  that  period ;  if  the  income  so  applied  proved  insufficient 
to  satisfy  them,  the  preference  shareholders  must  abide  by 
the  loss  ;  the  deficiency  could  not  be  made  good  out  of  any 
subsequent  earnings. 


73;5 
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A  reply  was  not  heard. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  have  carefully  read  Lord  Justice  Tumen^s  judgment 
in  Starge  v.  Tlie  JEJaatem  Union  Railway  Company  (a) ;  and 
the  conclusion  I  have  come  to  is  precisely  that  to  which,  on 
the  reasoning  there  adopted,  that  learned  Judge  would,  I 
think,  have  come  in  this  case,  and  appears  to  me  to  be 
founded  upon  principle. 


Jwfffmeitt, 


The  Plaintiffs  claim  to  be  paid  under  certain  documents, 
to  which  I  will  presently  refer,  at  a  certain  rate  per  cent, 
on  the  amount  of  the  capital  they  contributed,  or  were  to 
be  held  to  have  contributed,  towards  the  business  of  the 
company.  The  Defendants  admit  that  the  Plaintiffs  would 
be  entitled  to  be  paid ;  but  they  say  the  contract  was,  that 
they  should  be  paid  out  of  the  profits  realised  at  the  respec- 
tive times  of  declaring  the   dividend,  and   out  of  those 
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1866.  profits  only.  The  term  "arrears,"  they  contend,  is  not 
wFORD  applicable.  The  word  "dividend,"  they  say,  means,  at 
V-  each  specific  time  of  declarin£r  the  division  of  profit,  the 

The  Nobth 

Eaotern      amount  that  the  Plainti£Ps  may  be  then  and  there  entitled 
Railway  Co.   ^o  receive.     The  Plaintiffs,  on  the  Other  hand,  contend  that 
Judgment      they  were  entitled  to  be  paid  out  of  the  general  profits  of 
the  concern  for  all  time  so  much  per  cent,  on  their  shares ; 
and  that  no  ordinary  shareholder  is  entitled  to  receive  any- 
thing until  they  have  been  paid  at  that  rate. 

Upon  principle  (before  considering  the  matter  as  appli- 
cable to  this  particular  company),  suppose  a  common  part- 
nership for  a  term  of  years,  with  a  provision  in  the  deed  of 
partnership  that  the  balances  should  be  settled  yearly  or  at 
any  other  periods,  and  the  profits  then  divided,  and  that  out 
of  the  pro/its  so  divided  one  partner  should  be  paid  at  a 
given  rate  per  cent,  upon  his  capital  before  any  other 
partner  should  receive  anything,  that  would  be  one  thing; 
but  if  the  contract  were,  that  the  partner  in  question  should 
have  out  of  the  profits  of  the  business,  which  is  to  last  for  a 
certain  period,  so  much  per  cent,  before  any  other  partner 
should  receive  anything,  I  am  not  dear  that  the  case  would 
then  be  the  same,  or  that  he  would  not  then  have  a  charge 
on  the  whole  profits  to  the  full  amount  for  which  he  had 
stipulated.  It  is  enough  for  me  to  say,  that  it  is  by  no 
means  clear  that  even  in  such  a  case  the  contest  would  be 
in  favour  of  the  Defendants. 

I  will  now  consider  the  case  of  this  company;  and  before 
examining  the  resolutions  by  which  these  particular  shares 
were  created,  and  the  Act  sanctioning  their  creation,  there 
first  arises  the  question,  is  the  word  "dividend"  to  be 
exclusively  applied  in  the  narrow  sense  contended  for  by  the 
Defendants.  As  was  said  by  Lord  Justice  Turner— rthere 
is  no  magic  in  words,  and  I  must  investigate  what  is  meant 
by  the  parties  to  the  contract.     We  all  speak  of  receiving 
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the  dividends  of  our  stock.  The  word  "  dividend  *'  does  not, 
by  any  means,  refer  exclusively  to  a  share  of  any  particular 
profits  of  the  concern,  the  dividend  on  stock  being  what 
the  Government  has  to  pay  to  the  Government  creditor 
— a  fixed  sum  in  respect  of  his  particular  share  in  the  fund 
subscribed  for  by  contract  with  the  Government. 


1856. 
Crawford 

The  North 

Eastern 
Railway  Co. 

JudgmeiU. 


Here  the  concern  is  a  railway  company,  which  is  to  carry 
on  its  business  and  to  be  realising  profits  for  ever.  The 
contract  of  the  Plaintiff  is,  that  they  are  to  receive  a  pre- 
ferential dividend,  before  any  other  shareholder,  out  of 
those  profits.  Further  than  that,  it  seems  to  me,  as  I  said 
in  Sturge  v.  TliB  Eastern  Union  Railway  Company^  when 
that  case  was  before  me,  that  it  is  a  fallacy  to  assume  that 
there  is  a  fixed  period  for  making  dividends.  There  is  no 
fixed  period  for  dividing  the  profits :  they  are  to  be  divided 
at  such  times  as  the  proprietors  (the  majority  of  the  com- 
pany) may  think  fit.  They  must  select  some  particular  days 
for  the  purpose ;  but,  subject  to  that,  they  may  declare  a 
dividend  at  intervals  of  two,  three,  four,  or  five  years,  as 
they  think  fit,  or  they  may  do  so  at  half-yearly  meetings. 
There  is  no  definite  period;  and,  therefore,  it  becomes 
more  like  the  case  which  I  first  suggested  of  a  person 
having  a  charge  of  so  much  per  cent,  on  the  profits  of  a 
partnership,  than  the  instance  put  to  me  of  a  provision  that 
out  of  the  yearly  profits  he  was  to  receive  a  certain  sum. 
If  the  contract  had  been,  that,  out  of  the  yearly  dividend, 
or  out  of  the  fixed  dividend,  the  Plaintiffs  were  to  receive 
a  certain  sum,  there  would  be  more  to  be  urged  on  the 
part  of  the  Defendants. 


The  Act  itself,  prim&  facie,  would  seem  to  raise  some 
ground  for  a  favourable  construction  of  the  Plaintiffs'  claim. 
The  Act  itself,  and  that  to  which  the  Act  refers,  makes  it 
manifest  that  it  was  not  intended,  that,  out  of  the  whole 
profits  in  perpetuity,  anything  should  come  to  the  ordinary 
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shareholders  until  those  who  had  the  fixed  preferential 
dividends  had  been  satisfied  the  whole  amount  of  those 
dividends. 

In  order  to  arrive  at  a  conclusion  in  a  manner  the  most 
satisfactory  to  myself,  I  have  followed,  in  this  case,  the 
exact  course  adopted  by  Lord  Justice  Thmevj  in  consider- 
ing the  case  of  Sturge  v.  The  Eastern  Union  Baihtay 
Company  {a).  That  was  a  case  in  which  there  were 
stronger  circumstances  than  exist  here  in  favour  of 
the  result  at  which  the  Court  arrived,  but  the  reason- 
ing in  the  one  applies  precisely  to  the  other.  There 
certain  shareholders  were  to  have  a  preference  stock,  on 
which  6/.  per  cent,  was  to  be  paid  to  them.  Lord  Justice 
Tamer  observed :  "  By  the  first  of  these  Acts,  the  Act  of 
1849,  the  company  are  to  pay  dividends  to  the  holders  of 
shares  of  the  6Z.  per  cent,  preference  stock  before  they  pay 
any  dividends  to  the  holders  of  other  shares  in  the  com- 
pany ;  and,  if  the  case  stood  upon  the  enactment  alone, 
there  would  no  doubt  be  strong  ground  to  contend  that  the 
dividends  to  be  paid  to  the  holders  of  the  preference  stock, 
though  payable  in  priority,  ought  to  be  taken  to  be  divi- 
dends of  the  same  nature  and  character  as  the  dividends 
payable  to  the  ordinary  shareholders;"  that  is  to  say,  if 
there  were  simply  a  direction,  that,  in  dividing  or  paying 
out  of  the  dividend  fund,  6/.  per  cent,  must  first  be  paid  to 
the  Plaintifis,  and  then  the  other  shareholders  must  be  paid, 
that  would  in  itself,  if  there  were  nothing  else  in  the  case, 
afibrd  strong  ground  for  contending  (the  learned  Judge 
says  no  more,  because  that  point  was  not  before  him)  that 
the  dividend  was  to  be  taken  in  the  restricted  sense  that  is 
here  asked  for  on  behalf  of  the  Defendants.  His  Lordship 
only  says,  there  would  be  strong  ground  for  the  argument 
He  does  not  say  more ;  and  there  the  case  supposed  did  not 


(a)  7  D.  M.  G.  13«. 
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arise.  The  provision  was  not  in  that  case^  nor  is  it  in  this, 
simply  for  the  payment  of  dividend  at  fixed  times.  Here 
the  recitals  in  the  Act  of  1851  are  to  be  coupled  with  the 
enacting  part.  The  recitals  are,  that  the  preferential  divi- 
dend is  to  be  payable  out  of  the  revenues  of  the  company, 
which  amounts  to  a*general  charge  on  the  whole  revenues. 
The  23rd  section  enacts,  ^'that  the  income  of  the  company, 
from  time  to  time  applicable  to  the  payment  of  interest  on 
moneys  borrowed  and  dividends  on  shares,  shall  be  applied 
— ^first,  in  payment  of  the  interest  firom  time  to  time  accru- 
ing on  the  principal  moneys  secured  by  the  mortgages  and 
bonds  of  the  company,  and  for  the  time  being  in  force,  and 
according  to  the  respective  priorities  of  those  mortgages 
and  bonds ;  secondly,  in  payment  of  the  preferential  divi- 
dends on  the  first  preference  shares,  and  on  any  shares 
issued  with  like  preference  in  payment  of  dividends."  Now, 
if  this  is  to  have  the  meaning,  merely,  that,  firom  time  to 
time  out  of  this  particular  profit  fund,  and  at  particular 
periods,  there  is  to  be  paid  to  each  party  so  much  as  from 
time  to  time  accrues  in  respect  of  his  preference  share,  the 
same  construction  must  extend  to  the  first  payment  of 
interest  on  mortgages  and  bonds,  as  well  as  the  preferential 
dividends  on  preference  shares ;  and  it  must  follow,  that, 
from  time  to  time,  no  part  of  this  profit  fund  is  to  be  paid 
in  respect  of  arrears  of  interest  due,  but  only  for  any  in- 
terest which  was  accruing  due  during  the  time  in  which 
the  dividend  accrued ;  and  there  would  then  be  great  doubt 
whether  that  interest  coidd  be  recovered  any  otherwise  than 
by  a  judgment  against  the  company.  But  I  do  not  think 
the  case  rests  there,  because  I  concur  with  the  reasoning 
of  the  Lord  Justice  in  the  subsequent  part  of  his  judgment, 
that  I  am  not  to  stop  at  this  clause,  but  must  see  what  the 
recitals  are,  and  to  what  they  refer ;  and  I  find,  on  referring 
to  the  recitals,  that  the  Act  expresses  that  some  of  the  shares, 
to  the  aggregate  amount  of  125,937/.  10^.,  '^have  been  is- 
sued on  the  terms  of  the  holders  thereof  being  entitled  to  a 
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1856.        fixed  preferential  diyidend  thereon,   payable   out  of  the 
Cbawpord     ^"^^^^^s  of  the  companj,  such  dividend  being  after  the 

t'.  yearly  rate  of  71.  per  cent,  for  three  years  from  the  2nd  of 

Thb  North     1^1         ^o-^i/.^,  i  «  it 

Eastbrn      November,  1848,  and  of  6^  per  cent,  thereafter,  and  those 

ZU  ^'  shares  are  in  this  Act  distinguished  as  the  *  first  preference 
JwfymmL  shares.'"  In  the  same  way  it  recites  the  several  other 
descriptions  of  shares,  and  it  cleaj*ly  identifies  every  one  of 
these  shares  with  the  shares  which  are  referred  to  in  the 
bill,  and  the  history  of  whose  creation  is  there  given,  both 
by  their  amount,  and  by  reference  to  the  several  Acts  under 
which  they  purport  to  be  created.  The  scrip  certificates 
contain  no  mention  of  6/.  per  cent.,  or  any  other  rate  of 
interest :  they  simply  relate  to  the  particular  Acts  under 
which  the  money  has  been  raised.  I  must  therefore  look 
back  to  the  resolutions;  and  I  think,  as  Lord  Justice 
Turner  thought  in  the  case  I  have  referred  to,  that,  what- 
ever doubt  there  may  be — and  considerable  doubt  does 
exist — as  to  the  legality  of  some  of  these  resolutions  before 
the  Act  of  1851,  yet  since  that  Act  recites  that  the  shares 
have  been  created  uncler  particular  resolutions  which  are 
there  referred  to  by  implication  (for  there  is  nothing  else 
with  which  the  recital  can  be  identified),  and  then  enacts 
that  payment  shall  be  made  on  those  shares  out  of  the 
dividends  of  the  company — ^however  invalid  the  resolutions 
may  have  been  originally,  I  must  look  back  to  them,  as  fixing 
what  the  contract  for  the  issuing  of  these  shares  must  now 
be  taken  to  be,  sanctioned,  as  the  issuing  of  them  has  since 
been,  by  the  Act  of  Parliament. 

The  recital  in  the  preamble  of  the  Act  of  1851  is,  that 
the  preferential  dividend  is  payable  out  of  the  revenues  of 
the  company,  that  is,  the  revenues  for  all  time  and  in  per- 
petuity. And  with  that  preliminary  observation,  I  will  now 
refer  to  the  resolutions. 

The  first  set   of  preference  shares   are  certain   shares 
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which  were  created  after  the  passing  of  the  Act  of  1848,        1856. 
and  in  a  very  peculiar  manner,  for  it  was  resolved,  that,  in 
poisaanoe  of  the  Companies  Clauses  Cons<^dation  Act,  v. 

1845,  and  the  several  special  Acts  of  1845  and  1846,  ^^  it  eastbut 
shall  be  lawful  for  the  directors,  and  they  are  hereby  ^^^  ^ 
empowered,  to  raise,  by  creating  new  shares  upon  the  J^tdgmenL 
tenns  and  conditions  and  in  the  manner  hereinafter  men- 
tioned, and  in  augmentation  of  capital,  such  sums  of  money 
as  are  by  the  before-mentioned  Acts  authorised  to  be  bor- 
rowed*" Some  remark  was  made  on  that  last  word.  It 
was  argued,  that,  in  truth,  in  all  these  cases  companies  are 
borrowing  the  money,  although  they  vest  in  the  lender  the 
right  of  a  sharehTilder ;  but  it  must  be  such  sums  of  money 
as  are  by  the  before-mentioned  Acts  authorised  to  be  bor- 
rowed. Then  the  conditions  on  which  the  shares  were  to 
be  created  were  as  follows  : — ^^  That  such  new  shares  be  of 
the  nominal  value  of  121.  10«.  each,  and  be  denominated 
preference  quarter  shares.  That  such  preference  quarter 
shares  shall  be  entitled  to  a  dividend  at  the  rate  of  7/.  per 
cent  per  annum  for  the  period  of  three  years,  and  of  6/. 
per  cent,  per  annum  in  perpetuity  thereafter  on  the  amount 
actually  paid  up."  Now,  who,  on  reading  that,  would 
suppose  any  otherwise  than  that  these  shareholders  were 
to  have  for  three  years  7Z.  per  cent,  per  annum  on  the 
amount  paid  up,  and  for  ever  aft;erwards  in  perpetuity  on 
the  amount  paid  up  6/.  per  cent  I  Who  would  suppose 
that,  merely  by  force  of  the  word  "  dividend,"  a  different 
construction  was  to  be  intended?  that  the  dividends 
referred  to  were  not  like  dividends  on  stock,  not  like  what 
many  people  are  in  the  habit  of  calling  dividends,  but  were 
to  be  a  payment  out  of  the  profits,  if  any  profits  should  be 
made,  of  TL  per  cent,  during  three  years,  and  at  6L  per 
cent,  per  annum  in  perpetuity  hereaftier.  The  remarkable 
point  is,  that,  according  to  the  contention  of  the  Defendants, 
if  at  any  period  of  declaring  a  dividend  there  happened  not 
not  to  be  in  hand  enough  to  pay  IL  per  cent,  but  only 
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1856.        enough  to  pay  3Z.  per  cent,  to  those  shareholders,  they  are 

to  lose  for  ever  all  the  rest  of  the  interest  then  due  to  them ; 
Crawford 

V.  and  yet  here  the  temptation  held  out  is,  that,  for  the  first 

Eastbrk  three  years,  they  are  to  have  a  higher  rate  than  afterwards. 
^^^^^^  ^^  If  that  is  a  right  construction,  the  inducement  to  take  these 
JudffmenL  shares  should  be  put  in  the  contrary  way.  The  higher  rate 
of  interest  should  have  been  promised  for  the  later  years, 
and  in  the  earlier  years  the  lower  rate ;  because  it  is  dear, 
that  the  probability  was,  that  the  larger  income  would  not 
be  realised  in  the  first  years.  According  to  the  Defendants' 
argument,  if  it  happened  that  for  the  first  three  years  the 
company  could  not  make  anything  like  a  full  dividend,  but 
during  that  time  declared  dividends,  when  such  dividends 
were  declared  the  consequence  would  be,  though  the 
inducement  held  out  to  the  shareholders  was  that  they 
should  have  11  per  cent,  for  three  years,  they  were  not,  in 
truth,  to  have  7L  per  cent,  but  only  to  take  their  chance  of 
the  company's  realising  a  profit  during  those  three  years, 
which  would  enable  them,  at  such  periodical  intervals  as  the 
rest  of  the  shareholders  might  think  fit,  to  pay  the  preference 
shareholders,  perhaps,  instead  of  71.  per  cent,  1/.  per  cent., 
or  perhaps  no  more  than  five  shillings  per  share ;  and  they 
would  be  for  ever  estopped  and  concluded  firom  the  moment 
of  that  dividend  being  declared.  I  apprehend  no  shares 
ever  went  into  the  market,  or  were  taken  up  by  the  public, 
on  the  notion  that  this  was  the  force  of  the  word  "  divi- 
dend," for  it  is  on  that  word  alone  that  the  contention  here 
arises. 

That  is  the  first  set  of  shares  that  are  created,  and  they 
are  called  "The  First  Preference  Shares."  As  I  said 
before.  Lord  Justice  Turner  expresses  a  doubt  as  to  the 
legality  of  shares  being  so  created  under  the  Companies 
Clauses  Consolidation  Act.  I  think  I  ought  to  say  that  I 
am  not  at  all  determining  that  point.  I  only  deal  with 
these  shares  as  sanctioned  by  the  Act  of  1851,  there  is 
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nothing  else  to  which  that  Act  can  be   referred.      The        1866. 

capital  was  raised  on  the  faith  of  the  resolutions  I  have     J"*^^^^*^ 
■^  Crawford 

mentioned,  and   the  Act  of  1851  gave  validity  to  that  t>. 

^  "^  The  North 

transaction.  Eaotkrn 

Railway  Ga 

The  next  set  of  shares  was  created  in  this  way : — ^An  Jvdgmau. 
Act  was  passed  in  1849,  by  which  very  large  powers 
were  vested  in  the  directors  for  creating  new  shares. 
After  certain  arrangements  about  interest,  by  the 
8th  section  it  was  provided,  that,  as  soon  as  the 
original  line  of  the  Leeds  and  Thirsk  Railway,  with 
such  alterations  and  deviations,  and  so  on,  should  be 
completed  and  opened  for  traffic,  then  so  much  of  the 
previous  Acts  of  1848  as  prevented  the  creation  of  pre- 
ferential shares  should  be  repealed;  and  then,  by  the 
subsequent  statute  of  1851,  large  powers  were  given  to  the 
directors  for  creating,  in  any  mode  they  should  think  fit, 
preferential  shares. 

It  being  disputed  whether  the  repeal  by  the  Act  of  1849 
of  the  prohibition  against  creating  preference  shares  was  yet 
operative,  the  company  took  upon  themselves  to  decide  that 
it  was  operative,  and  commenced,  soon  after,  the  creation 
of  certain  other  preference  shares  ;  and  the  way  in  which 
they  created  them  was,  that,  at  a  general  meeting  on  the 
25th  of  August,  1849,  it  was,  among  other  things,  resolved 
"  That  the  shares  issued  under  the  powers  of  the  Acts  of 
1848  be  of  the  nominal  value  of  20Z.  each."  (That  is  the 
first  creation  of  what  are  afterwards  called  "  The  Second 
Preference  Shares ;"  and  I  must  consider  this  resolution 
to  be  that  which  gives  them,  as  far  as  a  resolution  could, 
validity.  I  do  not  think  they  got  their  full  validity 
till  the  Act  of  1851.)  And  then  it  was  resolved, 
"That,  in  pursuance  of  the  powers  conferred  upon  the 
company,  and  for  the  purposes  authorised  by  the  Act  of 
1H49,  the  sum  of   ir)(),O0()/.  be  raised  by  the  creation  of 
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45,000  new  shares,  of  the  nominal  value  of  lOL  each,  to 
be  denominated  ^  Preference  Fifth  Shares ' "  (those  are  the 
shares  called  "  The  Third  Preference  Shares  "  in  the  Act 
of  1851).  ^^  That  such  shares  shall  be  entitled  to  a  pre- 
ference dividend  of  6L  per  cent,  per  annum  for  three 
years,  and  of  5L  per  cent,  per  annum  in  perpetuity  there- 
after, subject  to  the  priority  &c."  [His  Honour  read  the 
remainder  of  the  resolution.] 


Upon  that,  the  same  remark  may  be  made  as  upon  the 
first  creation  —  that  the  shareholders,  having  been  assured 
by  this  resolution,  that  they  were  to  have  for  three  years 
certain  6/.  per  cent.,  would  be  surprised  to  hear  it  said,  as 
soon  as  the  railway  was  opened,  that  the  company  were  at 
liberty  to  declare  a  dividend,  of  which  the  first  preference 
shareholders  would  absorb  the  whole,  and  for  that  time 
the  subsequent  preference  shareholders  would  have  nothing, 
and  would  be  in  truth,  as  to  all  those  years,  in  no  better 
position  than  the  other  original  shareholders  who  get  no 
dividend  at  alL 

I  ought  to  remark,  that,  in  section  9  of  the  Act  of  1849, 
there  occurs  a  word  on  which  Lord  Justice  Thmer  laid 
some  stress  in  commenting  on  the  several  Acts  of  Parlia- 
ment in  the  case  of  Sturge  v.  The  Extern  Union  Railway 
Company  (a).  The  Act  of  1849  takes  cognisance  of  some 
shares  having  been  issued  under  the  three  Acts  of  1848. 
They  were  issued  illegally  probably,  because  there  was  an 
express  clause  that  there  should  be  no  such  issue ;  but  the 
Act  of  1849  having  repealed  that  clause  in  the  event  of 
the  railway  being  opened,  after  noticing  that  there  were  in 
existence  some  such  shares,  provides,  that,  as  soon  as  the 
repeal  takes  efiect,  the  ^Hnterest  or  dividends"  in  respect 
of  such  shares  shall  be  paid.   It  seems  to  me,  that  the  efiect 


(«)  7 1).  M.  G.  158. 
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of  that   clause   was  that  which  in  substance  is  the  real         1856. 
nature  of  the  whole  case — namely,  that,  in  speaking  of  the     Crawford 

shares  already  issued,  the  words    '* interest"    and  "divi-  v, 

•  The  North 

dends  "  are  synonymous.  Eastern 

fiAILWAT  Co. 

Another  point  occurs  as  to  the  preference  fiflh  shares,  Jttdgment 
which  is  worth  observation.  The  preference  fifth  shares 
became  divided  into  two  classes — shares  issued,  and 
shares  not  issued.  A  difficulty  arose  in  issuing  them  all ; 
the  consequence  of  which  was,  that  the  shares  issued  under 
the  Act  of  1851  became  "The  Third  Preference  Shares," 
and  the  shares  unissued  became  what  are  called  "  The 
Fourth  Preference  Shares."  And  with  regard  to  these 
shares,  the  following  resolution  was  passed  on  the  16th  of 
September,  1850.     [His  Honour  read  the  resolution.] 

What,  then,  would  be  in  the  contemplation  of  the 
parties  t  The  company  were  about  to  issue  a  set  of  shares. 
They  experienced  great  difficulty  in  getting  them  into  the 
market,  except  on  giving  favourable  terms ;  and  the  terms 
they  offer  are  these  :  that,  for  seven  years  certain,  the  per- 
sons taking  these  shares  are  to  have  a  preference  dividend 
of  7Z.  per  cent,  per  annum,  with  a  liberty  to  the  company, 
on  account  of  this  burthen,  of  buying  them  up  at  any  time. 
According  to  the  argument  of  the  Defendants,  the  com- 
pany might,  as  to  this  7/.  per  cent.,  declare  a  dividend 
every  half-year  for  two  or  three  years  firom  the  starting  of 
the  railway,  which,  instead  of  giving  7Z.  per  cent,  to  these 
shareholders,  would  give  them  nothing ;  and  thus,  during 
some  years  of  their  contract,  without  at  all  incurring  any 
charge  of  fraud,  the  company  would  be  able  so  to  arrange 
their  dividends — ^for  instance,  by  declaring  them  at  the 
half-yearly  meetings — the  natural  time  for  the  purpose — as 
that,  instead  of  these  shareholders  having  the  IL  per  cent, 
on  their  money  for  three  years  certain,  they  would  have 
nothing  at  all  in  respect  of  all  that  time. 


744  CASES  IN  CHANCERY. 

1856.  I  cannot  conceive  that  any  person  taking  shares  in  a  com- 

Crawford     P*^y  of  this  kind-could  have  a  notion  that  that  was  the  species 

f .  of  contract  he  had  entered  into  by  force  of  the  word  "  divi- 

Kastrrx       dend."     I  do  not  think  the  word  ^^  dividend"  has  in  itself, 

Railway  Co.  •  x         •    •  u  •  ^        •        ^i. 

ex  VI  termmiy  any  such  meaning  as  to  give  the  company 

JudytMnL      jj^^  power  of  Saying  it  shall  be  merely  a  sum  payable  out  of 

periodical  divisions  of  the  capital  of  the  company.    I  do 

not  think  that  is  what  the  parties  would  contract  for.    I 

think  the    construction   an   extremely  unreasonable  one, 

because  it  puts  it  in  the  power  of  the  original  shareholders 

of  the  company,  who  probably  in  most  cases  would  be  the 

majority  of  the  company,  and  of  the  borrowers  of  the  new 

capital,  in  order  to  help  themselves  out  of  a  diflSculty,  to 

say  that  the  provision  that  the  preference  shareholders  shall 

have  a  preference  dividend  for  six  years  or  seven  years 

certain,  of  a  particular  sum  of  money,  only  means,  that, 

whenever  the  company  choose  to  declare  a  dividend,  these 

preference  shareholders  are  to  have  anything  or  nothing, 

according  as  the  state  of  the  funds  at  that  particular  time 

may  be,  and  are  to  have  no  charge  on  the  general  revenues 

and  profits  of  the  company. 

I  do  not  mean  to  say  it  is  a  guarantee  in  any  other 
sense  than  this,  that  these  shareholders  are  to  be  paid  out 
of  the  profits  of  the  company.  That  is  the  only  fund  they 
are  to  look  to.  If  the  company  make  no  profits,  they  will 
have  no  dividend ;  but  I  apprehend  they  are  to  be  paid  out 
of  the  profits  of  the  company  in  perpetuity,  and  I  so  read 
the  preamble  of  the  Act,  which  says  these  shares  are  to  be 
made  payable  out  of  the  revenues  of  the  company,  not 
saying  the  revenues  from  time  to  time  divisible.  I  appre- 
hend that  the  true  construction  of  these  contracts  is  (and  I 
follow  the  view  of  Lord  Justice  Tamer  in  saying  so), 
looking  at  the  original  contract  between  the  parties  as  he 
looked  at  it  in  the  case  before  him — looking  at  the  expres- 
sion "  interest  or  dividends  "  in  one  of  the  Acts  of  Parlia- 
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raent — ^looking  also  at  the  charge  in  the  preamble  of  the 
whole  of  these  dividends  so  created  on  the  revenues  of  the 
company — that  the  holders  of  these  preference  shares  have 
a  charge  on  the  profits  for  all  time  at  one  rate  per  cent,  for 
a  certain  period,  and  at  another  rate  per  cent,  when  that 
period  has  expired. 


1856. 
Crawford 

V. 

Thb  North 

Eastern 
Railway  Co. 


DscLARE  that  the  net  balance  which,  at  the  time  of  the  declaration 
of  dividend,  is  applicable  to  the  payment  of  dividend  on  the  Leeds 
capital  stock  of  the  North-Eastern  Railway  Company,  ought  to  be 
applied,  first,  in  payment  of  the  dividend  then  accruing  due  and  the 
unpaid  arrears  of  former  dividends  on  the  first  preference  shares,  and 
then  in  payment  of  the  accruing  dividend  and  unpud  arrears  of 
former  dividends  on  the  second,  third,  and  fourth  preference  shares 
snocessively  according  to  their  priorities,  and  before  any  dividend  is 
paid  to  the  ordinary  shareholders.  Such  declaration  to  be  without 
prejudice  to  any  application  that  may  be  made  on  behalf  of  any  of 
the  respective  classes  of  preference  shareholders  with  respect  to  any 
question  of  priority  amongst  themselves.    Liberty  to  apply  (a). 


(a)   See  Henry  v.  The  Great 
Northern   Railway   Comjtany    (4 


K.  &  J.  1),  affirmed  by  the  fiill 
Court  of  Appeal,  Nov.  14, 1867. 


ifinute  of 
Decree, 


In  Re  UNDERWOOD. 


1857. 


JdY  indentures  of  lease  and  release,  dated  1837,  in  consi-  Trwiee  Act 
deration  of  350Z.,  Loveday  conveyed  to   Underwood^  his   Fic<.  c.60,m. 
heirs  and  assigns,  certain  freehold  lands,  "  upon  the  trusts,  »^jiLc"_« 

"  Trutt  "— 
Veiimg  Order — Cowerium, 
In  consideration  of  money  lent,  real  estate  was  conveyed  to  the  lender,  his  heirs  and  assigns,  upon 
tmst,  in  case  the  principal  money  and  interest  should  be  repaid  by  a  given  day,  for  the  borrower, 
his  heirs  or  amigna ;  but,  in  case  default  should  be  made,  then  upon  trusts  for  sale ;  and  the  trusts 
of  the  purchase  money  were  declared  to  be  for  payment  of  the  principal  money,  interest,  and 
costs,  and  subject  thereto  for  the  borrower,  "  his  executors,  administrators,  or  assigns.*^  Default 
having  been  made — Hdd^  that  the  tmst  of  the  surplus  being  for  the  borrower,  *^  his  executors, 
administrators,  or  assigns,*^  and  not  for  him,  **  his  heirs  or  assigns,"  the  deed  operated  to  con- 
vert  the  property  as  between  his  real  and  personal  representatives.  It  was,  therefore,  more  than 
**  merely  a  security  for  money" — ^more,  that  is,  than  a  **  mortgage"  as  defined  by  the  2nd  section 
of  the  Trustee  Act,  1860  (18  &  14  Yict  c.  60)  :  it  was  a  deed  of  "  trust"  within  the  meaning  of 
the  16th  section  of  the  Act ;  and  the  lender  having  died  intestate,  and  it  being  impossible  to 
find  his  heir,  the  Court  had  power  to  make  a  vesting  order  under  that  section. 
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1857.  and  for  the  ends,  intents,  and  purposes,  and  subject  to  the 
provisoes  thereinafter  contained,  that  was  to  say,  in  case  the 
said  sum  of  350Z.  and  interest,  as  therein  mentioned,  should 
suuemenL  be  paid  to  the  said  Underwood^  his  executors,  administrators, 
or  assigns,  on  or  before  the  28th  of  May  then  next  ensuing, 
then  in  trust  for  him  the  said  Loveday^  his  heirs  or  assigns, 
and  at  his  or  their  request  and  expense  to  reconvey  the 
said  hereditaments  and  premises  to  him  and  them,  but  in 
case  default  should  be  made,"  then  upon  trusts  for  sale. 
The  trusts  of  the  money  arising  from  a  sale  were  declared 
to  be  for  payment  of  the  350Z.  and  interest,  and  all  costs 
and  expenses,  and  subject  thereto,  for  the  said  Loveday^  his 
executors  J  administrators^  or  assigns.  In  a  subsequent  part 
of  the  deed  it  was  declared,  that  this  indenture  ^^  should  not, 
nor  was  it  intended  to,  be  considered  as  or  in  the  nature  of 
a  mortgage  as  between  the  said  Underwood  and  his  assigns, 
but  as  a  conveyance  to  become  absolute  in  equity  as  well  as 
at  law  upon  and  immediately  after  any  default  should  be 
made  in  payment  of  the  said  smn  of  350/.  and  interest,  or 
any  part  thereof." 

By  indentures  of  lease  and  release,  dated  1839,  Under- 
wood being  a  party  to  the  release,  the  equity  of  redemption 
in  these  premises  was  conveyed  to  Smeeton^  ^^  subject  to  the 
said  indentures  of  1837,  and  the  said  sum  of  350L,  and  the 
interest  thereof  secured  thereby." 


Underwood  entered  into  possession  of  the  premises,  and 
died,  in  1849,  intestate  as  to  these  premises.  It  was  found 
impossible  to  discover  his  heir-at-law. 

His  personal  representatives,  being  desirous  to  sell  the 
property,  in  order  to  realise  the  money  secured  upon  it, 
now  presented  a  petition  under  the  Tiiistee  Act,  1850, 
praying  for  an  order  under  the  15th  section  of  the  Act 
vesting  the  legal  estate  in  the  premises  in  them. 
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Mr.  Toller  appeared  for  the  petitioners. 

Mr.  J.  Pearson,  for  a  mortgagee  of  the  equity  of  redemp- 
tion, submitted,  that,  having  regard  to  the  definitions  of 
the  terms  "trust"  and  "mortgage"  in  the  interpretation 
clause  of  the  Act  (a),  the  deed  of  1837  was  a  mortgage, 
and  not  a  deed  of  trust  within  the  meaning  of  the  15th 
section.  The  Act,  therefore,  did  not  applj,  and  the  Court 
had  no  authority  to  make  the  order. 
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1857. 


Argument. 


No  reply. 


Vicb-Chancellor  Sib  W.  Page  Wood  : — 

The  difficulty  is  to  say  whether  the  deed  of  1837  is,  in 
the  terms  of  the  definition  of  a  mortgage  in  the  2nd 
section  of  the  Act,  "  merely  a  security  for  money."  It  ap- 
pears, that,  in  the  event  of  a  sale,  the  surplus  moneys  arising 
from  the  sale  are  directed  to  be  paid  to  Loveday,  "  his  ex- 
ecutors, administrators,  or  assigns,"  and  not  to  him,  "  his 
heirs  or  assigns."  The  deed  therefore  operates  to  convert 
the  property  as  between  the  real  and  personal  representa- 
tives  of  Loveday ;  and  that  being  so,  I  think  it  must  be 
held  to  be  something  more  than  merely  a  security  for 
money;  and  I  shall  make  the  order  vesting  the  legal 
estate  in  the  premises  in  the  petitioner. 


Judgment, 


Ordered  accordingly. 


(a)  By  tbe  2iid  section  of  the 
Act,  it  is  declared  that  the  word 
^' trust**  shall  not  mean  the  duties 
incident  to  an  estate  conveyed  by 
way  of  mortgage  ;  and  that  the 
word  ^*  mortgage  ^  shall  be  ap- 


plicable to  every  estate,  interest, 
or  property  in  lands  or  personal 
estate,  which  would  in  a  court  of 
equity  be  deemed  merely  a  secu- 
rity for  money. 
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Ap,'U2Srd^  RUMBOLD  v.  FORTEATH.— No.  11. 

28M(a). 


Tl 


Pt-iMhiceioH  of  1  II£   Plaintiff  claimed  as  heir  at  law  of   George  Lord 

nucovery^  I^nclifey  deceased ;  the  Defendants,  as  devisees  of  the 

frc^o/E^l  real  estates  of  the  deceased.     The  bill  was  for  discovery,  to 

tneiu^Heir  at  enable  the  Plaintiff  to  proceed  in  an  action  of  ejectment  and 

Law — Heir  t»^  j        .  ,  .i/»ii<i*  i        ..  i. 

raU-^Pedigrte  lor  prodaction  at  the  tnal  of  all  deeds  and  wntmgs  relaUng 

The  right  of  ^  *^®  '^  estates  in  question,  or  necessary  for  the  pur- 

'""d^h't**/ th*  P^^®®^  ^^  *^®  tn^X^  and  for  an  injunction  to  restrain  the 

heir  in  tail,  to  Defendants  from  setting  up  outstanding  terms,  mortgages, 

production  of  ,  .  ,  ,,. 

documents  mcumbrances,  or  leases  (6). 

upon  bill  for 
discoTerj  in 

aid  of  an  ac-  The  Defendants,  by  their  answer,  admitted  the  posses- 

tion  of  eject-         ,  .  .  .  . 

nient,  distin-  siou  of  all  such  of  the  title  deeds  and  writings  relating  to 

^"     '.    .  ,  the   said   real   estates   as  were  not  in  the   possession  of 

The  principle  * 

upon  which,  in  mortgagees ;   and  admitted    that  there  were  outstanduig 

such  a  suit,  the  i  /«*       i  i* 

heir  in  uil  is  terms,  but  otiered  not  to  set  up  any  outstanding  term  or 
8pec?^^*of  ^^S^  estate  on  the  trial  of  or  in  bar  to  any  action  of  eject- 
settlement  ment  by  the  Plaintiff. 

creatmg  estates  *' 

tail,  has  no 

a^suitby  the         The  Plaintiff  having  taken  out  the  usual  summons  for 

heir  at  law.  production  of  documents,  the  Defendants,  by  their  affida- 

of  this  nature  vits,  admitted  possession  of  various  scheduled  documents 

is  entitle? to^  relating  to  the  question  in  the  suit,  but  objected  to  produce 

^ir*"  h*°"  °^  them,  upon  the  ground,  that,  having  regard  to  their  answer, 

or  deeds  and  such  productiou  was  immaterial  to  the  relief  to  which  the 

mitted  by  de-  Plaintiff  was  entitled. 

fendants  as 
relate  to  or 

tend  to  show         The  summons  hannff  been  adjourned  into  Court — 

his  pedigree. 

Form  of  an 
order  for  this 
purpose.  (cf)  Report  delayed  for  want  of  papers.        (6)  Vide  supra,  p.  «'*• 
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Mr.  Cairmy  Q.C.,  and  Mr.  J.  S.  MoorCj  for  the  PlaintifF, 
now  moved  for  the  usual  order  for  production. 

The  rule  is^  that  an  heir  at  law  is  entitled  to  come  to 
this  Court,  not  only  to  have  terms  removed  out  of  his  way, 
which  would  prevent  his  recovering  at  law,  but  also  to 
have  deeds  and  writings  produced  and  lodged  in  proper 
hands  for  his  inspection,  before  he  has  established  his  title : 
Harrison  v.  Southcote(a).  In  the  instruments  prior  to  the 
will  the  PlaintifF  has  an  equal  interest  with  the  Defend- 
ants ;  they  form  a  necessary  part  of  his  evidence  in  support 
of  his  action,  as  showing  the  seisin  of  his  ancestor  Lord 
RancUffe. 

At  all  events,  the  Plaintiff  is  entitled  to  production  of 
all  such  deeds  and  writings  as  would  tend  to  prove  his  own 
heirship. 

They  cited  also  Lady  Slwftesbury  v.  Arrotosmith  (b), 

Mr.  Willcockj  Q.C.,  Mr.  Roltj  Q.C.,  and  Mr.  C.  Browne^ 
for  the  Defendants : — 

The  only  relief  sought  by  the  bill  is  an  injunction  to 
restrain  the  Defendants  from  setting  up  outstanding  terms, 
mortgages,  and  incumbrances.  This  the  Defendants,  by 
their  answer,  submit  not  to  do.  Discovery,  therefore,  as 
to  such  terms,  mortgages,  and  incumbrances  is  immaterial ; . 
and  as  to  the  rest,  the  Plaintiff,  claiming  as  heir,  is  not 
entitled  to  have  them  produced  in  aid  of  his  action.  All 
he  is  entitled  to  know  is  what  is  comprised  in  the  parcels. 

Mr.  Caimsy  Q.  C,  in  reply. 

The  Vice-Chancellor  said  he   would  take  time  to 


1867. 


Arffwntnt, 


(a)  1  Atk.  540. 


(b)  4  Ve8.  66. 
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ArgtumioiL 
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examine  the  authorities ;  but,  as  there  was  nothing  in 
which  the  Court  should  be  more  carefiil  than  in  making  an 
order  for  production  of  documents  in  aid  of  an  action  of 
ejectment,  if  any  order  should  have  to  be  made  in  this 
case,  the  Court  would  take  care  to  limit  the  discovery  to 
that  to  which  the  Plamtiff  was  stricdy  entitled. 

Judgment  reserved. 


AprU^^th. 
Judgment. 


Vicb-Chancellor  Sib  W.  Page  Wood  : — 

The  question  in  this  case  is,  whether  the  Plaintiff,  claim- 
ing as  heir  at  law,  is  entitled  to  production  of  deeds  and 
writings,  the  possession  of  which  is  admitted  by  the  De- 
fendants, who  daim  as  devisees  of  the  lands  in  question, 
with  a  view  to  establish  his  claim  in  an  action  of  ejectment 
brought  by  him  for  the  recovery  of  such  estates. 


I  have  examined  the  authorities,  and  I  find  that  there  is 
a  clear  distinction  taken  by  Lord  Rosslyn  in  Lady  Skafte^- 
hwnfs  case  {a) J  between  applications  of  this  nature  made, 
as  there,  on  behalf  of  an  heir  in  tail,  and  applications  where, 
as  in  Aston  v.  Lord  Exeter (b)  and  Hylton  v.  Morgan{c)j 
the  Plaintiff  claims  merely  as  heir  at  law — a  distinction 
noticed  by  Lord  Eldon  in  both  the  latter  cases.  Where 
the  Plaintiff  claims  as  heir  in  tail,  he  has  such  an  interest 
in  the  deed  creating  the  entail  that  the  Court,  as  against 
the  person  holding  back  that  deed,  will  compel  its  produc- 
tion :  and  on  that  ground  it  was  that  the  order  was  made 
in  Lady  Shaftesbury's  case.  But  the  principle  upon  which 
that  order  proceeded  has  no  application  where  the  Plain- 


(a)  4  Ves.  66,  72.         (/»)  6  Ves.  288.         (*0  W-  298,  296. 
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tiff  claims  as  heir  at  law :  and  so  it  was  held  by  Sir  William 
Grant  in  Jones  v.  Jones  (a),  repeating  what  Lord  Rosslyn 
had  said  in  Lady  Shaftesbury  v.  Arrowsmithj  that  "all 
the  family  deeds  together  would  not  make  the  title  of  the 
heir  at  law  either  better  or  worse.  If  he  cannot  set  aside 
the  willy  he  has  nothing  to  do  with  the  deeds." 


1867. 


JudffmetU. 


In  Aston  Y.  Lord  Exeter  (b)y  Lord  Eldon  points  out  a 
further  objection  to  granting  production  of  deeds  upon  a 
motion  of  this  nature.  He  says,  it  would  not  only  be  con- 
trary to  the  authority  of  Lord  Rosslyn  in  Lady  Shaftes- 
hunfs  easey  but  would,  in  effect,  enable  the  Plaintiff  to 
proceed  at  law  without  the  authority  and  conti*ol  of  this 
Court.  Any  such  proceeding  must  be  under  the  authority 
and  control  of  the  Court ;  and  if  the  Court  made  the  order 
for  production,  the  Plaintiff  would  be  able  to  avail  himself 
of  it  at  law,  where  the  proceedings  would  be  beyond  such 
authority  and  control. 

It  was  argued  in  support  of  this  motion,  that  the  Plain- 
tiff has  an  equal  interest  with  the  Defendants  in  the  deeds 
and  writings  prior  to  the  alleged  will,  as  forming  a  neces- 
sary part  of  his  evidence  of  the  seisin  of  his  ancestor.     But 
Bennett  v.   Glos8op(c)  is  a  direct  authority  against  that 
contention.     There  the  very  same  argument  was  urged  on 
behalf  of  the  heir  at  law ;    but  the  answer  of  the  Vice- 
Chancellor  was,  that  no  issue  was  raised  as  to  the  ancestor's 
seisin.     "  I  do  not  say,"  he  adds,  "  that,  if  it  appeared  that 
the  heir  at  law  would  be  unable  to  make  out  his  title  in 
ejectment,  without  the  aid  of  an  instrument  under  which  the 
Defendant  also  claimed,  by  reason  that  the  freehold  was  in 
a  married  woman  at  the  time  of  her  death,  or  for  any  other 
reason,  he  might  not  be  entitled  to  a  discovery  of  that 
trust ;  but  no  case  of  that  kind  is  made  upon  the  plead- 


(a)  3  Mer.  161,  172.  (6)  6  Vcs.  288.  (c)  3  Hare,  678. 
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Judgment, 


ings."      So  here,  I  nnderstand  that  the  seisin  of  Lord 
Rancliffe  is  not  in  issue. 

My  only  doubt  is,  whether,  in  case  any  portion  of  the 
deeds  and  writings  of  which  production  is  sought  by  this 
motion  tends  to  show,  or  relates  to,  the  pedigree  of  the 
Plaintiff,  he  would  not  be  entitled  to  production  of  that 
portion.  In  Hylton  v.  Morgan{a)j  where  Lord  EUon 
refused,  upon  motion,  to  aid  the  Plaintiff  in  proceeding  at 
law  without  the  authority  of  this  Court — ^in  which  he 
was  followed  by  Sir  John  Leach  in  Barney  v.  lAtekHt{b) 
and  Northey  v.  Pearee(c) — ^he  still  sajrs,  ^^  as  to  the  pedi- 
gree, I  apprehend  a  production  would  be  ordered;'^  and 
that  is  the  inclination  of  my  own  opinion. 


MinuUof 
Order, 


Obdeb  that  Defendants  do  make  and  file  an  affidavit  statiiig 
whether  any  and  which  of  the  docmnents  mentioned  in  the  schedule 
to  their  affidavit,  and  what  part  or  parts  thereof,  relate  to  or  tend  to 
show  the  pedigree  of  the  Plaintiff,  vrith  liberty  for  the  Plamtiff  to 
inspect  and  peruse  such  of  the  said  documents,  or  such  part  or  parts 
thereof  as  relate  to  the  said  pedigree,  and  to  take  copies,  &c.  And 
that  Defendants  do  produce  such  documents  on  the  examination  of 
witnesses  in  this  cause,  and  at  the  hearing  thereof.  But  Defendants 
are  to  be  at  liberty  to  seal  up  such  parts  of  the  said  documents  is, 
according  to  such  affidavit,  do  not  relate  to  or  tend  to  show  the  siid 
pedigree. 


(a)  6  Ves.  293.         (&)  1  Sim.  &  St.  419.         (c)  Id.  420. 
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PRINCIPAL     MATTERS- 


ABSOLUTE  INTEREST. 

See  Will,  16,  20,  24. 

ACCOUNTS. 

See  Contract,  2. 
Trustees,  8. 

ACCUMULATION. 
See  Wnx,  2. 

ADMINISTRATION. 

Where  a  fund,  paid  into  Court  in 
a  creditors'  suit,  has  been  distributed 
by  mistake  among  specialty  and 
simple  contract  creditors  to  the  ex- 
clusion of  a  mortgagee,  this  Court 
holds  such  creditors  liable  to  repay, 
not  tn  solido  but  pro  rata ;  and  no 
creditor  will  be  fixed  with  liability 
in  respect  of  the  rateable  part  which 
the  mortgagee  may  fail  to  recover 
from  a  creditor,  who,  since  sharing 
in  the  fund,  has  become  insolvent,  or 
cannot  now  be  found. 

Pursuant  to  a  decree  in  a  creditors' 
suit,  real  estate  was  sold,  and  the 
purchase  money  paid  into  Court. 
In  consideration  of  such  payment,  a 
mortgagee,  who  was  not  a  party  to 
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the  suit,  but  whose  mortgage  was 
noticed  in  the  conditions  of  sale, 
executed  the  conveyance,  but  the 
fund  was  distributed  among  the  other 
creditors  without  any  payment  being 
made  to  the  mortgagee. 

Hddy  upon  bill  filed  by  his  per- 
sonal representative,  that  the  latter 
was  entitled  to  recover  as  follows  : 

(1)  From  the  Defendants  who  had 
been  paid  simple  contract  debts,  the 
several  sums  paid  to  them,  the  total 
amount  of  such  sums  being  less  than 
the  PlaintifTs  claim. 

(2)  Prom  the  only  specialty  cre- 
ditor, so  much  as  might  be  necessary 
to  satisfy  what  might  remain  due  to 
the  Plaintiff  for  principal  moneys 
and  interest,  after  deducting  the  total 
amount  of  the  moneys  paid  to  the 
simple  contract  creditors,  whether 
parties  to  this  suit  or  not. 

(3)  And  from  the  solicitors  of  the 
Plaintiff  in  the  creditors'  suit,  what- 
ever might  be  necessary  to  make 
good  any  deficiency  arising  by  reason 
of  some  of  the  creditors  becoming 
insolvent,  or  of  others  not  being  to 
be  found,  or  the  like :  it  being  the 
duty  of  such  solicitors  to  see  that 
the  purchase  money  paid  into  Court 
was  properly  applied. 

Heldj  also,  that   the   purchasers. 
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upon  payment  of  the  purchase  money 
into  Court,  had  discharged  the  only 
condition  incumbent  upon  them,  and 
were  relieved  from  all  responsibility 
as  to  its  application.  But  the  pur- 
chaser of  the  largest  lot,  having 
allowed  the  title  deeds  to  remain 
with  the  mortgagee,  the  biU,  as 
against  him,  was  dismissed  without 
costs. 

Held,  further,  that,  although,  under 
the  circumstances,  the  mortgagee's 
solicitor  was  chargeable,  as  between 
his  client  and  himself,  with  gross 
negligence  in  not  placing  a  stop 
order  on  the  fund  in  the  original 
suit,  his  duties  were  dehors  that  suit, 
in  which  the  primary  duty  lay  with 
the  solicitors  of  the  Plaintiff,  who  had 
the  distribution  of  the  fund,  and  that 
in  this  suit  he  could  not  be  made  re* 
sponsible. 

Principles  by  which  the  Court  is 
guided  in  giving  directions  as  to 
costs  in  a  suit  of  this  nature.  Todd 
y.  Studhobnej  924 

See  Trustees,  3. 


ADMINISTRATION     OF     AS- 
SETS. 

See  Will,  14. 


ADMIRALTY  COURT,  JUDG- 
MENT OF  CONDEMNING 
SHIP. 

See  Shipping,  2. 


ADMITTANCE. 
See  Copyholds. 

AFFIDAVIT. 

See  Answer,  2. 

Production  of  Documents,  1. 


AFFIDAVITS,  COPIES  OF. 
See  Costs,  4. 

AGENCY. 

See  Contract,  2. 

AGENT  AND  PRINCIPAL. 
See  Fraud. 

AGREEMENT  WITH  NEGA- 
TIVE TERM. 

See  Contract,  1. 

ALIENATION  BY  FEME 
COVERT. 

See  Husband  and  Wife,  2. 

ALIENATION,  FORFEITURE 
ON,  ATTEMPTED. 

See  MORTGAQEy  1. 

ALIENATION,  RESTRAINT 
ON. 

See  Mortgage,  1. 
Will,  17. 

AMENDMENT. 

See  Costs,  I. 
Demurrer. 

ANSWER. 

1.  A  defendant  filed  an  answer  in 
a  suit,  and  thereby  referred  to  s 
printed  document,  which  was  not 
filed,  as  an  exhibit,  and  verified  the 
statements  in  it,  and  constantly 
referred  to  them  as  part  of  tbe 
answer: — Held,  that  the  answer 
which  was  filed  was  incomplete 
without  the  printed  document,  and 


ANSWER. 


ARBITRATION. 
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tliat  the  Clerk  of  Records  and  Writs 
was  justified  in  refusing  to  file 
replication  to  it.  La/one  v.  The  Folk- 
land  Islands  Company  (No.  2%      267 

2.  Except  on  a  motion  for  decree, 
answers  of  Defendants  cannot  be  read 
as  affidavits,  upon  notice  that  thej 
wiU  so  be  used  at  the  hearing ;  but 
to  make  them  affidavits,  the  respec- 
tive Defendants  must  confirm  Uieir 
answers  by  short  affidavits  referring 
to  them  as  exhibits.  Barrack  v. 
M'CuUoch,  110 

ANSWER,  EVASIVE. 
See  Practice,  2. 

ANSWER,  TAKING  OFF  THE 
FILE. 

See  Practice,  2. 


ANSWER,  TIME  TO. 
See  Practice,  2. 

APPORTIONMENT. 

Devise  in  trust  for  one  for  life, 
remainder  for  his  first  and  other 
sons  in  tail,  remainder  for  testator's 
own  right  heirs.  The  devisee  for 
life  proved  to  be  heir  at  law  of  the 
testator,  and  died  intestate,  and 
without  having  had  any  issue: — 
Heldy  that,  notwithstanding  the  inter- 
position of  an  estate  tail  which 
might  have  arisen  and  prevented 
the  remainder  in  fee  from  vesting 
absolutely,  the  death  of  the  devisee 
was  not  a  ^determination  of  his 
interest**  within  the  meaning  of  the 
Act  4  A  5  Will.  4,  c  22  ;  and  there- 
fore, following  Broume  v.  ArmfOt 
(3  Hare,  173),  the  rents  were  not 
apportionable  between  his  heir  and 
his  personal  representative. 

Where  it  can  be  predicated  that 
the  interest  mentioned   in  the  2nd 


section  of  the  Act  has  been  deter- 
mined, the  rents  and  other  payments 
there  mentioned  shall  be  apportioned. 
But  where  this  cannot  be  predi- 
cated, the  contest  being  between  the 
heir  and  the  executor,  the  heir  shall 
take  the  whole,  and  there  shall  be 
no  apportionment  In  re  Cluhu^e 
Estates,  689 

ARBITRATION, 

Upon  a  motion  to  set  aside  an 
award,  or  to  refer  it  back  to  the 
arbitrators,  the  Court  will  receive 
evidence  by  affidavit. 

Pending  a  reference  to  arbitration, 
the  umpire  held  a  communication 
with  the  agents  of  one  of  the  parties: 
this  fact  being  known  to  all  the 
parties  at  the  time,  and  not  objected 
to  by  any  of  them,  and  the  reference 
having  proceeded,  and  the  award 
having  been  subsequentiy  made: — 
Ileldy  tiiat  it  was  too  late  for  either 
of  the  parties,  after  the  award  was 
made,  to  object  to  it,  on  the  ground 
of  such  communication  between  the 
umpire  and  the  agents  of  one  of 
them. 

The  8th  section  of  the  Common 
Law  Procedure  Act,  1854,  does  not 
authorise  the  Court  to  send  back  the 
award  for  reconsideration  by  the 
arbitrators  on  any  ground  except 
such  as  before  that  statute  would 
have  induced  it  to  set  aside  the 
award,  or  to  treat  it  as  a  nullity 
in  an  action  brought  upon  it. 

The  object  of  that  section  was, 
where  any  error,  formal  or  otibierwise, 
had  occurred  which  would  vitiate 
the  award,  to  enable  the  Court  to 
send  it  back,  if  they  thought  fit,  to 
the  arbitrators  to  correct  such  error, 
instead  of  setting  the  award  wholly 


Ka  mistake  has  been  made  in  the 
award,  not  apparent  on  the  face  of 
it,  and  such  mistake  is  admitted  in 
d2 
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ARBITRATION. 


BANKRUPTCY. 


an  affidavit  by  the  arbitrators,  such 
an  admission  is  sufficient  to  authorise 
the  court  to  set  aside  the  award 
under  the  former  practice,  or  to 
refer  it  back  under  that  statute.  So 
also,  if  the  arbitrators  insist  that 
they  have  made  no  mistake,  but 
state  the  principle  upon  which  they 
made  the  award,  and  the  Court  is 
of  opinion  that  such  principle  is  not 
consistent  with  the  reference.  Mills 
V.  jThe  Master,  Wardens,  and  Society 
of  the  Mystery  of  Bowyers,  in  the  City 
of  London;  The  Master,  j-c.  of  the 
Mystery  ofBowyers,  ^.  v.  MiUs,    66 

See  JuBiSDiCTioN,  3. 


ARREARS,  RIGHT  TO. 

See  Prefebence  Shabes. 

ASSENT  OF  EXECUTOR. 

See  Will,  6. 

ASSETS. 
See  Settlbmemt,  3. 

ASSETS,  ADMINISTRATION 
OF. 

See  Will,  14. 

ASSETS,  MARSHALLING  OF. 
See  Will,  14. 

ASSIGNEE. 
See  Settlememt,  Fraudulent,  1. 

ASSIGNMENT. 

See  Chose  m  Action. 
Stock,  2. 

ATTORNEY  AND  CLIENT. 

See  Solicitor  and  Client. 


ATTORNEY,  SURRENDER  OF 
COPYHOLDS  BY. 

See  Copyholds. 


AUTHOR  AND  PUBLISHER. 
See  Copyright,  1. 

AWARD,  CORRECTING. 

See  Arbitration. 

BANKRUPTCY. 

A  bankrupt's  reversionary  interest 
in  a  legacy : — Held,  upon  rehearing, 
(following  the  authority  of  the  Lords 
Justices  in  Bartlett  t.  BartUtt),  not 
to  be  exempted  firom  the  rule  as  to 
"order  and  disposition,"  by  the 
mere  circumstance  of  such  interest 
being  reversionary  at  the  time  of  the 
act  of  bankruptcy. 

But  to  bring  such  an  interest 
within  the  operation  of  the  rule,  it 
must  be  in  the  order  and  disposition 
of  the  bankrupt  "  with  the  consent 
of  the  true  owner,"  and  where  the 
true  owner  has  no  knowledge,  nor 
any  means  of  knowing,  of  the  bank- 
rupt's interest,  "consent"  on  his 
part  cannot  be  predicated. 

Therefore,  where  a  bankrupt,  upon 
the  occasion  of  a  previous  insolvency, 
suppressed  the  circumstance  of  his 
being  entitled  to  a  reversionary  in- 
terest, and  excluded  it  from  his 
schedule,  and  it  did  not  appear  that 
the  assignee  in  insolvency  had  any 
knowledge  or  notice  of  that  circom- 
stance,  the  latt^  was  held  entitled, 
notwithstanding  his  title  had  not 
been  perfected  by  notice  to  the  trus- 
tee; the  Court  being  of  opinion, 
under  the  circumstances,  that  there 
were  no  laches  on  his  part 

But,  setnhle,  laches  on  his  part 
would  have  been  equivalent  to  "  con- 
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sent"    within  the  meaning  of  the 
rule.     In  re  Bawh<m^s  Trusty       476 


BANKRUPTCY,  PROVISO  FOR 
FOREITURE  IN  THE  EVENT 
OF. 

See  Mortgage,  1. 

BEQUEST,  ABSOLUTE. 
See  Will,  16. 

BEQUEST,  DEFERRED. 

See  Will,  12. 

BEQUEST,  SPECIFIC. 

See  Will,  6,  7. 

BILL. 

See  JuBisDicTioK,  1. 

BILL  OF  PEACE. 
See  Jurisdiction,  1. 

BILL  OF  COSTS,  TAXATION 
OF,  UNDER  6  &  7  VICT.  o.  73, 
8.  37. 

See  SoLiciTOB  and  Client,  1. 

BONUS. 
See  Stock,  2. 


BOUNDARIES,  CONFUSION 
OF. 

Testatrix  by  her  will  appointed 
the  manor  of  W,  (over  which  she 
had  an  equitable  power  of  appoint- 
ment) to  uses,  under  which  the 
plaintiff  became  entitled  as  tenant  in 
tail  in  possession,  and  devised  her 


residuary  real  estate  to  trustees  upon 
trust  to  seU.  The  trustees  sold 
(inter  alia)  a  field,  part  of  which 
was  shown  by  the  abstract  to  be 
parcel  of  the  manor,  and  procured 
the  legal  estate  in  the  whole  to  be 
conveyed  to  the  purchaser: — Held^ 
that,  notwithstanding  the  fiiult  of 
the  confusion  lay  with  the  party 
through  whom  the  Plaintiff  claimed, 
the  Plaintiff  was  not  precluded  from 
establishing  in  this  Court  a  claim  to 
his  portion  of  the  land,  and  to  a 
proportional  part  of  the  rents  from 
the  time  when  he  came  of  age. 
And  an  inquiry  was  directed,  in 
what  part  of  the  field  the  Plaintifi^s 
portion  was  situate.  Hicks  v. 
Haatmgsj  701 


BOUNDARY,   DISCOVERY  IN 
QUESTION  OF. 

See  PsACTiOE,  5. 


CALLS,  VALTOITY  OF. 
See  CoMPANT,  Joint  Stock. 


CESSER  OF  EQUITABLE  LIFE 
ESTATE,  PROVISO  FOR. 

See  Will,  17. 


CHAMBERS,  PRACTICE  IN. 

See  Practice  in  Ciiambeks. 

CHARGE,  ENLARGEMENT 
OF  INDEFINITE. 

See  Will,  5. 

CHARGE  OF  DEBTS. 

See  Will,  14. 
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CHARITY. 

The  circumstance  that  trustees  of 
a  charity  to  which  money  is  be- 
queathed maj^  consistently  with  their 
trust  apply  the  fund  in  a  manner 
which  would  be  illegal  under  stat. 
9  Geo.  2,  c.  36,  is  not,  of  itself,  suffi- 
cient ground  for  withholding  the 
fund.  The  question  is  whether  they 
must  so  apply  it. 

If  the  Cosrt  sees  that  the  trust  can 
be  duly  performed  without  oeees- 
sarily  applying  any  part  of  the  fund 
in  an  illegal  manner,  it  will  declare 
the  trustees  entitled,  but  with  a  fur- 
ther declaration  in  the  case  supposed 
above,  to  prevent  the  illegal  applica- 
tion. With  these  declarations  th^ 
Court  will  hand  over  the  fund  to  the 
trustees. 

Bequest  to  four  persons,  upon 
trust,  to  pay  the  same  to  the  trea- 
surers of  a  charitable  society.  By 
an  earlier  deed  the  object  of  the 
society  was  declared  to  be  to  pro- 
mulgate the  Gospel  by  (inter  alia) 
^^  opening  and  supporting  Sunday- 
schools,  by  the  erection  or  providing 
of  places  for  religious  worship,  and 
by  such  other  means  as  to  the  society 
should  seem  meet." 

Held^  that  the  bequest  was  good 
within  the  stat.  9  Geo.  2,  e.  36,  inas- 
much as  the  deed  recited  that  lands 
had  been  already  purchased  with  the 
money  of  the  society,  and  notwith- 
standing the  deed  contained  a  further 
recital  that  other  lands  might  there- 
ader  be  conveyed  for  the  purposes 
of  the  society;  for  the  erections 
might  be  on  the  lands  then  already 
held  in  mortmain.  But,  having 
regard  to  the  latter  recital.  Declared, 
that  the  applicittion  of  any  part  of 
the  fund  towards  the  purchasing  of 
additional  land  by  the  charity  would 
be  illegal. 

The  preceding  bequest  was  fol- 
lowed by  a  codicil,  by  wliich,  in  case 


any  part  or  parts  of  testator's  per- 
sonal estate  previously  settled  or  be* 
queathed  by  him  to  charitable  use» 
^ould  by  any  statute  or  law  then  in 
being  be  considered  not  to  have 
their  f\ill  operation  for  the  intents 
and  purposes  for  which  he  bad  de* 
signed  them,  the  testator  bequeathed 
alt  such  monies  to  tie  scone  Jimr  per- 
sons as  joint  tenants,  free  from  any 
trust  or  condition  whatever,  ex- 
pressed or  implied: — Heidj  that, 
even  if  the  bequest  in  the  will  had 
been  void  under  the  statute,  the  be- 
quest in  the  codicil  would  have  been 
valid  ;  and  that  notwithstanding  the 
survivor,  by  his  counsel  at  the  bar, 
professed  that,  havmg  regard  to  the 
contents  of  the  will  and  codicil,  he 
should  feel  bound  to  band  over  the 
fund  to  the  charity. 

In  such  a  case  it  is  impossible  for 
the  Court  to  intend  any  trust,  unless 
it  can  convert  the  legatees  into  trus- 
tees, by  proof  of  some  eommunica- 
tion  between  them  and  the  testator, 
importing  that  he  intended  a  trust, 
which  they,  in  effect,  undertook,  and 
by  which,  therefore,  their  consciences 
would  be  bound — semble. 

Lord  Northington's  decision  in  the 
Attorney-General  v.  Tyndatt  (2  Eden, 
207)  that  a  gift  over  for  charitable 
uses,  in  the  event  of  a  previous  gift 
being  void  under  the  statute,  must 
be  taken  as  in  fraud  of  the  law,  and 
intended  to  intimidate  the  heir  or 
next  of  kin,  and  prevent  their  dis- 
puting the  charity,  and  therefore 
void — Disapproved. 

Lord  Northinfton's  other  proposi* 
tien  in  the  same  case,  to  the  effect 
that  the  building  on  land  already^ 
held  in  mortmain,  inasmuch  as  it 
improves  the  estate,  and  renders  it 
more  valuable,  is  a  transgression  of 
the  statute  9  Geo.  2,  c.  36,  has  been 
overruled  by  a  series  of  subsequent 
decisions. 

Further  observations  on  that  case. 
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and   observations  on   the   Attorney- 
General  V.  Bowles  (8  Atk.  806). 

In  a  deed  like  the  above,  the 
Court  woald  read  the  trust  as  a  trust 
to  promulgate,  &c.,  by  aU  or  any  of 
the  means  there  specified.  Carter  v. 
Greeny  591 

See  Will,  21. 

CHILDREN,   YOUNGER. 

See  Settlement,  4. 

CHOSE  IN  ACTION. 

Notice  of  an  assignment  of  a  chose 
in  action,  although  derived  aliunde, 
and  not  fix)m  assignor  or  assignee,  is 
sufficient  to  give  priority — eenihle. 
In  re  Bawbone^s  Bequestj  300 

See  Bankkuptot. 

CLASS. 
See  Will,  8,  4,  10. 

CLIENT  AND  SOLICITOR. 

See  Administration. 

Solicitor  and  Client,  1. 

COMMISSION. 
See  Trustees,  2. 

COMMON  LAW  PROCEDURE 
ACT,  1854,  Sect.  8. 

See  Arbitration. 
Jurisdiction,  3. 

COMPANY  INCORPORATED 
BY  ACT  OF  PARLIAMENT. 

1.  Although  it  is  competent  to 
the  directors  of  every  railway  com- 
pany, on  complying  with  the  Wham- 
cliffe  Order,  to  apply  to  Parliament 
for  an   extended   line,   or   for  any 


other  extension  of  their  potirers,  they 
will  be  restrained  from  defraying  the 
expenses  of  such  application  out  of 
the  assets  of  the  company,  and  from 
issuing  new  shares,  purporting  to  be 
shares  in  the  company,  except  for 
the  purposes  and  under  the  powers 
of  existing  Acts.  Vance  v.  The 
East  Lancashire  Bailway  Company ^  50 

2.  BiU  by  a  canal  company  for 
specific  performance  by  a  railway 
company  of  an  agreement  to  pur- 
chase the  canal  for  12,000/.,  entered 
into  by  the  projectors  of  the  railway, 
with  a  view  of  obviating  bond  fide 
opposition  on  the  part  of  the  Plain- 
tiffs to  Defendants'  Act — Dismissed^ 
on  the  ground  that  there  was  no 
agreement  under  seal,  or  signed  by  two 
of  the  directors  of  the  railway  com- 
pany as  required  by  the  97th  section 
of  the  Companies  Clauses  Consolida- 
tion Act  (8  &  9  Vict.  c.  16)  notwith- 
standing the  Plaintiffs  had,  upon  the 
&ith  of  the  agreement,  wi^drawn 
their  opposition,  and  had  further 
performed  their  part  of  the  agree- 
ment, by  obtaining  an  Act  author- 
ising the  sale  and  purchase  of  the 
canal,  and  notwithstanding  other 
circumstances  tending  to  show  part 
performance,  and  a  bond  fide  inten- 
tion by  both  parties  to  complete. 

By  the  Act  authorising  the  sale 
and  purchase  of  the  canal,  the  De- 
fendants were  "authorised  and  re- 
quired^^  with  consent  of  three-fifths 
of  the  proprietors  present  at  a  special 
meeting,  "to  purchase  the  canal 
upon  such  terms  and  conditions  as 
shall  be  or  may  have  been  agreed 
upon  between  the  said  companies.*' 
The  proprietors  present  at  a  special 
meeting,  duly  held  and  called  in 
every  respect  as  required  by  the 
Act,  passed  a  unanimous  resolution 
(afterwards  communicated  to  the 
Plaintiffs)  authorising  the  directors 
to  purchase  the  canal  for  12,000/., 
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upon  such  termB  and  conditionB  aa 
to  them  should  seem  meet. 

Hdd^  Ist,  that  the  Act,  not  refer- 
ring to  the  previous  imperfect  agree- 
ment, did  not  give  validity  thereto. 
2nd,  that,  notwithstanding  the  meet- 
ing had  been  held,  and  the  requisite 
consent  of  the  proprietors  obtained, 
the  company  were  not  bound  by  the 
words  ^^  authorised  and  required  to 
purchase,"  inasmuch  as  the  purchase 
was  to  be  subject  to  such  terms  and 
conditions  as  should  be  agreed  upon 
"  between  the  said  companies  J^  And 
the  proprietors  having  referred  it  to 
their  directors  to  settle  such  terms 
and  conditions,  the  latter  could  only 
do  so  in  the  mode  prescribed  by  the 
97th  section  of  the  Companies 
Clauses  Consolidation  Act,  viz.  by 
an  agreement  signed  by  two  at  least 
of  their  number. 

Besides,  where  there  is  not  already 
an  agreement  under  the  company's 
seal,  or  signed  by  two  of  the  direc- 
tors, or  where  there  is  any  question 
left  open  as  to  the  terms  or  condi- 
tions of  the  agreement,  the  proper 
mode  of  enforcing  such  a  direction 
in  an  Act  of  Parharaent  is  by  man- 
damus, and  not  by  suit  for  specific 
performance — setnhk. 

Had  the  Plaintiffs  obtained  &om 
the  directors  a  conditional  agreement, 
stipulating,  that,  in  tlie  event  of  an 
Act  being  obtained  authorising  a 
sale  and  purchase  of  the  canal,  they 
would  bind  the  company  to  carry 
out  the  imperfect  agreement,  then, 
on  the  passing  of  such  Act,  the 
company  might  have  been  completely 
and  effectively  bound — Obiter. 

All  that  was  decided  by  the 
House  of  Lords  in  The  Caledonian 
and  Dumbartonshire  Railway  Company 
v.  The  Magistrates  of  St.  Helensburgh 
(2  Macqueen,  391)  is,  that  what 
directors  cannot  do  after  the  incor- 
poration of  a  company,  provisional 


directors  cannot  do  before,  for  the 
purpose  of  binding  the  sharehold* 
ers. 

Observations  on  the  necessity  in 
dealing  with  public  companies  of 
obtaining  agreements  drawn  up  and 
executed  in  the  most  legal,  solemn, 
and  binding  form  ;  experience  show- 
ing, that,  in  such  transactions,  good 
£a,iih  cannot  be  relied  on.  The  Com- 
pany of  Proprietors  of  the  LeominsUr 
Canal  Navigation  v.  The  Shrew^mry 
and  Hereford  RaUwcy  Company j    654 

3.  By  a  railway  company's  Act, 
after  reciting  that  the  company  bad 
issued  certain  "preference  shares," 
on  the  terms  of  the  holders  thereof 
being  entitled  to  "  fixed  preferential 
dividends  thereon,  payable  out  of 
the  revenues  of  the  company,"  si 
certain  rates  in  the  Act  mentioned, 
it  was  enacted.  That  the  income  of 
the  company,  from  time  to  time  ap- 
plicable to  the  payment  of  interest 
on  moneys  borrowed  and  dividends 
on  shares,  should  be  applied,  first, 
in  payment  of  the  interest,  fix)m 
time  to  time  accruing,  on  mortgages 
and  bonds ;  next,  in  payment  of  the 
preferential  dividends  on  the  several 
classes  of  preference  shares,  in  the 
order  in  the  Act  specified ;  and, 
lastly,  in  payment  rateably  of  divi- 
dends on  original  shares.  The  con- 
tracts upon  which  the  preference 
shares  had  been  issued  and  taken  up 
(irregular  in  themselves,  but  ren- 
dered valid  by  the  Act)  were  to  the 
effect  that  such  preference  shares 
should  be  entitled,  some  to  a  divi- 
dend at  a  certain  given  rate  per 
cent,  for  a  given  number  of  years, 
and  at  a  lower  given  rate  in  perpe- 
tuity thereafter;  others  to  a  given 
rate  per  cent,  without  restriction  as 
to  time ;  and  others  at  a  given  rate 
per  cent,  for  a  term  certain,  and 
thereafter  until  such  time  as  they 
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were  redeemed  by  the  company  :-^ 
Held,  that,  coupling  the  enacting 
part  of  the  Act  with  the  recitals  in 
its  preamble,  and  having  regard  to 
the  contracts  upon  which  the  shares 
were  issued,  the  holders  of  such 
preference  shares  were  entitled,  ac- 
cording to  their  priorities  inter  se, 
to  arrears  of  former  dividends  before 
any  dividend  could  be  paid  to  the 
holders  of  ordinary  shares ;  for  the 
word  "dividend"  is  not,  ex  vi 
termini,  restricted  to  profits  accruing 
during  any  given  period ;  and  here, 
the  consequences  of  so  restricting  it 
would  be  to  enable  the  holders  of 
ordinary  shares  so  to  arrange  the 
declaration  of  their  dividends  as  to 
prevent  the  holders  of  preference 
shares  from  deriving  any  of  the 
advantages  for  which  they  had  sti- 
pulated. Crawford  v.  The  North 
Eastern  BaUtoay  Company^  723 


COMPANY,  JOINT  STOCK. 

The  25th  section  of  the  Joint 
Stock  Companies  Act,  1856  (19  &  20 
Vict.  c.  47),  enabling  a  shareholder, 
whose  name  is  without  sufficient 
cause  omitted  to  be  entered  in  the 
company's  register,  to  apply  by 
motion  for  an  order  that  the  register 
may  be  rectified,  was  not  meant  to 
give  to  every  shareholder  ex  debito 
jmtiticB  this  summary  remedy.  The 
object  of  that  section  was,  to  enable 
the  Court  to  avoid  the  inconvenience 
and  injustice  which  occasionally 
arise  from  capricious  or  frivolous  ob- 
jections on  the  part  of  companies  to 
complete  the  registration  of  their 
shareholders.  It  was  not  intended 
by  the  Act,  that,  in  the  event  of 
there  being  a  serious  question  to  be 
tried,  the  matter  should  be  disposed 
of  summarily. 

A  resolution  for  a  call  may  be 
good,  though  resolutions  for  calls  for 


smaUer  sums  had  been  previously 
negatived  at  the  same  meeting. 

Whether,  provided  shareholder^ 
have  had  notice  by  means  of  circu- 
lars of  a  meeting  for  the  purpose  of 
making  calls,  a  shareholder,  who  has 
attended  such  meeting,  can  object 
to  calls  made  thereat,  on  the  mere 
ground  that  the  company  omitted  to 
advertise  the  meeting  in  any  news- 
paper, as  required  by  their  deed  of 
settlement — qucere. 

But  where  a  shareholder,  having 
so  attended  at  such  meeting,  had 
allowed  others  to  pay  their  calls,  and 
a^r  lying  by  for  six  months,  had  as- 
signed his  shares : — Held,  that  his 
assignees  could  not,  by  motion  under 
the  25th  section  of  the  Act,  apply  to 
have  his  name  entered  on  the  regis- 
ter, so  long  as  the  calls  remained 
unpaid;  and  his  motion  was  dis- 
missed with  costs.  In  the  Matter  of 
The  British  Sugar  Refining  Company ^ 
and  In  the  Matter  of  The  Joint  Stock 
Companies  Act,  1856,  408 

COMPANY,    JOINT   STOCK, 
CONTRACT  TO  FORM. 

See  Contract,  1. 

COMPROMISE. 
See  Statute  of  Limitations,  1. 

"CONCEALED  FRAUD." 

See  Statute  of  Limitations,  1. 

CONDITION,  PRECEDENT. 

See  Will,  13. 

CONFUSION  OFBOUNDARIES. 

See  Boundaries. 

"CONSENT    OF    TRUE 
OWNER." 

See  Baj^kuptcy. 
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CONTBACT. 


CONSTRUCTION. 
See  Deed. 
»      Settlement,  2,  4. 

Statute,    Special,    Construc- 
tion OP,  1. 
Will,  1,  3,  4,  5,  9,  12,  16,  19, 
20,  22,  23. 

CONTINGENT   REMAINDERS. 

CONTRACT. 

1.  The  Plaintiff,  being  the  owner 
of  certain  patents,  entered  into  a 
written  agreement  with  other  per- 
sons to  form  a  joint  stock  company 
£br  the-  purpose  of  working  these 
patents,  he  agreeing  on  his  part  to 
sell  the  patents  to  the  company  upon 
certain  terms,  and  to  take  aU  requi- 
site measures  for  obtaining  patents 
in  foreign  countries,  and  to  give 
his  whole  services  to  the  company 
for  two  years,  and  to  do  his  best  to 
improve  the  invention,  and  to  impart 
such  improvements  to  the  company : 
— Held,  that  the  Plaintiff  could  not 
obtain  specific  performance  of  this 
agreement  against  his  co-promoters, 
because,  from  the  nature  of  his  own 
part  of  the  agreement,  the  Court 
could  not  compel  specific  perform- 
ance of  it  by  him. 

The  difference  in  the  cases  where 
a  negative  term  of  an  agreement  has 
been  enforced  by  injunction,  although 
the  rest  of  the  agreement  could  not 
have  been  specifically  performed  in 
equity,  is,  that  the  Court  could,  at 
any  time,  upon  a  breach  of  any 
other  term  in  the  agreement,  restore 
the  parties  to  their  former  position, 
or  nearly  so,  by  dissolving  the  in- 
junction ;  but  if  in  such  a  case  as 
this  the  Court  were  to  compel  the 
Defendants  to  become  a  registered 
company,  that  could  not  afterwards 
be  undone,  if  the  Plaintiff  were  to 


fail  in  his  part  of  the   agreement. 
Stockery,  Wedderbum,  393 

2.  A  railway  company  granted  to 
two  lessees  the  sole  and  exdosive 
license  and  privilege,  for  ten  years, 
of  selling  books  and  other  publica- 
tions at  such  of  the  company's  sta- 
tions as  the  lessees  should  think  fit, 
and  of  using  the  book-stalls  thereat 
respectively;  covenanted  that  aQ 
books,  Ac,  sent  by  the  lessees  to  be 
sold  pursuant  to  such  licence,  should 
be  conveyed  by  the  company's  trains 
to  any  such  station  without  any 
charge;  and  warranted  quiet  and 
peaceable  enjoyment. 

Held — 1st,  as  to  stations  where 
book-stalls  were  in  existence  at  the 
date  of  the  grant,  that  the  company 
must  be  taken  to  have  granted  tbe 
user  of  those  specific  stalls ;  and  if 
not,  still  it  was  incumbent  on  the 
company  to  show  that  stalls  to  which 
they  attempted  to  remove  the  lessees 
would  be  equally  convenient.  2nd^ 
as  to  other  stations,  ihat,  if  the 
lessees  could  be  entitled  in  any  case 
to  erect  stalls  thereat,  this  Court 
would  not  make  a  declaration  to 
that  effect,  because  this  Court  could 
not  judge  whether  sales  from  stalls 
or  by  colportage  should  be  adopted ; 
and  also  because  such  a  declaration 
would  lead  to  continual  applications 
with  reference  to  the  gradual  in- 
crease in  size  of  the  stalls.  3rd, 
that  the  privilege  of  selling  books, 
&c.,  authorised  a  bona  fide  sale  to 
passengers,  and  such  other  persons 
as  ordinarily  attended  at  the  com- 
pany's stations  on  business  connected 
with  the  railway,  and  not  a  general 
agency;  consequently,  that  the 
lessees  were  not  entitled  to  free  car- 
riage except  in  respect  of  books  to  be 
so  sold. 

And  on  bill  filed  by  the  lessees, 
an  injunction  was  granted,  restrain- 
ing   the    company    from     evicting 
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COPYRIGHT. 
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Plain tifis  from  book-stalls  existing  at 
the  date  of  the  agreement,  notwith- 
standing Plaintiffs  failed  in  their 
contention  as  to  the  second  and 
third  points,  and  notwithstanding 
misconduct  on  the  Plaintiffs'  part  in 
not  strictly  and  honourably  per- 
forming their  part  of  the  agreement ; 
the  Court  being  of  opinion  that  it 
woidd  be  impossible,  under  the  cir- 
cumstances, to  estimate  the  damages 
to  which  Plaintiffs  would  be  exposed 
if  an  injunction  were  not  granted. 

This  Court  will  not  dii^ect  an  ac- 
count as  to  a  part  of  an  agreement 
where  it  cannot  decree  specific  per- 
formance of  the  whole :  nor  will 
this  Court  make  any  declaration  of 
right  upon  a  contract  except  as  to 
so  much  of  it  as  has  been,  or  is 
about  to  be,  broken.  Holmes  v.  The 
Eastern  CottfUiee  Railway  Company^ 

675 

See  Company  Incorporated  by  Act 
OF  Parliament,  5. 


CONVERSION. 
See  »rAT.  13  &  14  Vict.  c.  60. 


COPYHOLDS. 

When  copyholds  are  surrendered 
by  attorney,  and  the  attorney  exceeds 
his  power,  the  admittance  is  cut 
down  to  the  limits  of  the  surrender 
auUiorised  by  the  power.  Carter  v. 
Carterj  617 


COPYRIGHT. 

1.  An  agreement  between  an 
author  and  a  publisher,  that  the 
latter  should  publish  a  certain  work 
at  his  own  expense  and  risk,  and 
after  deducting  from  the  produce  of 
the  sale  thereof  the  charges  for  print- 


ing, paper,  advertisements,  embellish- 
ments, and  other  incidental  expenses, 
including  the  allowance  of  10/.  per 
cent,  on  the  gross  amount  of  the  sale 
for  commission — ^the  profits  remain- 
ing of  any  edition  that  should  be 
printed,  should  be  divided  equaUy 
between  author  and  publisher.  The 
books  sold  to  be  accounted  for  at  the 
trade  sale  price,  unless  it  should  be 
thought  advisable  to  dispose  of  any 
copies  or  of  the  remainder  at  a 
lower  price,  which  was  left  to  the 
publisher's  discretion: — Heidf  that 
this  did  not  amount  to  an  agreement 
for  the  sale  of  the  copyright ;  that 
it  was  to  be  inferred  from  die  agree- 
ment that  the  publisher  was  to  fix 
the  selling  price  of  the  book,  and 
that  he  was  to  be  at  liberty  to  pub- 
lish more  than  one  edition. 

Whether  the  agreement  created  a 
partnership  pro  h^  vice  between 
the  author  and  publisher  —  quaere, 
Reade  v.  Bentley,  271 

2.  The  28rd  section  of  the  Copy- 
right Act  (5  &  6  Vict.  c.  45)  does 
not  give  to  the  registered  proprietor 
of  a  copyright  in  any  book  a  right 
in  this  Court  to  more  than  the  usual 
account  of  the  net  profits  of  all  copies 
of  the  book.  He  has  no  right  in 
this  Court  to  an  account  of  the  gross 
proceeds. 

To  recover  the  pirated  copies,  he 
must  proceed  at  law.  Delfe  v. 
J)elamottej  581 

3.  If  any  person  by  pains  and 
labour  collects  and  reduces  into  the 
form  of  a  systematic  course  of  in- 
struction those  questions  which  he 
may  find  ordinary  persons  asking  in 
reference  to  the  common  phenomena 
of  life,  with  answers  to  those  ques- 
tions, and  explanations  of  those 
phenomena,  whether  such  explana- 
tions and  answers  are  furnished  by 
his  own  recollection  of  his  former 
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general  reading,  or  out  of  works  con- 
sulted by  him  for  the  express  pur- 
pose, the  reduction  of  questions  so 
collected,  with  such  answers,  under 
certain  heads  and  in  a  scientific 
form,  is  sufficient  to  constitute  an 
original  work,  of  which  the  copy- 
right will  be  protected. 

But  another  person  may  originate 
another  work  in  the  same  general 
form,  provided  he  does  so  from  his 
own  resources  and  makes  the  work 
he  so  originates  a  work  of  his  own 
by  his  own  labour  and  industry  be- 
stowed upon  it. 

The  question  in  determining  whe- 
ther an  injunction  should  be  ordered 
where  the  matter  of  the  Plaintiffs' 
work  is  not  original,  is,  how  fer  an 
unfair  or  undue  use  has  been  made 
of  the  work. 

Instances  of  unfair  or  undue  use, 
and  the  contrary,  in  works  of  this 
description. 

If,  instead  of  searching  into  the 
conmion  sources  and  obtaining  your 
subject-matter  fix)m  thence,  you 
avsdl  yourself  of  the  labour  of  your 
predecessor,  adopt  his  arrangement 
and  questions,  or  adopt  them  with  a 
colourable  variation,  it  is  an  illegiti- 
mate use. 

Falsely  to  deny  that  you  have 
copied  or  taken  any  idea  or  language 
from  another  work,  strong  indication 
of  animus  furandi. 

Notwithstanding  Bell  v.  White- 
head (13  Jur.  68),  if  the  Court  is  led 
to  the  conclusion  that  there  has  been 
piracy,  it  will  not  grudge  any  labour 
that  may  be  requisite  in  order  to 
ascertain  how  far  the  injunction 
should  extend. 

Form  of  injunction  where  certain 
distinct  parts  of  a  work  like  the 
above  are  unobjectionable  and  others 
contain  piracies.  Jarrold  v.  IIouls- 
pn,  708 


COUNSEL. 

COSTS. 

1.  Costs  occasioned  by  a  notice 
of  motion  which  was  rendered  inef- 
fective by  a  subsequent  amendmeDt 
of  the  Bill,  must  be  paid  by  the 
Plaintiff.  The  London  and  Black- 
wall  RaUway  Company  v.  The  Board 
of  Works  for  the  Limehouse  Dtstrid, 

123 

2.  The  higher  scale  of  costs  men- 
tioned in  the  Orders  of  January  30, 
1857,  applies  to  all  cases  except 
those  specified  in  such  Orders  as 
subjects  of  the  lower  scale.  Beade 
v.  Bentley,  271 

3.  In  a  suit  for  partition,  costs  of 
infistnts,  including  as  well  the  costs 
incurred  before  the  issuing  of  the 
conmiission,  as  those  incuned  sub- 
sequently thereto,  charged  upon  and 
ordered  to  be  rabed  out  of  the  shares 
allotted  to  such  infants  respectiTelj 
in  severalty.     Cox  v.  Coxj  554 

4.  Trustees  who  have  paid  trust 
funds  into  court  under  the  Trustee 
Relief  Act,  and  take  copies  of  affi- 
davits of  parties  claiming  to  be  bene- 
ficially interested  in  the  fimd,  will 
not  be  allowed  their  costs  of  the 
copies  of  affidavits  so  taken  by  them. 
In  re  Lazarus^  555 

5.  In  charity  cases,  where  no  im- 
proper point  is  raised  on  behalf  of 
their  next  of  kin,  the  latter  are 
entitled  to  their  costs  as  between 
solicitor  and  client.     Carter  v.  Green^ 

591 

See  ADMiinsTRATiOK. 
Demurrer. 
Shipping,  2. 
Trustees,  1,  5. 


COUNSEL. 

See  Practice  in  Chambers. 


CREDITORS. 


DECREE  FOR  SALE.     765 


COVENANT. 
See  Settlemkmt,  3. 

CREDITORS. 

Since  the  passing  of  the  1  &  2 
Vict.  c.  110,  an  investment  of  money 
in  the  purchase  of  stock  in  the  names 
of  trustees,  upon  trust  for  the  child- 
ren of  the  settlor,  he  not  having  at 
the  time  sufficient  property  besides 
the  money  so  invested  to  pay  the 
debts  he  then  owed,  is  void  under 
13  £liz.  c.  5 ;  because,  by  the  1  &  2 
Vict.  c.  110,  money  or  stock  may  be 
taken  in  execution,  and  therefore 
the  effect  of  such  a  settlement  would 
now  be  to  delay,  hinder,  or  defraud 
the  creditors  of  the  settlor. 

For  the  same  reason,  any  pur- 
chase of  property  by  a  settlor  so  in- 
debted, in  tiie  name  of  a  child  or 
other  person,  would  now  be  void 
under  the  statute  of  Elizabeth. 

Money  received  by  a  married 
woman  out  of  the  proceeds  of  her 
husband's  business,  or  saved  by  her 
out  of  moneys  given  to  her  by  him 
for  household  purposes,  dress,  or  the 
like,  and  invested  by  her  in  her  own 
name,  belongs  to  her  husband. 

Secus  as  to  moneys  saved  by  her 
out  of  the  income  of  her  separate 
estate,  and  so  invested. 

Where  such  investment  had  been 
made  by  her  husband  for  her,  upon 
its  being  impeached  by  his  creditors 
after  his  death, — held^  that  the  onus 
was  upon  her  to  prove  that  the 
moneys  «were  the  savings  of  her  sepa- 
rate estate. 

She  proved  that  they  were  saved 
out  of  rents  of  ftimished  houses, 
which  were  settled  to  her  separate 
use: — Held,  that  threw  back  upon 
the  creditors  the  onus  of  proving 
that  the  furniture  belonged  to  the 
husband,  and,  also,  what  part  of  the 


rents  were  to  be  attributed  to  the 
furniture.  Barrack  v.  M^CuUochy  110 

See  Administration. 

Settlement,  Fhaudulent,  1. 


CREDITORS,  EQUITY  OF,  TO 
HAVE  A  FUND  SECURED. 

See  Will,  18. 


CREDITORS'  SUIT. 

See  Administration. 

CROSS-EXAMINATION. 
See  Practioe,  1. 

CROWN,  RIGHTS  OF  THE. 
See  Forest  of  Dean. 

DAMNOSA  HJEREDITAS. 
See  Will,  6. 

DEBTS,  CHARGE  OF. 

See  Will,  14. 

DEBTS,  SATISFACTION  OF. 

See  Will,  15. 

DEBTS,  SPECIALTY. 
See  Settlement,  3. 

DECLARATION  OF  RIGHT. 

See  Contract,  2. 

DECREE  FOR  SALE. 
See  Will,  6. 


766 


DEED. 


DISTRIBUTION  BY  MISTAKE. 


DEED. 

Limitation  in  a  deed  to  trustees 
"and  their  heirs,"  (without  words 
restricting  it  to  the  lives  of  preceding 
tenants  for  life),  upon  trust  to  pre- 
serve contingent  remainders : — Seldy 
that,  although  the  omission  of  such 
words  was  probably  an  oversight, 
yet,  the  instrument  being  a  deed, 
the  Court  could  not  construe  the 
limitation  as  restricted,  notwith- 
standing an  estate  in  fee  was  a  larger 
estate  than  was  required  for  the  pur- 
poses of  the  trust,  and  the  limitation 
was  repeated  in  a  subsequent  part  of 
the  deed,  and  was  followed  by  a 
term  of  years  in  a  third  party,  upon 
trust  to  ndse  portions,  and  by  a 
power  for  the  tenants  for  life  to 
grant  leases. 

To  justify  the  Court  in  restricting 
such  a  limitation  by  deed  to  an 
estate  pur  autre  vie,  it  must  be 
shown  that  the  intention  of  the 
parties,  as  manifested  by  the  deed, 
cannot  be  carried  into  effect,  unless 
the  limitation  be  so  restricted. 

Distinction  in  this  respect  between 
deeds  and  wills.  In  Uie  latter,  a 
greater  latitude  is  allowed  in  the 
construction  of  legal  terms,  the  tes- 
tator being  supposed  inops  consilii. 
Lewis  V.  Bees^  132 


DEED,  CONSTRUCTION  OF. 

See  Charitt. 


DEEDS,  POSSESSION  OP 
TITLE. 

See  Administration. 
Mortgage,  2. 


DEFERRED  BEQUEST. 

See  Will,  12. 


DEMURRER. 

The  20«.  paid  by  thcPluotiffto 
a  Defendant  who  has  demurred,  on 
obtaining  leave  to  amend  before  the 
demurrer  has  beeen  set  down  for 
argument,  covers  all  the  costs  of 
preparing  and  filing  such  demurrer. 
But  the  costs  of  preparing  a  de- 
murrer which  was  prepared  but  not 
filed  before  amendment,  are  costs  of 
suit.     Bambrigge  v.  MosSj  62 

DEVISE. 

See  Will,  3,  5,  24. 

DEVISE  OF  TRUST  ESTATES 
BY  SURVIVING  TRUSTEE. 

See  Trustees,  6. 


DISCHARGE,  RIGHT  OF 
TRUSTEES  TO. 

See  Trustees,  5. 

DISCOVERY. 

See  Jurisdiction,  3. 
Pleading,  1. 
Practice,  5. 
Productiok  of  DocuMEirrs,  2. 


DISCRETION. 

See  Will,  18,  19,  21. 

DISMISSING  A  BILL 
See  Practice,  4. 

DISTRIBUTION. 

See  Will,  4. 

DISTRIBUTION  BY  OTSTAKE. 

See  ADiaNiffTRATiox. 


DIVIDENDS. 

DIVIDENDS- 

See     Company  Incorporated    bt 
Act  of  Parliament,  8. 

DOWER. 
5ee  Will,  11. 

EJECTMENT. 
See  Production  of  Documents,  1. 

ELECTION. 

See  Will,  6, 11. 

ENCROACHMENT. 
See  Forest  op  Dean. 

ENLARGING  TIME. 

See  Practice,  1. 

ESTATE  IN  FEE. 
See  Deed. 

ESTATE  PUR  AUTRE  VIE. 
See  Deed. 

ESTOPPEL. 

See  Landlord  and  Tenant,  1. 
Mortgage,  1. 

EVIDENCE. 

See  Arbitration. 
Jurisdiction,  1. 

EVIDENCE,  PAROL. 

See  Qualification,  1. 
Will,  23. 


FOREST  OF  DEAN.         767 

EXCEPTIONS  TO  ANSWER. 

See  Pleading,  1. 

EXECUTORS. 

See  Trustees,  3. 

EXECUTORS,  ASSENT  OF. 
See  Will,  6. 

FEE  SIMPLE,  WHAT  WORDS 

SUFFICIENT  TO  PASS. 

See  Will,  22. 


FICTITIOUS  NAME,  TRANS- 
FER OF  STOCK  INTO. 

See  Stock,  1. 


FOREIGNER. 
See  Trade  Mark,  1. 

FOREST  OF  DEAN. 

The  Act  1  &  2  Vict.  c.  42,  for 
confirming  the  titles  to  and  granting 
leases  of  encroachments  in  the  Forest 
of  Dean,  was  not  intended  to  affect 
equities  to  which  the  property  might 
be  subject  in  the  hands  of  those  who, 
at  the  passing  of  the  Act,  were  the 
holders  of  such  encroachments,  or 
the  rights  of  parties  claiming  in  re- 
mainder expectant  upon  the  deter- 
mination of  their  estates. 

Therefore,  where  it  appeared  that 
a  party,  who  was  holder  and  in  pos- 
session of  an  encroachment  at  the 
passing  of  the  Act,  and,  as  such, 
had  obtained  a  conveyance  in  fee 
under  the  8th  section,  was  so  in  pos- 
session under  a  devise  to  her  for  her 
life  only,  with  remainders  oter: — 
Heldy  that  she  had  acquired  the  fee 


rC8        FOREST  OF  DEAN. 


FURTHER  CONSroERATION. 


not  only  for  her  own  ^benefit,  bat 
also  for  the  benefit  of  those  in  re- 
mainder; and  that  the  latter  were 
entitled  to  call  upon  her  deTisees  for 
a  conyejance  of  the  fee. 

The  12th  section  of  the  Act  ex- 
plained. It  was  intended  to  provide 
for  disputes  between  parties  claiming 
adverselj  the  legal  right  (speaking 
without  regard  to  the  Crown's  title) 
to  be  in  possession  and  treated  as 
holders.  It  has  no  reference  to  the 
case  of  parties  claiming  as  equitably 
interested,  or  as  entitled  in  remain- 
der.    Tern  V.  Edwards^  564 


FORFEITURE,  PROVISO  FOR, 
ON  ATTEMPTED  AIJENA- 
TION  OR  BANKRUPTCY. 


See  Mortgage,  1. 
Will,  17. 


"FOUNDATION,"  EFFECT  OF 
THE  TERM,  IN  REFERENCE 
TO  THE  LAW  OF  MORT- 
MAIN. 

See  Will,  21. 

FRAUD. 

Four  out  of  five  persons,  who 
entered  into  a  provisional  contract 
to  purchase  a  mine,  which  they 
agreed  to  sell  for  their  joint  benefit 
to  a  company,  were  deceived  by  the 
fifth,  who,  assuring  them  that  the 
vendors  would  not  take  less  than 
85,714/.,  obtained  secretly  from  the 
latter  an  agreement,  that,  if  the  con- 
tract were  perfected,  and  the  money 
paid,  he  should  receive  thereout  a 
bonus  of  20,000/.  for  his  pains  in 
efiecting  the  sale. 

Two  of  the  four,  having  absolute 
powers  from  the  rest  to  sell  to  the 
intended  company,  then  formed  them- 
selves with  others  into  a  committee 
of  management,  and,  still  ignorant 


of  the  surreptitious  agreement,  issued 
a  prospectus,  stating  that  a  contract 
had  been  entered  into  for  the  pur- 
chase by  the  company  of  the  entire 
property  for  125,000/.,  "indudiug 
all  preliminaiy  expenses,  and  a  pre- 
mium to  the  parties  who  incurred 
the  risk  and  responsibility  of  the 
original  purchase."  The  company 
having  been  established,  the  requi- 
site capital  paid  up,  and  the  provi- 
sional contract  perfected :  —  Hdi, 
that  the  20,000/.  transaction  was 
firaudulent,  and  void  not  only  as 
against  the  four  original  purchasers, 
but  also  as  against  the  company, 
notwithstanding  the  mine  proved 
cheap  at  the  price  (125,000/.)  at 
whidi  they  became  shareholders.  It 
was  not  enough  that  the  company 
got  the  whole  of  their  bargain.  They 
had  a  right  to  the  best  ba^ain  which 
the  two  members  of  the  committee 
of  management,  had  they  known  the 
fisM^ts,  would  have  been  in  a  position, 
acting  fiadrly  and  rightly,  to  give 
them.  Beck  v.  Kantorowicz;  KaH- 
torowicz  V.  Carter;  KcUb  v.  KanUh 
rowicz^  230 

See  Settlekent,  VoLmiTABT,  1. 
SoLicrroB  and  Cuemt,  1. 
Trade  Mabk,  1. 


FRAUD  CONCEALED. 
See  Statute  of  LmrrATiONS,  1. 

FRAUD   ON  THE  LAW. 
See  Qualification,  1. 

FUND  IN  COURT. 
See  Admikistratiok. 

FURTHER    CONSIDERATION. 
See  Practice,  4. 


GIFT  OVER,  CONTRADICTORY. 


INCONSISTENCY. 
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GIFT  OVER,  CONTRADIC- 
TORY. 

See  Will,  22. 


GIFT  OVER,  IN  EVENT  OF 
INTESTACY. 

See  Will,  20. 

HEIR. 

See  Production  of  Dogukents, 
1,2. 


HUSBAND   AND  WIFE. 

1.  Any  agreement  made  before  or 
after  marriage,  which  contemplates 
a  voluntary  separation  of  husband 
and  wife,  is  void  as  contrary  to  the 
policy  of  the  law. 

By    an    ante-nuptial    settlement, 
property  of  the  husband  was  limited 
during  the  joint  lives  of  himself  and 
the  wife,    "  if  she  should  so  long 
continue  to  live  with  him,  and  should 
not  live  separate  and  apart  from  him 
through  any  fault  of  her  own,"  in 
trust  for  the  separate  use  of  the  wife, 
without  power  of  anticipation  ;  and 
after  the  decease  of  either,  "  or  in 
the  event  of  the  wife  living  separate 
and  apart  from  her  husband  through 
any  such  feult,"  for  the  survivor,  or 
for  the  husband,  as  the  case  might 
be  ;    and  after  the  death  of  the  sur- 
vivor, "  or  in  the  event  of  the  wife 
living  separate  and  apart  from  her 
husband  through  any  such  fault  as 
aforesaid,"  for  the   children  of  the 
marriage  : —  Held^  that  the  limita- 
tions over  upon  the  separation  of  the 
wife  and  husband  were  void  as  con- 
trary to  the  policy  of  the  law ;  for 
such  a  limitation  in  favour  of  the 
husband,  if  valid,  would  be  a  direct 
inducement  to  permit  a  state  of  sepa-. 
ration,   capriciously  commenced  by 
VOL.  in.  K 


the  wife,  to  continue.      //.  v.   W.y 


2.  Settlement,  in  contemplation  of 
marriage,  of  an  annuity  secured  by 
bond  to  N,  (the  intended  wife),  to- 
gether with  arrears  then  due,  upon 
trust  for  her  separate  use ;  the  re- 
ceipts of  N,,  her  appointees  or 
assigns,  to  be  good  discharges  for 
the  annuity  and  all  arrears,  and  all 
future  and  growing  payments ;  and 
after  her  decease  upon  trust  to  pay 
all  and  singular  the  said  trust  moneys, 
or  such  of  them  as  should  be  unpaid 
or  undisposed  of  at  the  time  of 
her  decease,  (in  the  events  which 
happened)  to  her  children  (nomina- 
tim),  with  provisions  for  their 
maintenance,  education,  and  ad- 
vancement. 

Subsequently,  the  annuity  being 
in  arrear  to  an  amount  exceeding 
3000/.,  N,  and  her  trustee  released 
the  annuity  and  all  arrtilurs  and 
future  payments,  and  in  considera- 
tion of  such  release  the  obligor  con- 
veyed certain  hereditaments  to 
trustees  upon  trust  to  sell,  and  out 
of  the  proceeds  to  pay  3000/.  to  N.j 
her  executors  or  administrators,  and 
the  surplus  to  himself,  N,  being  a 
party  to  such  conveyance. 

Heidy  that  upon  N.'s  death  the 
3000/.  passed  to  her  husband,  and 
was  not  impressed  with  any  trust  for 
the  benefit  of  her  children.  Calvert 
V.  Johnston^  556 

See  Crkditors. 
Setti-ement,  2. 
Settlement,  Fraudulent,  1. 


INCAPACITY,  MENTAL. 
See  Statute  of  Limitations,  1. 

INCONSISTENCY. 

See  Statutes,  Special,  Construc- 


tion OF. 


X.J. 
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INFANT. 


mCUMBBANCE,   PRIORITY 
OF. 

See  MoBTOAGE,  1. 

INFANT. 

Money  belonging  absolutely  to  a 
young  lady  under  age,  having  been 
paid  into  Court  under  the  iSrustee 
Relief  Act,  and  an  order  made  upon 
petition  under  that  Act  for  payment 
of  part  of  the  dividends  to  her  testa- 
mentary guardian  for  her  mainte- 
nance, in  pursuance  of  an  order  for 
an  allowance  for  her  maintenance 
made  upon  an  application  at  Cham- 
bers : — Held,  that  the  infimt  was 
thereby  made  a  ward  of  Court.  In 
the  Matter  of  The  Trustee  Relief  Act; 
In  the  Matter  of  the  Trusts  of  Hodge's 
Settlement;  In  the  Matter  of  The 
Trusts  of  Coggan's  WiU;  In  the 
Matter  of  M,  C.  X.  Hodges^  an 
Infant;  In  the  Matter  ofthel^i'  19 
Vict.  c.  43,  The  Infants  Settlements 
Act,  213 


INFANTS,  COSTS  OF,  IN  SUIT 
FOR  PARTITION. 

See  Costs,  3. 


INJUNCTION. 
See  Company  Incorporated  by  Act 
OP  Parliament,  1. 
Contract,  1. 
Copyright,  3. 
Mines  and  Minerals,  1« 
SmppiNG,  2. 
Trade  Mark,  1. 

INQUIRY, 

See  Trustees,  3. 


INTESTACY,    GIFT  OVER 
EVENT  OF. 
'  See  Will,  20. 


IN 


JURISDICTION. 

ISSUE  DEVISAVrr  VEL  NGN. 
See  Jurisdiction,  1. 

JOINT  STOCK  COMPANY. 
See  Company,  Joint  Stock. 


JOINT    STOCK    COMPANY, 
CONTRACT  TO  FORM. 

See  Contract,  1. 


JURISDICTION. 

1.  This  Court  can  entertain  a  suit 
to  establish  a  will  against  parties 
claiming  under  a  prior  will,  and 
disputing  the  Plaintiff's  daim:  a 
devisee  being  entitled  to  have  the 
will  established  and  his  title  quieted 
not  only  against  the  heir,  but  against 
all  persons  setting  up  adverse  rights. 

But  whether  the  Court  can  eslab- 
lifih  a  will  against  a  devisee  claimiDg 
under  another  instrument,  withoat 
directing  an  issue,  (except  where  an 
issue  would  be  merely  frivolous  and 
vexatious) — qucere. 

Observations  on  the  impropriety, 
in  such  cases,  of  detailed  evidence  on 
the  part  of  the  defence.  LoveU  v. 
Lovett,  I 

2.  This  Court  has  jurisdiction  to 
dissolve  a  partnership  of  which  the 
business  cannot  be  carried  on  at  a 
profit  without  fiirther  capital,  each 
partner  having  contributed  his  share 
of  capital ;  and  it  is  not  necessary  to 
show  that  the  concern  is  embarra»ed. 

Dissolution  of  a  partnership  decreed 
on  that  ground  in  a  case  involving 
other  and  special  drcumstanoes,  on 
which,  however,  the  Court  did  not 
rely  as  essential  to  the  decree. 
Jennings  v.  BaddeUyy  78 

3.  Courts  of  Equity  have  juris- 


JURISDICTION. 

diction  to  entertain  a  Bill  for  dis- 
covery merely,  in  aid  of  a  compul- 
sory reference  to  arbitration,  ordered 
under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18 
Vict  c.  125).  And  this  jurisdiction 
is  not  affected  by  the  powers  given 
by  the  7th  section  of  the  Act,  of 
compelling  discovery,  independently 
of  the  assistance  of  Courts  of  Equity. 

To  such  an  arbitration,  Lord 
Eldon's  dictum,  in  Street  v.  higbi^  (6 
Ves.  821),  as  to  the  reluctance  of 
Courts  of  Equity  to  be  auxiliary  to 
domestic  forums,  has  no  application. 

Demurrer  to  a  Bill  of  this  des- 
cription overruled  with  costs.  The 
British  Empire  Shipping  Company 
{LanUed)  v.  Somes^  433 

LACHES. 

See  Bankruptcy. 

Solicitor  and  Client. 
Vendor  and  Purchaser,  2. 

LANDLORD  AND  TENANT. 

The  doctrine  of  estoppel  between 
landlord  and  tenant  is  founded  upon 
the  principle,  that  a  lessee,  having 
accepted  a  lease,  may  not  plead  to 
the  action  of  his  lessor  nil  habuit  in 
tenementis. 

But  the  lessee  may  plead  to  such 
an  action,  that  the  lessor  had  an 
interest  at  the  date  of  the  lease,  but 
that  such  interest  had  determined 
before  the  alleged  cause  of  action 
arose. 

Therefore,  if  a  termor  affect  to 
grant  a  lease  for  a  term  exceeding 
his  own  term  in  duration,  and  to 
reserve  an  annual  rent,  that  would 
operate  as  an  assignment  of  his  term, 
and  there  would  be  no  estoppel  be- 
tween him  and  the  person  to  whom 
he  made  such  assignment;  and, 
accordingly,  it  would  be  doubtful 
whether    the  assignor  would   have 

E  F 


LANDS  CLAUSES  ACT.     771 

any  remedies  for  recovering  the  rent. 
The  statute  4  Geo.  4,  c.  28,  does 
not  give  power  to  disti*ain  for  such  a 
rent.     Longford  v.  Selines^  220 

See  Mines  and  Md^erals. 


LANDS    CLAUSES    CONSOLI- 
DATION ACT. 

A  railway  company  takes  pos- 
session of  land  under  a  contract  for 
a  sixty  years*  title.  The  vendor 
Mb  to  show  more  than  a  possessory 
title  for  thirty-six  years  : — Held,  that 
he  cannot  compel  the  company  to  de- 
posit the  purchase  money  in  the  Bank 
under  the  76th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

By  the  term  "  owner  *'  in  that  sec- 
tion, the  Legislature  meant  a  person 
having  some  title  ;  and  in  providing 
for  the  event  of  an  owner  "  foiling 
to  make  out  a  title  to  the  satisfaction 
of  the  promoters  of  the  undertaking," 
they  had  in  contemplation  the  possi- 
bility of  the  land  being  subject  to 
dower  or  jointure,  or  some  other 
independent  estate  or  interest  out- 
standing in  a  third  party,  who  is 
under  no  legal  or  equitable  obliga- 
tion to  concur  in  the  sale,  but  which 
does  not  displace  the  owner's  title. 

A  surviving  partner,  selling  part- 
nership lands  in  discharge  of  his 
duty,  as  survivor,  to  wind  up  the 
partnership,  is  an  owner  within  the 
meaning  of  the  76th  section;  and, 
by  virtue  of  that  and  the  77ih  sec- 
tion, the  promoters  of  the  undertak- 
ing, depositing  the  purchase  money 
in  the  Bank  to  the  credit  of  the 
vendor  and  of  the  representative  of 
his  deceased  partner,  would  acquire 
all  the  estate  and  interest  of  both. 

A  person  in  possession,  but  show- 
ing a  bad  title,  is  not  the  "  owner  " 
within  the  meaning  of  the  7Gth  sec- 
tion ;  and  where  tlie  lands  are  in 
such  possession,  and  the  true  owner 
e2 
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cannot  be  found,  the  promoters  must 
have  recourse  to  the  jury  clauses  of 
the  Actr— obiter.  Douglass  v.  The 
London  and  North  Western  Railway 
Company  J  ^73 

LANDS  CLAUSES  CONSOLI- 
DATION ACT,  Sect.  79. 
See  Practice,  3. 


LAW,  FRAUD  ON  THE. 

See  Qualification. 

LAW,  POLICY  OF  THE. 
See  Husband  and  Wife,  1. 

LEASES. 
See  Landlord  and  Tenant. 


"LEAVING"  CONSTRUED  AS 
"HAVING." 

See  Will,  22. 


LEGACIES,  CHARGE  OF,  ON 
REAL  ESTATE. 

See  Will,  8. 


LEGACY,  REVERSIONARY  IN- 
TEREST OF  BANKRUPT 
IN  A. 

See  Bankruptcy. 

LEGAL  ESTATE,  PROTEC- 
TION  AFFORDED  BY. 

See  Mortgage,  1. 

LIFE  ESTATE,  EQUITABLE. 
5ecWiLL,  17. 


MINES  AND  MINERALS- 
MAINTENANCE. 

See  WIL^  19. 

MANAGING  OWNER. 

See  SmppiNO,  1. 


MANDAMUS. 

See  Company    Incorporated    bt 
Act  of  Parliament,  2. 


MARSHALLING  OF  ASSEIS. 
See  Will,  14. 

MEETINGS  OF  PUBLIC  COM- 
PANIES. 

See  Company,  Joint-Stock,  1. 

MENTAL  INCAPACITY. 

See  Statute  op  Limitations,  L 

MERCHANT   SHIPPING  ACT, 
1854. 

See  Shipping,  2. 


MINES  AND  MINERALS. 

There  is  a  prim&  fiicie  inference  at 
common  law  upon  every  demiae  of 
minerals  or  other  subjacent  strata, 
where  the  surface  is  retained  by  the 
lessor,  that  the  lessor  is  demising 
them  in  such  a  manner  as  is  con- 
sistent with  the  retention  by  himself 
of  his  own  right  to  support  In  th« 
absence  of  express  words  showing 
clearly  that  he  has  waived  or  quali- 
fied his  right,  the  presumption  ^ 
that  what  he  retains  is  to  be  enjoyed 
by  him  modo  et  formft,  and  with  the 
natural  support  which  it  posseBsed 
before  the  demise. 


MINES  AND  MINERALS. 


MORTGAGE. 
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Inquiry  directed  upon  tliis  prin- 
ciple, with  a  view  to  an  injunction. 
Dugdcde  v.  Robertson^  695 


MISJOINDER. 
See  PLEADiNa,  2. 

MISTAKE,  DISTRIBUTION  OF 
FUND  IN  COURT  BY. 

See  Administration. 

MONEY  PAID  INTO  COURT. 

See  Administration. 

MORTGAGE. 

1.  Review  of  the  principal  authori- 
ties on  the  protection  afforded  by 
thb  Court  to  a  purchaser  for  valu- 
able consideration  without  notice  of 
a  prior  incumbrance,  where  he  has 
got  in  the  legal  estate  or  obtained 
possession  of  the  tide  deeds. 

Semblej  the  earlier  authorities  on 
this  subject  have  gone  to  a  greater 
length  tiian  would  be  supported  by 
more  modem  decisions. 

The  authorities  establish  that  a 
purchaser  from  a  person  in  posses- 
sion, purchasing  without  notice  of 
any  prior  charge  or  trust,  and  obtain- 
ing a  conveyance  of  the  legal  estate 
from  a  trustee  of  a  satisfied  term,  or 
a  mortgagee  whose  mortgs^e  is  satis- 
fied, will  be  protected  in  this  Court 
against  a  prior  incumbrancer  or 
cestui  que  trust,  provided  the  party 
so  conveying  the  legal  estate  have 
no  notice  of  the  prior  trust  or  in- 
cumbrance. 

But  it  has  never  yet  been  decided, 
that,  where  the  party  so  conveying 
has  notice  of  an  express  prior  trust 
or  incumbrance,  the  purchaser  can 
protect  himself  therefrom  by  means 
of  the  legal  estate. 


And,  sembUy  such  a  decision  would 
be  contrary  to  the  principles  of  this 
Court. 

J.  C7.,  believing  himself  and  three 
others  to  be  entitled  under  a  will  to 
four-eighths  of  certain  fr*eehold  and 
copyhold  estates,  joined  them  in  a 
mortgage  of  all  his  estate  in  the 
four-eighths  to  P,  Subsequently,  it 
was  discovered  that  the  supposed 
last  will  had  been  revoked  by  a  later 
will,  by  which  all  the  estates  were 
devised  to  J.  C,  for  life,  but  subject 
to  several  annuities,  with  remainders 
over. 

Ueldj  that  the  mortgage  to  P. 
passed  J.  C*5  life  interest  in  the  entire 
four-eighths,  and  was  the  first  in- 
cumbrance on  one-eighth  of  the  copy- 
holds to  which  P.  had  been  admitted. 
But, 

Hddy  further,  that  although  P.  had 
acquired  the  legal  estate  in  this  one- 
eighth  for  valuable  consideration,  as 
it  were,  by  accident,  and  without 
notice  that  the  former  will  had  been 
revoked,  so  that  his  conscience  was 
not  affected  by  any  of  the  trusts  to 
which,  by  the  subsequent  will,  the 
estate  was  subjected,  he  must  hold 
subject  to  those  trusts,  since  the 
will  by  which  they  were  created  was 
the  very  instrument  upon  which  his 
title  to  the  legal  estate  depended. 
And, 

Semblej  the  absence  of  fraud  on 
the  part  of  the  mortgagor  did  not 
affect  the  question. 

Estoppel. — Estoppel  is  always  in 
some  action  or  proceeding  based 
on  the  deed  in  which  the  fact  in 
question  is  recited.  In  a  collateral 
action  or  proceeding  there  can  be  no 
estoppel. 

Therefore,  although  the  mortgage 
to  P.  recited  that  the  first  will  was 
the  last  will,  and  was  not  revokec^ 
and  that  under  the  first  will  three 
other  persons,  parties  to  the  deed, 
were  entitled  to  three-eighths,  which. 


774 


MORTGAGE. 


NOTICE. 


they  mortgaged  to  P.  thereby,  this 
did  not  prevent  a  prior  mortgagee 
from  showing,  in  a  suit  for  adminis- 
tration of  testator's  estate,  that  the 
recital  was  untrue,  and  that  by  the 
real  last  will  the  three-eighths  in 
question  were  vested  in  J,  C.  for 
life. 

Forfeiture, — ^Three  other  persons 
named  in  the  first  will  as  tenants  in 
common,  believing  themselves  enti- 
tled under  that  will  each  to  one- 
eighth,  executed  mortgages  of  their 
supposed  shares  and  ail  their  estates 
and  interests  in  the  testator's  estates. 
They  had,  in  fact,  under  the  subse- 
quent will  annuities  merely,  charged 
on  the  testator's  estates,  and  given  to 
them  for  life,  or  until  they  should  do 
any  act  which  but  for  that  condition 
would  have  the  effect  of  alienation. 
— HeU  that  the  annuities  ceased 
from  the  dates  of  such  mortgages 
respectively,  notwithstanding  the  an- 
nuitants were  then  in  ignorance  of 
he  existence  of  the  will  restraining 
lienation. 

But,  sembUy  had  such  mortgages 
been  of  all  their  shares  under  the 
first  wiU,  and  all  their  estates  and 
interests  in  the  premises  thereby 
mortgaged — secus. 

Observations  on  Faussett  v.  Car- 
penter  (2  Dow  &  CI.  232).  Carter  v. 
Carter,  617 

2.  Possession  of  Title  Deeds. — ^In 
order  to  postpone  any  party  to  a 
cause  in  respect  of  a  prior  mort- 
gage or  incumbrance  on  the  ground 
that  you  have  got  the  title  deeds, 
it  must  be  shown  that  you  have  got 
them  through  gross  negligence  on 
the  part  of  the  person  you  seek  to 
postpone;  and  the  onus  is  on  you 
of  showing  this. 

Instances  of  gross  negligence  and  the 
contrary: — ^To  allow  title  deeds  to 
remain  with  a  party,  who,  besides 
having  a  beneficial  interest  in  the 
property,  is  also  a  trustee  for  others, 


not  gross  negligence;  for,  qua 
trustee,  he  is  the  right  person  to  hold 
them. 

To  allow  them  to  remain  with  one 
of  several  tenants  in  common  after 
he  has  mortgaged  his  share,  not  gross 
negligence--^em^^.  Ib^ 


MORTGAGEE. 

See  Administration. 

Stat.  18  &  14  Vict.  c.  60. 


MORTMAIN. 

See  Charitt. 
Wux,  21. 


MOTION  FOR  DECREE. 
See  Pbactice,  1. 


MOTIONS  AT  MEETINGS  OF 
PUBLIC  COMPANIES. 

See  CoHPANT,  Joint  Stock,  1. 


NEGATIVE   TERM   IN  A 
CONTRACT. 

See  Contract,  1. 

NEPHEWS  AND  NIECES. 
See  Will,  10. 

NOTICE. 

See  Bankruptct. 
Chose  in  Action. 


NOTICE,  PURCHASER 
WITHOUT. 

See  Mortgage,  1. 


ONUS  OF  PROOF. 

ONUS  OF  PROOF. 

See  Cbeditobs. 

ORDER  AND  DISPOSITION. 
See  Bankkuptot. 

ORDERS  OF  1828. 
See  DsMUKRER. 

OVERCHARGES,  GROSS,  IN 
A  SOLICITOR'S  BILL  OF 
COSTS. 

See  Solicitor  and  Client. 


PARLIAMENT,  APPLICATION 
TO. 

See  CoanPANY  Incorporated  by  Act 
OF  Parliament,  1. 


PARLIAMENTARY  BUSINESS, 
TAXATION  OF  SOLICITOR'S 
BILL  OF  COSTS  FOR. 

Sec  Solicitor  and  Client. 


PAROL  EVIDENCE. 

See  Qualification. 
Will,  28. 

PARTIES. 

See  Settlement,  Fraudulent. 


PARTITION  SUrr,  COSTS  m, 
PREVIOUS  TO  COMMISSION. 

See  Costs,  3. 


PARTNERSHIP. 

See  Copyright,  1. 
Jurisdiction,  2. 


PLEA.  775 

PATENT  SUITS. 
See  Pleading,  1. 


PAYMENT  INTO  COURT  UN- 
DER TRUSTEE  RELIEF 
ACT. 

See  Trustees,  5. 


PEDIGREE. 
See  Production  of  Documents,  2. 


PER    CAPITA,    OR    PER 
STIRPES. 

See  Will,  1. 


PERPETUITY. 

See  Settlement,  1, 
Will,  2. 


PERSONAL  ESTATE,  LIMITA- 
TION OF,  BY  REFERENCE 
TO  THAT  OF  REAL  ES- 
TATE. 

See  Settlement,  1. 


PERSONALTY. 
See  Settlement,  2. 

PETITION,   SERVICE  OF,  ON 
INCUMBRANCERS,    UNDER 
8  VICT.  c.  18,  s.  79. 
See  Practice,  3. 

PIRACY. 

See  Copyright,  3. 

PLEA. 
See  Pleading,  1. 
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PRACTICE. 


PLEADING. 

1.  When  Plaintiff's  right  to  relief 
at  the  hearing  is  clear  assuming  the 
title  stated  bj  his  bill,  Defendant, 
hj  his  answer  denying  that  title,  is, 
in  certain  cases,  protected  from  dis- 
covery. 

Thus,  in  a  suit  to  restrain  an  al<- 
leged  infringement  of  a  patent,  the 
Defendant,  by  his  answer  denying 
the  &ct  of  infringement,  is  protected 
from  making  any  discovery  immate- 
rial to  that  question,  and  which 
when  that  question  is  decided  would, 
be  given  under  the  decree. 

And  it  it  is  not  necessary  to  set 
up  a  defence  of  this  nature  by  plea. 
De  la  Rue  v.  Dickmaon,  38d 

2.  Bill  dismissed  for  misjoinder, 
and  because,  though  one  Plaintiff 
had  an  interest  to  maintain  the  suit, 
the  other  had  not,  and  the  in- 
terest of  the  former  was  not  that 
claimed  by  the  bill.  Barton  v, 
BarUmj  512 

See  Qualification. 
Trustees,  3. 


POLICY  OF  THE  LAW. 
See  HusBAKD  Am)  Wife,  1. 

POWER. 

See  Settlement,  1. 
Will,  16,  18. 

PRACTICE. 

1.  The  15  &  16  Vict.  c.  86,  and 
the  Orders  made  in  pursuance  thereof 
do  not  so  far  change  the  practice  of 
taking  evidence  in  equity  as  to  make 
it  essential  that  a  Defeudaut  should 


know  all  the  Plaintiff's  evidence  be- 
fore he  adduces  his  own. 

Therefore,  the  Court  will  not,  on 
a  motion  for  decree,  enlarge  the  time 
for  the  Defendant  to  file  his  affidavits, 
simply  to  enable  him  to  cross-examine 
the  Plaintiff^s  witnesses  before  doing 
so. 

But  it  would  probably  grant  dus 
indulgence  if  the  Defendant  could  not 
afford  the  expense  of  a  special  ex- 
aminer, and  if  his  application  for  an 
enlargement  of  time  were  made 
without  delay.  The  Marchioness  of 
Londonderry  v.  Bramujell^  162 

2.  A  Defendant  having  several 
times  obtained  an  extension  of  time 
to  answer — once  upon  an  affidavit 
that  the  answer  would  be  ready  in  a 
few  days — ^filed  at  last  a  document 
answering  only  one  inmiaterial  inter- 
rogatory, hoping  to  gain  time  by 
driving  the  Plaintiff  to  file  exceptions 
for  insufficiency.  On  motion  by  the 
Plaintiff,  this  document  was  ordered 
to  be  taken  off  the  file,  and  the  De- 
fendant was  made  to  pay  the  costs  of 
the  motion,  and  all  other  costs  occa- 
sioned to  the  Plaintiff  by  filing  such 
an  answer.     Bead  v.  Bcarton^       166 

3.  Upon  a  petition  for  payment 
to  the  petitioner  of  the  income  of  a 
fiind  arising  from  the  sale  of  land  to  a 
railway  company,  the  petitioner  be- 
ing in  possession  at  the  time  of  the 
sale  as  tenant  for  life,  subject  to 
mortgages  created  by  himself,  the 
Court  will  make  an  order,  without 
requiring  the  mortgagees  to  be  served 
with  the  petition. 

But,  semble^  such  service  could 
not  have  been  dispensed  with,  in 
case  the  tenant  for  life  had  been 
out  of  possession  at  the  date  of  the 
sale.     In  re  Hungerford^s  Trusty    455 

4.  After  a  decree  merely  directing 
accounts  and  inquiries,  a  bill  may  be 
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dismissed  <m  further  consideration. 
Barton  y.  BarUmj  512 

5.  Where  the  issue  is,  whether  a 
piece  of  land  called  O  is  or  is  not 
identical  with  or  part  of  land  called 
¥j  the  Plaintiff  averring  the  nega- 
tive is  entitled  to  production  of  what- 
ever documents  maj  aid  him  in  es- 
tablishing his  negative  averment, 
notwithstanding  such  documents  may 
also  evidence  the  Defendant's  tide. 

Therefore,  in  a  case  of  this  de- 
scription, the  Defendant  was  ordered 
to  produce  all  maps,  plans,  and  ter- 
riers, and  all  deeds  and  other  docu- 
ments relating  to  the  matters  at  issue, 
but  with  liberty  to  seal  up  such  parts 
of  the  deeds  and  other  documents  as 
did  not  describe  or  relate  to  parcels. 
Earp  V.  Llof/dj  549 

jSccPkoduction  of  Documents,  1,2. 
Trustees,  3. 


PRACTICE  IN  CHAMBERS. 

The  practice  on  proceedings  in 
Chambers  is,  that,  if  one  side  only 
desires  to  be  heard  by  counsel,  the 
judge  hears  the  argument  in  Cham- 
bers— ^if  both  desire  to  be  so  repre- 
sented, the  matter  is  adjourned  to 
be  heard  in  Court.  Rumhold  v. 
ForUaih,  44 


PRE-EMPTION. 
See  Vendob  and  Pubchaser,  2. 

PREFERENCE  SHARES. 

iS€«  Company  Incorporated  btAct 
OF  Parijament,  3. 

PRINCIPAL  AND  AGENT. 

^ee  Frald. 


PRINCIPAL  AND  SURETY. 

A  creditor  upon  giving  time  to  his 
principal  debtor  may  reserve  his 
rights  against  the  surety,  and  this 
vrithout  communicating  the  arrange- 
ment to  the  surety. 

But  when  the  creditor  gives  a  re- 
lease to  the  debtor  he  cannot  reserve 
any  right  against  the  surety,  because 
the  debt  is  gone  at  law. 

An  agreement  between  a  bond 
debtor  and  his  creditor,  that  the 
latter  shall  take  all  the  debtor's  pro- 
perty, and  shall  pay  his  other  cre- 
ditors five  shillings  in  the  pound, 
though  not  a  discharge  of  the  bond 
at  law  by  way  of  accord  and  satis- 
&ction,  because  not  under  seal,  still 
operates  in  equity  as  a  satisfaction  of 
the  debt ;  and  it  is  not  possible  in 
equity,  upon  such  a  transaction  as 
that,  to  reserve  any  rights  against 
the  surety ;  and  any  attempt  to  do 
so  would  be  void  as  being  inconsis- 
tent with  the  agreement.  Wtbh  v. 
Hewitt,  438 


PRIORITY  OF  mCUMBRANCE. 

See  Mortqage,  1. 

PROCEEDINGS  IN  REM. 

See  Shipping,  2. 


PRODUCTION  OF  DOCU- 
MENTS. 

1.  In  a  suit  by  the  heir  at  law  for 
discovery  in  aid  of  an  action  of 
ejectment  brought  by  him  agidnst 
persons  in  possession,  claiming  as 
devisees  of  the  ancestor : — Held,  that 
the  Defendants,  whether  bound  to 
produce  any  documents  or  not,  must 
make  the  usual  affidavit  in  answer  to 
a  summons  for  production  by  the 
Plaintiff.     Rumbold  v.  Forteatk,     44 


778 


PRODUCTION. 


REFUND,  LIABILITY  TO. 


2.  The  right  of  the  heir  at  law, 
and  that  of  the  heir  in  tail,  to  pro- 
duction of  documents  upon  bill  for 
discovery  in  aid  of  an  action  of 
ejectment,  distinguished. 

The  principle  upon  which,  in  such 
a  suit,  the  heir  in  tail  is  entitled  to 
inspect  deeds  of  settlement  creating 
estates  tail,  has  no  application  to  a 
suit  bj  the  heir  at  law. 

But  in  a  suit  of  this  nature  the 
heir  at  law  is  entitled  to  produc- 
tion of  all  such  parts  of  deeds  and 
writings  admitted  by  Defendants  as 
relate  to  or  tend  to  show  his  pedi- 


Form  of  an  order  for  this  purpose. 
S.  C.  (No.  2),  748 

See  Practice,  5. 

PROPERTY  QUALIFICATION. 

See  Qualification. 

PUBLISHER  AND  AUTHOR. 

See  Copyright,  1. 


PURCHASER  FOR  VALUE 
WITHOUT  NOTICE. 

See  MoRTGAaE,  1. 


PUCHASER  PAYING  MONEY 
INTO  COURT. 

See  Apmikistration  . 


PURPRESTURE. 
See  Forest  of  Dean. 

QUALIFICATION. 

The  statutes  relating  to  the  Bed- 
ford Level  require,  that  a  person  to 
be  eligible   as    governor  or  bailiff 


should  have  at  least  400  acres  of 
land  within  the  Level: — Heldj  that 
this  must  mean,  he  must  have  the 
beneficial  interest  in  so  much  land, 
because  the  governors  and  baHiffii 
have  large  powers  and  public  duties, 
which  it  could  not  be  intended  that 
a  pauper  might  exercise. 

A  father  conveyed,  by  a  rois- 
tered deed,  900  acres  of  land  in  the 
Bedford  Level  to  his  son,  in  order  to 
make  him  eligible  as  a  bailiff.  Tlie 
son  died  shortly  afterwards,  without 
being  aware  of  the  conveyance,  and 
without  having  been  elected  a  bailiff: 
— Held,  that  the  father  could  not 
recall  the  gift,  but  that  the  heir  of 
the  son  was  entitled  to  it  for  his  own 
benefit 

The  deed  itself  not  disclosing  the 
motive  for  the  gift,  but  being  simply 
a  conveyance  to  the  son  in  consi- 
deration of  affection  and  a  nominal 
money  payment : — HM^  that  a  plea 
of  the  Statute  of  Frauds  would  pre- 
vent the  admission  of  parol  evidence 
to  raise  a  resulting  trust.  CkSders  v. 
Childersj  810 

RAILWAY  COMPANY. 

See  CoifPANT  Ikcobporated  bt  Act 

OF  Pabijament,  1. 
LA2n>s  Clauses  Coksoudatiok 

Act,  1. 
Practice,  8. 

RAILWAY  SHARES. 

See  Prefebencb  Shasbs. 
Stock,  1. 

REAL  ESTATE. 

See  Settlement,  1. 

REFUND,  UABIUTY  TO. 

See  ADMnnsTRATioN. 


"RELATIVES." 

"RELATrVES,**    WHO    TAKE 

AS. 
See  WuLL,  21. 


RELEASE,  RIGHT  OF  TRUS- 
TEES TO. 

See  Trustees,  5. 


REMAINDERS,  CONTINGENT. 
See  Deed. 

RENT. 

See  Apportionmemt. 
Trustees,  2. 


RENT,    REMEDIES    FOR 
RECOVERING. 

See  Landlord  and  Tenant. 


REPLICATION. 

See  Answer,  1. 


REPUGNANCY,    GIFT    OVER 
VOID  FOR. 

See  Will,  20. 


RESIDUARY  DEVISE. 
See  Will,  8. 

RESOLUTIONS  AT  MEETINGS 
OF  PUBLIC   COMPANIES. 

See  Company,  Joint  Stock,  1. 

RESTRAINT  ON  ALIEN ATION. 

See  Will,  17. 

RESULTING  TRUST. 
See  Qualification. 
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REVERSIONARY  INTEREST. 

See  Stock,  2. 

REVERSIONARY  INTEREST 
OF  BANKRUPT. 

See  Bankruptcy. 

REVOCATION  OF  GIFT. 

See  Qualification. 

SATISFACTION  OF  DEBTS. 

See  Will,  15. 


SAVINGS    OF    MARRIED 
WOMEN. 

See  Creditors. 


SEPARATE    PROPERTY    OF 
MARRIED   WOMEN. 

See  Creditors. 


SEPARATE  USE. 
See  Husband  and  Wife,  2. 

SEPARATION. 
See  Husband  and  Wife,  1. 

SETTLEMENT. 

1.  A  settlement  on  marriage,  of  real 
estate,  upon  trust  for  the  intended 
wife  for  Hfe,  remainder  to  the  hus- 
band for  life,  and,  afler  the  death  of 
the  survivor,  *'  in  trust  for  and  to  be 
released  and  conveyed  unto"  the 
children,  as  the  parents  or  the  sur- 
vivor should  appoint ;  in  de&ult,  '^  in 
trust  for  and  to  be  released  and  con- 
veyed unto  "  the  children  as  tenants 
in  common  in  tail;  and  in  default  of 
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SETTLEMENT. 


issue,  if  the  wife  should  surviye  the 
husband,  "  in  trust  for  and  to  be  re- 
leased and  conveyed  unto  "  the  wife, 
"her  heirs  and  assigns  for  ever." 
By  the  same  deed,  personal  property 
was  assigned  to  the  same  trustees, 
upon  trust  to  pay  the  income  and 
principal  "  to  such  person  and  per- 
sons, for  such  uses,  ends,  intents, 
and  purposes,  and  in  such  manner 
and  form,  and  subject  to  the  same 
powers,  provisoes,  contingencies,  de- 
clarations, and  agreements  as  were 
thereinbefore  expressed  concerning 
the  payment  by  the  trustees  of  the 
rents  and  profits  of  the  said  real 
estate  thereby  conveyed,  and  con- 
cerning their  release  and  conveyance 
of  the  same,  or  as  near  thereto  as 
circumstances  and  the  nature  of  the 
case  would  admit  :** — Held^  that  this 
trust  of  the  personalty  was  not  ren- 
dered executory  by  reference  to  the 
direction  to  release  and  convey  the 
real  estate,  such  direction  being 
merely  superadded  to  a  distinct  de- 
claration of  trust  of  such  real  estate. 

This  construction  was  not  altered 
by  a  proviso  immediately  following 
the  limitation  of  the  personal  estate, 
that  the  ultimate  limitation  in  favour 
of  the  heirs  of  the  wife  should,  with 
respect  to  the  personal  estate,  be 
construed  to  be  for  her  next  of  kin ; 
the  meaning  of  such  proviso  being 
only,  that  if,  by  the  failure  of  the 
preceding  limitations,  the  real  estate 
should  at  any  time  become  vested 
in  possession  in  the  heirs  of  the  wife, 
the  personalty,  which  was  settled 
upon  corresponding  trusts,  should 
belong  to  her  next  of  kin. 

There  was  only  one  child  of  the 
marriage,  who  died  an  infant  in  the 
lifetime  of  his  father.  On  the  sub- 
sequent death  of  the  father  : — Held, 
that  such  child  took  an  absolute 
interest  in  the  personalty,  subject  to 
open  and  let  in  other  children,  if 
ftuy. 


Part  of  the  personal  property 
consisted  of  a  share  of  real  estate 
under  a  will,  by  which  it  had  been 
devised  in  trust  for  sale ;  and  tiie 
settlement  contained  a  power  for  the 
trustees,  with  the  consent  of  the 
husband  and  wife,  and  with  the  con- 
currence of  the  persons  entitled  to 
the  other  shares  of  this  property,  to 
elect  to  take  it  as  real  estate,  and  to 
hold  it  upon  the  trusts  of  the  other 
real  estate  contained  in  the  settle- 
ment:— Heldy  that  this  power  did 
not  alter  the  construction  of  tiie 
limitations  of  the  personal  estate ; 
but  that,  when  the  settled  personal 
estate  became  the  absolute  property 
of  the  child,  the  power  could  no 
longer  be  exercised.  Doncaster  v. 
Boncastery  26 

2.  In  a  settlement,  the  expression 
'^  in  case  she  (the  wife)  had  died  in- 
testate and  umnarriecL,^ — held  equiva- 
lent to  "in  case  she  had  died  in- 
testate and  a  tvidow" 

Accordingly,  under  a  limitation, 
at  the  wife's  death,  to  the  persons 
who,  in  the  event  above  mentioned, 
would  have  been  entitled  to  her  per- 
sonal estate : — Heldy  her  first  hus- 
band having  died  without  issue,  Uiat 
her  children  by  a  second  husband, 
who  survived  her,  were  the  persons 
designated. 

Dictum  on  this  subject  in  Smith  t* 
Smith  (12  Sim.  326,  327),  disap- 
proved.     In  re  Saunder^  Trust,  152 

3.  Covenant  by  a  father  in  bis 
son's  marriage  settlement,  by  will  or 
otherwise,  in  his  lifetime,  to  settle 
3000/.,  to  be  charged  upon  all  real 
and  personal  property  of  which  he 
should  at  or  immediately  before  his 
death  be  seised  or  possessed,  so  as, 
immediately  after  the  decease  of  the 
survivor  of  himself  and  wife,  to 
become  weU  and  efifectually  vested  in 
the  trustees  of  the  settlement,  upon 
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trust  for  the  son's  widow  and  the 
issue  of  the  marriage: — Held^  to 
create  a  specialty  debt,  to  be  proved 
accordingly  in  the  administration  of 
the  father's  estate.     Eyre  y.  MonrOj 

305 

4.  A  limitation  by  settlement  of  a 
fund  vested  in  trustees,  upon  trust, 
to  pay  the  income  to  M.  for  life,  and 
at  her  death  '<  to  pay  or  transfer  the 
capital  to  all  her  children  (except 
her  eldest  or  only  son)  in  equal 
shares  at  their  respective  ages  of 
twenty-one  years,"  confers  a  vested 
interest  on  all  Uie  children  of  M, 
who  attain  twenty-one,  although 
they  may  die  before  the  period  of 
division. 

A  younger  son  attained  twenty- 
one,  and  then  became  the  eldest  by 
the  death  of  his  elder  brother  before 
the  period  of  division  : — Held,  that, 
as  tiiere  was  no  reason  shown  by 
the  settlement  for  excluding  the 
eldest  son,  such  as  his  accession  to 
another  estate,  the  share  that  was 
vested  in  the  younger  son  was  not 
devested  by  his  becoming  the  eldest 
In  the  Matter  of  ITteecTs  Settlement ; 
In  the  Matter  of  the  Trustee  Relief 
Act,  375 

See  Husband  and  Wife,  1. 


SETTLEMENT,  FRAUDU- 
LENT. 

A  settlement,  for  valuable  consi- 
deration, made  with  the  intention  of 
defrauding  creditors,  is  void  under 
13  EHz.  c.  5. 

The  mere  fact  of  a  settlement 
being  voluntary  is  not  sufficient  to 
render  it  void  against  creditors  ;  but 
if  the  settlor  was  at  the  time  of 
making  the  settlement — not  neces- 
sarily insolvent — ^but  so  largely 
indebted  as  to  induce  the  Court  to 
believe  that  the  intention  of  the 
settlement  was  to  defraud  his  cre- 


ditors, and  some  of  those  debts  are 
still  unpaid,  the  settlement  may  be 
set  aside. 

Qucerej  whether  such  a  settlement 
can  be  treated  as  void  at  the  suit 
of  subsequent  creditors. 

A  voluntary  settlement,  by  which 
the  settlor  gives  to  the  trustees  of 
his  property  an  absolute  discretion 
to  apply  it  in  the  maintenance  and 
support  of  himself,  his  wife,  and 
children,  or  any  of  them,  in  such 
manner  as  they  should  think  fit,  is 
not  fraudulent  against  subsequent 
creditors.  A  fortiori,  is  such  a 
settlement  valid  if  for  valuable 
consideration. 

il.,  being  entitled  to  a  life  interest 
in  the  dividends  of  9000/.  Consols, 
and  being  largely  indebted:  his 
brother  agreed  to  pay  all  debts  not 
charged  on  A '8  life  interest,  upon 
condition  that  such  life  interest 
should  be  settled  so  as  to  be  appli- 
cable for  the  maintenance  of  ^.,  his 
wife,  and  children,  or  any  of  them,, 
at  the  absolute  discretion  of  the 
trustees.  This  transaction  having 
been  carried  into  effect : — IlelcL,  that 
such  settlement  was  valid  against 
subsequent  creditors,  and  also 
against  a  person  who  was  a  creditor 
of  il.  at  the  time  of  making  the 
settlement,  and  whose  debt  was 
concealed  by  A,  from  his  brother, 
and  was  the  only  one  not  paid  by 
him. 

During  the  negotiation  which 
preceded  this  arrangement,  the 
solicitor  of  AJs  brother  wrote  to  A, 
— "  The  only  object  of  your  brother 
is  to  save  your  life  interest,  in  case 
anything  happens  to  you,  and  to 
effect  this,  he  was  willing  to  pay 
your  debts."  And  again  he  wrote 
to  A,^8  solicitor : — "  The  income  will 
of  course  be  paid  to  ^.  as  long  as 
this  can  safely  be  done;  but  our 
conveyancer  states  that  it  will  be 
quite  impossible  to  give  A ,  any  inter- 
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rest,  however  slight,  without  such 
interest  passing  to  creditors  in  the 
case  of  bankruptcy  or  insolvency ": 
— HM,  that  these  letters  did  not 
amount  to  a  secret  trust  for  AJs 
benefit;  and  that,  therefore,  they 
could  not  affect  the  validity  of  the 
settlement. 

The  discretion  of  the  trustees 
being  absolute: — Held,  that  the 
Court  could  not  apportion  the  in- 
come between^.,  lus  wife,  and  chil- 
dren, so  as  to  make  A,*8  part  of  it 
available  for  his  creditors. 

The  settlor  having  subsequently 
become  insolvent  •.-—'Held,  that  his 
assignee  in  insolvency  might  insti- 
tute a  suit  to  impeach  the  deed. 

A  married  woman  being  a  party 
to  a  suit  respecting  her  separate 
estate; — ffeU  that  her  husband 
must  also  be  made  a  party,  notwith- 
standing that  he  was  insolvent,  and 
his  assignee  was  a  party  to  the  suit. 
Holmes  v.  Pmney,  90 


SETTLEMENT,  VOLUNTARY. 

Purchaser  for  value  from  the  heir 
not  entitled,  under  27  Eliz.  c.  4,  to 
set  aside  voluntary  conveyance  by 
ancestor.  BurrePs  case  (6  Rep.  72), 
and  Jones  (lessee  of  Moffett)  v.  Whit- 
taker  (1  Long.  &  Town.  141),  ob- 
served on.     Leuns  v.  Rees^  132 


SHARES. 

See  Will,  23. 

SHARES,  PREFERENCE. 
See  Preference  Shares. 

SHH*  BROKER. 
See  Shipping,  1. 


SHIPPING. 

SHIPPING. 

1.  The  managing  owner  of  a  ship 
is  competent  to  appoint  himself  to 
act  as  broker  to  the  ship  in  collect- 
ing and  distributing  the  freight, 
there  being  no  incompatibility  be- 
tween those  services  (as,  sembUj  there 
would  be  between  the  services  of 
ship's  chandler  or  ship's  carpenter) 
and  his  fiduciary  character  as  man- 
aging owner. 

But  before  allowing  him  a  com- 
mission in  respect  of  the  services  in 
question,  the  Court  directed  an  in- 
quiry, whether,  according  to  the 
custom  of  shipowners  or  otherwise, 
he,  being  managing  owner,  was  en- 
titled to  any  and  what  commission  in 
respect  of  duties  performed  by  him, 
and  which  duties  are  ordinarily  per- 
formed by  shipbrokers.  Sfnith  v. 
Lc^y  105 

2.  The  provisions  of  the  504th 
section  of  "  The  Merchant  Shipping 
Act,  1854  "  (17  &  18  Vict.  c.  104^ 
limiting  the  liability  of  a  shipowner 
to  the  value  of  his  ship  and  freight ; 
and  the  provisions  of  the  514th 
section  of  the  same  Act,  giving  the 
Court  of  Chancery  jurisdiction  to 
stop  actions  and  suits  pending  in 
any  other  Court  in  relation  to  the 
same  subject-matter,  are  applicable, 
notwithstanding  the  circumstance 
that  an  adverse  claimant  has  ob- 
tained a  definitive  sentence  or  judg- 
ment of  the  Court  of  Admiralty  con- 
demning the  ship;  and  the  utmost 
to  which  the  latter  is  entitled  under 
such  a  judgment,  in  respect  of  the 
loss  he  has  sustained,  is  to  share 
rateably  with  the  other  claimants 
in  the  value  of  the  ship  and  freight 

But  this  Court  has  no  control 
over  the  ship  itself,  and  cannot  pre- 
vent the  party  who  has  obtained 
such  a  judgment  from  proceeding  to 
a  sale  of  the  ship,  and  retaining  out 
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of  the  proceeds  such  costs  as  he  may 
Y>e  entitled  to  retain  under  the  order 
of  the  Admiralty  Court. 

Subject,  however,  as  above  men- 
tioned, the  shipowner  is  entitled  to 
an  injunction  under  the  514th  sec- 
tion of  the  Act,  restraining  the 
party  who  has  obtained  such  a  judg- 
ment firom  proceeding  further  in  the 
Court  of  Admiralty.  Leicester  v. 
Logarij  446 

SOLICITOR  AND  CLIENT. 

The  Act  10  &  11  Vict.  c.  69,  does 
not  deprive  this  Court  of  its  jurisdic- 
tion to  order  taxation  of  a  solicitor's 
bill  of  costs  for  parliamentary  busi- 
ness. To  entitle  a  client  to  an  order 
for  taxation  of  his  solicitor's  bill  of 
costs  after  the  expiration  of  twelve 
months  from  its  delivery,  he  must 
show  either  pressure,  or  gross  over- 
charge amounting  to  what  this  Court 
designates  as  fraud.  But  it  is  not 
necessary  to  show  both. 

Taxation  of  a  solicitor's  bill  for 
parliamentary  business  ordered,  un- 
der the  37th  section  of  the  Act  6  &  7 
Vict.  c.  73,  upon  a  petition  presented 
more  than  twelve  months  irom  the 
delivery  of  the  bill,  on  the  ground  of 
gross  overcharges,  amounting  to 
what  this  Court  designates  as 
fraud,  coupled  with  misrepresenta- 
tion by  him  in  accounting  for  one  of 
the  items  overcharged,  notwithstand- 
ing the  client  knew  of  the  circum- 
stances, and  had  another  legal  ad- 
viser, within  a  month  of  the  delivery 
of  the  bill,  and  might  reasonably 
have  availed  himself  of  these  circum- 
stances to  present  his  petition  within 
the  twelve  months. 

Dictum  of  Lord  Cranivorth,  L.  J., 
in  Re  Barnard,  2  D.  M.  G.  364,  ex- 
plained. In  re  Strother  {a  Solicitor), 
and  In  re  The  Act  e  i- 7  Vict.  c.  73, 

518 
See  Admikistration. 


SPECIALTY  DEBTS. 

See  Settlement,  3. 

SPECIFIC  PERFORMANCE. 

See  Contract,  1. 

Company  Incorporated  by  Act 
OF  Parliament,  2. 

STATUTE  OF  LIMITATIONS. 

To  prove  that  a  fraud  was  con- 
cealed within  the  meaning  of  the 
26th  section  of  the  Statute  of  limi- 
tations (3  &  4  W.  4,  c.  27),  which 
enacts  that  the  right  of  a  person  to 
recover  land,  of  which  he  has  been 
deprived  by  a  concealed  fraud,  shall 
first  accrue  at  and  not  before  the 
time  at  which  such  fraud  should  or 
might  with  reasonable  diligence  be 
discovered,  it  is  not  sufficient  to 
show  that  he  was  in  such  an  imbe- 
cile or  uncultivated  condition  of 
mind  that  it  was  scarcely  possible, 
though  the  alleged  fraud  was  by  an 
open  act,  that  he  should  have  dis- 
covered the  fraud,  if  the  condition  of 
his  mind  was  not  that  of  actual 
lunacy,  for  the  Court  cannot  pos- 
sibly estimate  for  this  purpose  the 
chance  which  the  state  of  mind  and 
education  of  a  man  may  afford  of 
his  making  such  discovery,  and  is, 
therefore,  compelled  to  assume  that 
every  one  not  actually  a  lunatic  is 
competent  to  judge  of  and  to  obtain 
advice  concerning  his  rights,  and  to 
assert  them  if  necessary. 

Therefore,  a  suit  cannot  be  main- 
tained to  set  aside  a  compromise  of 
an  action  to  recover  lai^  estates, 
made  eighty  years  before,  upon  the 
ground  that  the  compromise  was  a 
fraud  upon  the  plain tilf  in  the  action, 
and  that  he  was  a  man  of  such  dull 
intellect,  that,  though  cognisant  of 
all  the  facts,  it  was  necessiuily  a  con- 
cealed fraud  as  to  him. 


784  STATUTE  OF  LIMITATIONS. 


STAT.  1&2  VICT.  Clio. 


Anj  man  who  is  not  a  lunatic 
must  be  considered  competent  to 
agree  to  a  compromise  of  litigation 
in  which  he  is  engaged ;  the  circum- 
stances under  which  the  compromise 
was  made  not  being  such  as  to 
afford  evidence  of  fraud.  Manby  v. 
Bewkkej  342 

STATUTES  OFDISTRIBUTION. 

See  Settlement,  2. 
Will,  21. 


STATUTES,  SPECIAL  CON- 
STRUCTION  OF. 

Whenever  the  Legislature  has,  by 
a  special  Act,  conferred  powers 
upon  a  corporation  or  bodj  of  com- 
missioners, for  an  object  of  public 
benefit,  those  powers  are  not  affected 
by  a  subsequent  statute  giving  to 
other  persons,  for  another  public 
purpose,  inconsistent  powers,  in 
terms  which,  from  their  generality, 
would  seem  to  overrule  the  powers 
given  by  the  former  Act. 

A  railway  c0mpaiiy  were  em- 
powered by  their  special  Act  to 
widen  a  branch  of  their  railway 
passing  through  London^  and  to  build 
additional  stations.  In  conformity 
with  the  powers  so  given,  they  pro- 
ceeded to  erect  a  station  on  their 
land  by  the  side  of  a  highway,  within 
the  distance  required  to  be  left  be- 
tween buildings  and  highways  in 
JLondariy  by  the  Metropolis  Local 
Management  Act,  which  had  passed 
shortly  afler  the  special  Act  of  the 
company: — Held,  that  tlie  powers 
conferred  on  the  company  by  tlieir 
special  Act  were  not  controlled  by 
the  later  statute,  and  that  the  com- 
pany were  authorised  so  to  build 
their  station. 

By  a  statute  passed  prior  to  the 
Railway  Act,  the  trustees  of  the 
particular  highway  had  power    to 


prevent  any  building  being  erected 
so  near  to  the  road  as  the  station 
was  being  built.  The  Metropolis 
Local  Management  Act  repealed 
this  statute,  and  vested  this  authority 
in  the  mana^ng  body  thereby  con- 
stituted : — Meldy  that  the  trustees  of 
the  road  must  be  taken  to  have  been 
present  at  the  passing  of  the  Railway 
Act,  as  well  as  of  the  Metropolis 
Act,  and,  therefore,  the  powers  given 
by  the  Railway  Act  must  prevaiL 
The  London  and  BlackwaU  BaHuxof 
Company  v.  The  Board  of  Works  for 
the  Limehouee  District^  123 


STAT.  13  ELIZ.  c.  5. 

See  Crkdttors,  1. 

Settlement,  Fraudulent,  1. 


STAT.  27  EUZ.  c.  4. 
See  Settlement,  Voluntary,  1. 

STAT.  9,  GEO.  2,  c.  36. 

See  Charitt. 
Will,  21. 

STAT.  3  &  4  WILL.  4,  c.  27,  s.  6. 
See  Statute  of  Ldotations. 

STAT.  3  &  4  WILL.  4,  c.  104. 
See  Will,  14. 

STAT.  4  &  5  WILL.  4,  c.  22. 
See  Apportionment. 

STAT.  1  &  2  VICT.  c.  42. 
See  Forest  of  Deak. 

STAT.  1  &  2  VICT.  c.  110. 
See  Credttors,  1. 


STAT.  5  &  6  VICT.  c.  45. 


STOCK. 
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STAT.  5  &  6  VICT.  c.  45,  88.  23, 

AMD  26. 

See  CoPTBiQHT,  2. 


STAT.  6  &  7  VICT.  c.  73,  8,  37. 
See  SouciTOB  and  Cuemt. 

STAT.  8  VICT.  c.  16,  s.  97. 
See  CoMFAMT  Incorporated  by  Act 

OF  PARTJAHfENT,  2. 

STAT.  8  VICT.  o.  18, 8s.  76,  77, 79. 

See  JjUxds  Clauses  Consolidatiox 
Act,  1. 

ID.  8.  79. 
See  Practice,  8. 

STAT.  10  &  11  VICT.  c.  69. 
See  SoucrroB  and  Cuemt. 

STAT.  10  &  11  VICT.  0.  96. 
See  Trustees,  1. 

STAT.  13  &  14  VICT.  c.  60, 
88.  2,  15. 

In  consideration  of  money  lent, 
real  estate  was  conveyed  to  the 
lender,  his  heirs  and  assigns,  upon 
trust,  in  case  the  principal  money 
and  interest  should  be  repaid  by  a 
given  day,  for  the  borrower,  his 
heirs  or  assigns ;  but,  in  case  de&ult 
should  be  made,  then  upon  trusts  for 
sale  ;  and  the  trusts  of  the  purchase 
money  were  declared  to  be  for  pay- 
ment of  the  principal  money,  interest, 
and  costs,  and  subject  thereto  for 
the  borrower,  ''his  executors,  ad- 
ministrators, or  assigns."  Default 
having  been  made — Heldy  that  the 
trust  of  the  surplus  being  for  the 


borrower,  ''his  executors,  adminis- 
trators, or  assigns,"  and  not  for  him, 
"his  heirs  or  assigns,"  the  deed 
operated  to  convert  the  property  as 
between  his  real  and  personal  repre- 
sentatives. It  was,  therefore,  more 
than  "  merely  a  security  for  money" 
— ^more,  that  is,  than  a  "mortgage" 
as  defined  by  the  2nd  section  of  the 
Trustee  Act,  1850  (13  &  14  Vict, 
c.  60):  it  was  a  deed  of  "trust" 
within  the  meaning  of  the  15th  sec- 
tion of  the  Act;  and  the  lender 
having  died  intestate,  and  it  being 
impossible  to  find  his  heir,  the  Court 
had  power  to  make  a  vesting  order 
under  that  section.  In  re  Under- 
tooodj  745 

STAT.  15  &  16  VICT.  c.  86, 8.  54. 
See  Trustees,  3. 


STAT.  17  &  18  VICT.  c.  104, 
88.  504,  514. 

See  Shipfino,  2. 


STAT.  17  &  18  VICT.  c. 

See  Arbitration. 
Jurisdiction,  3. 


125. 


VOL.  ni. 


STAT.  19  &  20  VICT.  o.  47,  s.  25. 
See  Company,  Joint  Stock. 

STOCK. 

1.  Where  an  intestate  had  ex- 
ecuted transfers  of  railway  shares 
and  stock  to  a  fictitious  person,  the 
Court,  on  a  bill  filed  by  his  adminis- 
trator, declared  that  the  intestate 
used  the  fictitious  name  as  another 
designation  of  himself,  and  that  the 
Plain  tifiT,  as  his  administrator,  was 
entitled  to  transfer  the  shares  and 
stock,  and  to  receive  the  dividends 
thereof.      Arthur    v.    The  Midland 
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Railway  Company;  Arthur  T.  7!^^ 
London  afid  North  Western  Railway 
Company^  204 

2.  An  assignment  of  2,000/.  South 
Sea  Stock,  part  of  a  sum  of  12,200/. 
like  stock,  to  which  the  assignor  was 
entitled  in  reversion  upon  the  death 
of  his  mother,  and  all  his  right,  title, 
and  interest  therein : — Heldy  to  pass 
all  bonuses  which  accrued  during  his 
mother  s  life  subsequently  to  the 
assignment.  In  the  Matter  of  the 
Trustee  Relief  Act;  and  in  the  Matter 
of  the  Trusts  of  the  WiU  of  James 
Armstrong^  deceased^  486 


STOCK,  INVESTMENT   IN, 
VOID   AGAINST  CREDITORS. 

See  Creditors,  1. 


SUIT,  CREDITORS. 
See  Administration. 

SUITORS'  FEE  FUND. 
See  Answer,  1. 

'*SUMS  OF  MONEY" 

Held  to  comprise  personal  estate 
generally. — See  Will,  23. 

SURETY  AND  PRINCIPAL. 
See  Prinoifal  and  Surety,  1. 

SURRENDER  OF  COPYHOLDS 
BY  ATTORNEY. 

See  Copyholds. 

SURVIVING  TRUSTEE,  DE- 
VISE  BY,  OF  TRUST  ES- 
TATES. 

See  Trustees,  6. 


TRANSFER. 

TAXATION  OF  BILL  OP 
COSTS,  UNDER  6  &  7  Vict. 
c.  73,  8.  37. 

See  Solicitor  and  Clieht. 

TITLE. 
See  Vendor  and  Purchabeb. 

TITLE    DEEDS,  POSSESSION 
OF. 

See  Administration. 
Mortgage,  2. 

TRADE  MARK. 

There  is  no  property  in  a  trade 
mark ;  but  a  person  who  haa^  been 
in  the  habit  of  using  a  particular 
mark,  may  prevent  other  persons 
from  fraudulently  taking  advantage 
of  the  reputation  which  his  goods 
have  acquired,  by  tudng  his  mark  in 
order  to  pass  off  their  goods  as  his,  to 
his  injury. 

A  foreign  manufisictarer  has  a 
remedy  by  suit  in  this  countiy  for  an 
injunction  and  account  of  profits 
against  a  manu&cturer  here,  who 
has  committed  a  fraud  upon  him  by 
using  his  trade  mark,  for  the  purpose 
of  inducing  the  public  to  believe  that 
the  goods  so  marked  were  manu&o- 
tured  by  the  foreigner. 

This  relief  is  founded  upon  the 
personal  injuiy  caused  to  the  Plain  tiff 
by  the  Defendant's  fraud,  and  exists, 
although  the  Plaintiff  resides  and 
carries  on  his  business  in  another 
country,  and  has  no  establishment 
here,  and  does  not  even  sell  his  goods 
in  this  country.  The  Collins  Com* 
pany  v.  Brown;  Same  Company  v. 
Cohen,  423,428 

TRANSFER. 
See  Stock,  1. 


TRUST. 

"TBUST," 

Meaning  of,  in  the  Trustee  Act, 

1850 See  Stat.  13  &  14  Vict. 

c-60. 


TRUST,  RESULTING. 
See  Qualification. 


TRUST,  WHETHER  PRO- 
PERTY EXPRESSED  WITH 
ANY. 

SeeHjjSBjkXj}  and  Wife,  2. 


TRUSTEE  ACT,  1850. 
See  Stat.  13  &  14  Vict.  c.  60. 

TRUSTEE  RELIEF  ACT. 

See  Costs,  4. 
Infants. 
Trustees,  5. 

TRUSTEES. 

1 .  Trustees,  who  had  paid  into  Court, 
under  the  Act  10  &  11  Vict.  c.  96, 
an  alleged  balance,  the  title  to  which 
they  believed  undisputed, — the  party 
they  believed  entitled  having  pre- 
viously demanded  payment,  and 
offered  a  discharge  pro  tanto : — Held 
not  entitled  to  costs  upon  a  petition 
for  payment  of  the  fund  out  of 
Court.  In  re  the  Trusts  of  Demster 
Hemtng^s  Deed;  and  of  the  Act 
10  ^11  Vict.  c.  9%  40 

2.  Certain  real  estates,  subject  to 
incumbrances,  the  interest  of  which 
more  than  exhausted  the  rents,  were 
conveyed  by  the  mortgagor  to  trus- 
tees, upon  trust  for  his  creditors. 
After  the  execution  of  this  creditors' 
deed,  one  of  the  trustees  thereof  was 
employed  by  the  mortgagees  as  their 
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agent,  to  collect  the  rents  : — Held^ 
ihBX  he  could  not  be  allowed  any 
commission  out  of  the  rents.  Nichols 
eony.  Tutin(No.2),  169 

3.  Lord  EldorCs  rule,  that,  in  order 
to  obtain  an  inquiry  as  to  wilful 
neglect  and  default  against  an  exe- 
cutor or  a  trustee,  the  Plaintiff  must 
allege  and  prove  at  least  one  act  of 
wilM  neglect  or  default,  is  still  the 
rule  of  this  Court,  and  was  not  in- 
tended to  be  relaxed  by  Coope  v. 
Carter  (2  De  G.  M'N.  ft  G.  297, 
298.) 

Dicta  in  that  case,  from  which  the 
contrary  has  been  inferred,  explained. 

Shortly  after  a  testator's  death,  in 
1825,  an  inventory  and  appraisement 
was  made  by  his  executors,  or  one  of 
them,  of  all  and  singular  the  goods 
and  chattels,  rights,  and  credits  of 
the  testator,  showing  that  the  same 
were  of  the  value  of  £28,665  odd. 
Upon  bill  filed  in  1856  for  an  ac- 
count, and  for  an  inquiry  as  to  wilful 
neglect  and  default,  in  case  the  esti- 
mated amount  had  not  been  realised, 
the  Defendants  failed,  as  to  a  large 
portion  of  the  estimated  amount,  to 
show  that  it  had  been  realised  : — 
Heldf  nevertheless,  that  the  Plaintiff 
was  not  entitled,  at  the  hearing, 
either  to  an  inquiry  expressly  di- 
rected to  wilful  neglect  or  default,  or 
even  to  a  preliminary  order  of  the 
kind  indicated  in  Coope  v.  Carter^ 
viz.,  an  inquiry  short  of  wilful  ne- 
glect and  de&ult,  but  upon  which  a 
new  order,  expressly  so  directed, 
migh^  be  founded  at  a  future  stage : 
the  Court  being  of  opinion,  first,  that 
upon  the  pleadings,  the  fact  of  wilful 
neglect  and  default  could  not  be 
treated  as  in  issue  between  the  par- 
ties ;  and,  secondly,  that,  even  if  it 
could  be  so  treated,  there  was  no 
evidence  upon  it. 

Accounts,  recorded  in  the  Court 
of  Chancery  in  Jamaica  in  a  suit 
instituted  against  executors  who  had 
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proved  testator's  will  in  that  island, 
ordered,  in  a  suit  against  them  in 
England^  to  betaken,  under  15  &  16 
Vict.  c.  86,  8.  54,  as  primi  ^aiob 
evidence  of  the  truth  of  the  matters 
therein  contained;  with  liberty  to 
the  Plaintiff  to  surcharge  and  fidsify. 
Sleight  V.  Lawson^  292 

4.  Lands  devised  to  three  trustees, 
upon  trust  for  sale,  were  sold,  and 
the  purchase-money  paid  to  one  of 
them,  who  was  a  solicitor,  and  acted 
in  the  matter  of  the  sale  as  solicitor 
for  himself  and  the  other  trustees. 

The  money  having  been  retained 
by  him  and  lost: — Held^  after  his 
decease,  that  it  must  be  taken  to 
have  been  received  by  him  not  in 
his  capacity  of  solicitor,  it  being  no 
part  of  his  duty  in  that  capacity  to 
receive  it,  but  in  his  capacity  of  trus- 
tee; and  that  the  survivor  of  the 
three  could  not,  upon  a  common  de- 
cree for  an  account,  be  held  liable 
for  its  loss.  In  re  Fryer ;  Martin^ 
dale  V.  Picquot,  317 

5.  Trustees  who  have  paid  a  fund 
into  court  under  the  Trustee  Relief 
Act,  cannot  prevent  its  being  paid 
out  to  the  cestui  que  trust  absolutely 
entitled  to  it,  on  the  ground  that  he 
is  about  to  file  a  bill  against  them  to 
take  the  accounts  of  the  trust. 

Trustees  have  a  right  to  some  sort 
of  discharge  from  their  cestuis  que 
trust,  not,  perhaps,  a  release,  unless 
the  instrument  creating  the  trust 
was  under  seal;  and  trustees,  be- 
tween whom  and  their  several  ces- 
tuis que  trust  disputes  have  arisen 
as  to  the  amounts  actually  due  to 
them  respectively,  are  justified  in 
paying  into  court,  to  ti^e  separate 
account  of  each  cestui  que  trust,  the 
sum  to  which  they  believe  him  to  be 
entitled,  and  may  have  their  costs  of 
making  such  payment  out  of  the 
respective  funds.    In  the  matter  of 


the  Trusts  of  the  WUl  of  Mary 
Wright:  and  in  the  Matter  of  the 
Trustee  Relief  Act^  419 

6.  Devise  upon  trust  thatthe  trus- 
tees and  the  survivors  and  survivor 
of  them,  his  heirs  and  assigns^  should, 
at  such  time  as  they  should  think 
most  advisable,  sell,  and  give  re- 
ceipts, which  ^ould  be  good  dis- 
charges ;  with  a  power  for  the  trus- 
tees or  the '  survivor  to  appoint  new 
trustees,  in  the  usual  form.  The 
surviving  trustee  devised  his  trust 
estates  : — Held^  that  his  devisees 
could  make  a  good  title ;  and  semhle 
the  word  '*  assigns"  would  have  been 
sufficient  for  Uiis  purpose,  without 
the  power  to  appoint  new  trustees. 
HaU  V.  May,  585 

See  FoBBST  of  Dsah. 

F&AUP,  1. 

SmrFiNG,  1. 
Wqx,  18,  19. 
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will,  is  not  entitled  to  have  the  will 
established,  nor  to  have  the  concur- 
rence of  the  testator's  heir  in  the  con- 
veyance to  him,  unless  some  reason- 
able ground  exists  for  doubting  the 
validity  of  the  will.  M^CuUoch  v. 
Gregory y  12 

2.  A  person  having  under  a  will 
a  right  of  pre-emption  of  an  estate 
for  a  given  sum,  provided  he  signi- 
fied to  the  trustees  within  one  month 
of  the  testator's  death  his  option  to 
purchase,  and  paid  the  purchase- 
money  within  a  further  period  of  two 
months,  duly  signified  his  option  to 
the  trustees,  and  applied  to  their 
solicitor  for  an  abstract  of  title.  The 
solicitor  acknowledged  this  applica- 
tion, and  promised  to  take  an  early 
opportunity  of  seeing  his  clients 
thereon.  But  no  abstract  was  fur- 
nished; and,  hearing  nothing  fur- 
ther, the  donee  of  the  right  of  pre- 
emption allowed  the  two  months  to 
expire  without  paying  his  purchase- 
money,  or  taking  any  further  step  in 
the  matter. 

Held^  that,  under  the  circum- 
stances, and  according  to  the  true 
construction  of  the  wiU,  the  trustees 
were  not  under  any  obHgation  to 
furnish  an  abstract;  and  the  pur- 
chase-money not  having  been  paid 
within  the  two  months,  the  right  of 
pre-emption  was  lost,  the  rule  being 
that  such  a  right  must  be  strictly 
complied  with. 

Semhle^  that,  even  if  the  trustees 
had  been  under  any  such  obligation, 
still  the  donee  of  the  right,  having 
allowed  the  stipulated  period  to  ex- 
pire without  talung  any  further  step, 
could  not,  as  against  the  parties 
beneficially  interested  in  the  proceeds 
of  the  sale,  insist  on  the  trustees' 
laches  as  giving  him  a  right  to  an 
extension  of  time  for  completing  his 
purchase. 

But  semble^  that,  had  there  been 
fraud  on  the  part  of  the  trustees,  or 


possibly  such  laches  on  their  part  as 
the  Court  could  consider  to  have  been 
the  sole  cause  of  the  donee  of  the 
right  of  pre-emption  not  complying 
modo  et  form&  with  the  conditions 
imposed  by  the  will,  the  latter  might 
have  been  entitled  to  relief.  Brooke 
V.  Garrodf  608 

See  CoBCPANT  Incobforated    bt 
Act  of  Parliament,  2. 
Lands  Clauses    Consolida- 
tion Act,  1. 
Trubtsss,  6. 
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See  Will,  22. 
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See  Settlement,  4. 
Will,  12. 


VESTING  ORDER. 
See  Stat.  13  <&  14  Vict.  c.  60. 

VOLUNTARY  SETTLEMENT. 
See  Settlement,  Voluntary. 

WARD  OF  COURT. 
See  Infant. 

"WHICH"  FOR  "AS." 
See  Will,  23. 
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See  Trustees,  3. 
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1.  A  direction  in  a  will  for  troBtees 
to  apply  the  whole,  or  so  much  as 
thej  should  think  necessary,  of  the 
income  of  property,  until  the  period 
of  distribution,  towards  the  mainte- 
nance, education,  and  advancement  of 
testator's  grandchildren  per  atirpM  : 
^-^Held^  not  to  afford  ground  for  pre- 
suming that  he  intended  a  diyision 
per  stirpes  of  the  capital.  Noekoldt 
y.  Locke^  6 

2.  Devise,  in  1826,  of  real  estate  to 
trustees,  in  fee,  upon  trust  for  one  for 
life,  and  then  for  his  first  and  other 
sons  successively,  in  tail,  with  a  di- 
rection to  the  trustees,  during  the 
minority  of  any  cestui  que  trust,  to 
receive  the  rents  and  invest  and  ac- 
cumulate the  same,  and  to  hold  such 
accumulations  upon  the  same  trusts 
as  were  declared  concerning  the  real 
estates : — HeUj  that  the  trust  for  ac- 
cumulation was  void. — Turvin  v. 
NeiDcomey  16 

3.  A  devise  of  land  to  trustees  in 
fee,  upon  trust  to  pay  the  rents  to 
the  testator's  daughter  for  life,  and 
after  her  death  to  apply  them  in  the 
maintenance  of  all  and  every  her 
child  and  children,  during  their  mi- 
nority, and  when  and  as  soon  as  all 
such  children,  if  more  than  one, 
should  have  attained  twenty-one, 
upon  trust  to  sell,  and  to  pay  the 
proceeds  of  such  sale  ''to  and 
amongst  all  and  every  such  child  or 
children,  share  and  share  alike  if 
more  than  one,  and  if  but  one,  then 
the  whole  thereof  to  such  only  child:" 
— Heldy  that  one  of  several  children 
who  survived  the  testator,  having 
died  under  twenty-one,  took  no 
share.     Lloyd  v.  Lloyd^  20 

4.  Bequest  to  J.  D.  (a  younger  son 
of  A.  D.)  as  soon  as  he  should  attain 
twenty-one,  but,  in  case  he  should 
die  before  attaining  twenty-one,  then 


to  tuch  of  the  other  children  of  A.  /)• 
as  should  attain  twenty-one,  J,  D» 
died  an  infimt : — HeldjihaX  the  words 
''  such  &c  as  should  attain  twenty- 
one/'  were  equivalent  to  ''  at  twenty- 
one,"  or  ''  when  and  as  they  should 
attain  twenty-one;"  and  that  on 
J.  D.'s  death  the  share  of  a  child 
who  had  then  attained  twenty-one 
became  immediately  payable,  and  no 
after-bom  child  (if  any)  would  be 
entitled  to  a  shiure  in  the  fund. — 
OiUman  v.  Dauntj  48 

5.  An  indefinite  devise  of  real 
estate  by  a  will  made  before  1838  is 
enlarged  into  a  fee  simple  by  an- 
nexing a  direction,  that  the  devisee 
should  pay  a  sum  of  money  to 
another  person,  or  by  a  declaration 
that  the  devise  is  <<  subject  to  his 
making**  such  payment,  or  by  any 
other  expression  in  the  will  showing 
that  the  payment  is  to  be  made 
by  the  devisee  out  of  the  interest 
devised  to  him;  because,  if  such 
interest  were  for  life  only,  it  might 
determine  before  it  enabled  him  to 
make  such  payment. 

But  an  indefinite  devise  before 
1838,  of  real  estate  to  A.,  "after" 
or  ''subject  to  the  payment  out  of 
the  said  premises  "  of  a  sum  of  money 
to  another  person,  has  not  this  effect ; 
because  the  sum  is  then  charged  upon 
the  whole  fee  simple,  and  nothing  is 
given  to  A.  until  that  charge  is 
satisfied,  and,  consequently,  no  im* 
plication  can  be  derived  from  the 
charge  of  an  intention  to  enlarge 
A.'e  estate.     Burton  v.  Powers,   170 

6.  Leaseholds,  specifically  be- 
queathed to  married  women  succes- 
sively for  life,  for  their  separate  use, 
with  remainder  to  infants,  proved 
damnosa  hsereditas.  The  Court  de- 
creed a  sale  notwithstanding  the 
executors  had  so  far  assented  to  the 
bequest  as  to  put  the  first  tenant 
for  Ufe  into  possession. 
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And  the  second  tenant  for  life,  who 
had  declined  the  property  in  specie, 
was  hM^  neyertheless,  entitled  to  a 
life  interest  in  the  proceeds  of  the 
sale,  and  that  without  such  life 
interest  contributing  to  the  charges 
on  the  estate  which  accrued  since  she 
became  entitled  in  possession.  Earl 
of  Lonsdale  v.  The  Countess  of 
BerchtoldU  1B5 

7-  Where  a  benefit  is  conferred  by 
will  for  a  specific  purpose,  although 
that  purpose  cannot  be  achieved 
mode  et  fonn&  as  intended  by  the 
testator,  still  if  there  is  a  clear  inten- 
tion  on  the  part  of  the  testator, 
that  the  benefit  should  be  conferred 
— ^if  the  testator  has  excepted  froox 
the  general  property  bequeathed  to 
the  residuary  legatee,  the  property 
the  subject  of  the  specific  bequest, 
for  the  benefit  of  the  specific  legatee, 
the  latter  is  entitled  to  the  benefit 
of  the  bequest,  and  to  enjoy  it  in 
any  manner  he  may  think  fit. 

And  where  the  purpose  for  which 
one  of  two  bequests,  given  by  will 
to  the  same  parties,  is  expressed  in  the 
will  to  be  for  the  better  enjoying  of 
the  other,  the  mere  circumstance  that 
the  legatees  cannot  enjoy  the  latter 
shall  not  deprive  them  of  the  benefit 
of  the  former. 

Therefore,  where  the  interest  of  a 
fund  was  directed  to  be  laid  out  in 
payment  of  the  rent  and  charges  of 
leaseholds  specifically  bequeathed, 
and  the  leaseholds  proved  damnosa 
hflsreditas,  and  could  not  be  speci- 
fically enjoyed,  and  were  therefore 
sold  by  order  of  the  Court : — Held^ 
that  the  legatees  were  entitled,  not 
only  to  the  proceeds  of  the  sale,  but 
also  to  the  interest  of  the  fund  set 
apart  for  the  better  enjoyment  of  the 
leaseholds  in  specie.  Ibid. 

8.  The  principle  of  the  decisions 
in  reference  to  the  question  whether 
a  charge  on  real  estate  is  effected  by 


reason  of  a  residuary  devise,  is  the 
same  in  the  case  of  legacies  as  in 
that  of  debts,  and  is  this,  that  where 
residuary  real  and  personal  property 
is  given  in  one  mixed  fund  to  the 
executor,  who  is  to  pay  debts  and 
legacies,  there  legacies  as  well  as 
debts  are  charged  upon  the  real 
estate. 

Testator,  after  bequeathing  a 
legacy,  and  expressly  charging  part 
of  his  real  estate  with  an  annuity  to 
the  legatee,  devised  and  bequeathed 
all  the  rest,  residue,  and  remainder 
of  all  and  singular  his  real  and  per- 
sonal estate  (subject  to  his  debts, 
funeral  and  testamentary  expenses) 
to  trustees,  whom  he  also  appointed 
executors,  upon  certain  trusts:-— 
Held^  following  Francis  v.  Clemow 
(Kay,  435),  that  the  legacy  was  well 
charged  upon  the  real  estate. 

Arrears  of  an  annuity  charged  on 
a  reversionary  interest  in  land: — 
i7i?/c/ recoverable  more  than  six  years 
after  the  same  became  payable,  the 
statute  3  &  4  Will.  4,  c.  27,  s.  42, 
having  no  application  so  long  as  the 
interest  is  reversionary. 

Power  by  sale  or  mortgage  to  raise 
money  for  maintenance  implied  firom 
an  unfinished  clause  in  a  will,  pur- 
porting to  provide  for  the  event  of  a 
deficiency  of  funds  for  that  purpose. 
Wheeler  v.  Howell^  198 

9.  The  Court  may  supply  words 
in  a  will  where  the  context  shews, 
by  a  necessary  implication,  what  are 
the  words  omitted,  and  unless  they 
are  supplied  there  would  be  an  in- 
testacy. 

So,  where  there  is  a  gift  by  will, 
and  then  a  gift  over  not  commen- 
surate with  the  original  gift,  the 
Court  will  curtail  the  general  words 
of  the  gift  over,  by  supplying  words 
of  reference ;  as  where  the  first  gift 
is  to  A^s  children,  and  the  gift  over 
is  in  default  of  issue  of  ^.,  the  Court 
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will  read  the  gift  over  as  though  it 
were  in  default  of  "such"  bsue. 

But  where  there  was  a  devise  of  a 
particular  property  to  the  testatoi's 
daughter  A,j  her  heirs  and  assigns, 
and  if  she  should  die  under  the  age 
of  twenty-five  years  "  without  having 
left  any  child  or  children,"  over; 
and,  subsequently,  a  devise  of  other 
real  estate  to  trustees  in  fee,  in  trust 
for  A,  for  her  separate  use ;  and  after 
her  death,  in  trust  to  convey  the 
same  "unto  and  equally  amongst 
9uch  children  of  A.  as  tenants  in 
common,  the  rents  and  profits  in  the 
meantime  to  be  appUed  to  their 
maintenance ;  and  in  case  A.  should 
die  without  leaving  any  child  or 
children,  or,  leaving  such  child  or 
children,  all  should  die  under  twenty- 
one,"  over: — Held^  that  the  Court 
could  not,  after  "such  children  of 
-^.,*  supply  the  words  "as  should 
attain  twenty-one,*'  butwas  at  liberty 
as  against  the  testatoi's  heir  to  con- 
strue the  word  "  such"  as  relating  to 
all  the  children  of  A.j  as  they  had 
been  mentioned  in  the  previous  limi- 
tation.   Hope  v.  Potter^  206 

10.  Atestatrix  having  givenlegacies 
to  several  persons  by  name,  de- 
scribing each  as  her  niece,  bequeathed 
her  residuary  personal  property  upon 
trust  for  her  respective  "nephews 
and  nieces,"  in  equal  shares.  Two 
of  the  legatees  in  the  will  called 
nieces,  were  nieces  not  of  the  testa- 
trix, but  of  her  late  husband : — Held^ 
that  the  circumstance  that  the  testa- 
trix had,  in  her  will,  called  these 
two  her  nieces,  did  not  enlarge  the 
meaning  of  the  words  "  nephews  and 
nieces  "  in  the  residuary  bequest,  so 
as  to  make  it  include  all  the  nephews 
and  nieces  of  her  husband  living  at 
her  death,  nor  even  to  include  the 
two  legatees  whom  she  had  called 
her  nieces  in  the  wilL  Smith  v. 
Lidiard,  252 


11 .  Powers  of  or  trusts  f<Mr  sale,  cre- 
ated by  will  over  real  estate,  are  not 
(as  leasing  powers  have  been  held), 
inconsistent  with  a  widow's  right  to 
dower. 

Nor  is  her  claim  affected  by  any 
direction  as  to  the  distribution  of  the 
proceeds. 

There  is  no  such  rule,  as  that, 
where  a  testator's  widow  is  entitled 
under  his  will  to  what  would  exceed 
her  dower,  she  is,  thereby,  put  to  her 
election. 

Where  a  testator,  by  his  will,  di- 
rected his  trustees  to  sell  "all  his 
freehold  and  copyhold  estates  where- 
soever situate,"  and  gave  his  widow 
half  of  the  proceeds,  and  also  half  of 
all  his  personal  property  (except 
certain  articles  specificaUy  bequea^- 
ed  to  her) : — Held^  that  She  was  not 
bound  to  elect  between  her  dower  and 
the  benefits  given  her  by  the  wilL 

The  authorities  on  this  subject 
examined,  and  observations  on  CAai^ 
mere  v.  Storil  (2  V.  &  B.  222), 
which  is  imperfectly  reported.  Bend^ 
ing  ▼.  Bending^  257 

12.  The  use  of  such  words  as 
"  pay  and  transfer"  as  the  only  words 
of  gift  in  a  deferred  bequest,  does 
not  make  such  bequest  contingent ; 
the  true  criterion  is,  what  was  the 
reason  for  the  postponement.  If  it 
was  the  position  of  the  fund,  as  in  a 
gift  to  one  for  life,  and  after  his 
death  to  others,  the  bequest  in  re- 
mainder vests  at  once ;  but  if  it  was 
the  position  of  the  legatee,  as  where 
the  gift  is  by  a  direction  to  pay  the 
fund  to  the  legatee  when  he  shall 
attain  twenty-one,  it  is  contingent. 

A  bequest  of  personalty  to  trustees 
upon  trust  to  pay  the  interest  thereof 
to  the  testator's  daughters  A.  and  B. 
for  their  Uves  and  the  life  of  the  sur- 
vivor, and  upon  the  decease  of  the 
survivor  to  pay  and  transfer  the  capi- 
tal equally  among  all  the  testator's 
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children,  and  the  iasae,  if  any,  of  A. 
and  B.9  and  of  any  other  deceased 
child,  in  such  manner  that  such  issne 
might  be  entitled  to  such  share  or 
shares  as  his  or  their  deceased  parent 
or  parents  respectively,  if  living  (A. 
and  B.  excepted)  would  have  been 
entitled  to.  A.  and  B.  died  without 
leaving  issue. 

HeU^  1.  That  the  bequest  in  re- 
mainder vested  at  the  testator's 
death.  2.  That  the  whole  fund  be- 
longed to  the  testator's  children  other 
than  A.  and  B.,  and  to  the  children 
living  at  the  death  of  such  as  had 
died  leaving  children.  3.  That  the 
shares  of  such  as  had  died  without 
leaving  children  belonged  to  their 
representatives.— /» the  matter  of  the 
Trustee  Relief  Act ;  in  the  matter  of 
the  Trust  of  the  Will  of  Nicholas 
Bennetty  280 

13.  A  testator,  by  a  codicil,  after 
reciting  that  a  person  to  whom  he  had 
by  his  will  given  a  legacy  of  £2,000 
had  emigrated  to  Australia^  pro- 
ceeded Uierefore  to  revoke  such 
legacy,  and  in  lieu  thereof  gave  to 
the  same  legatee  in  case  he  remained 
in  Australia  or  out  of  this  kingdom 
£600  after  the  death  of  the  testator's 
wife,  "  but  if  he  return  to  England 
before  her  decease  "  the  testator  ^ve 
him  the  further  sum  of  £400.  Seldj 
that  the  return  of  the  legatee  to 
England  was  a  condition  precedent, 
and  was  not  satisfied  by  his  embark- 
ation on  board  a  British  ship  to  re- 
turn to  England^  the  ship  and  pas- 
sengers being  lost  on  tiie  voyage. 
Priestley  v.  Uolgate^  286 

14.  The  Act  3  d;  4  Will.  4,  c 
104,  has  not  affected  the  law  as  to 
the  marshalling  of  assets  in  fiivour 
of  pecuniary  legatees  against  devisees 
of  real  estate  charged  with,  or  de- 
vised subject  to,  the  testatoi^s  debts. 
The  question  now,  as  before  the  Act, 


is  one  simply  of  intention  on  the 
whole  of  the  will;  and  a  mere  charge 
of  debts  upon  the  real  estate,  or  a 
mere  devise  of  the  real  estate,  subject 
to  testator's  debts,  without  any  trust, 
is  sufficient,  in  the  event  of  the  per- 
sonal estate  proving  inadequate  to 
pay  both  debts  and  legacies,  to  enti- 
tle the  legatees  to  come  upon  the 
real  estate  so  far  as  the  personalty 
has  been  applied  in  payment  of  debts. 
Richard  v.  Barrett^ 


15.  Although  a  direction  in  a  will 
to  pay  d^ts  and  legacies  is  sufficient  to 
rebut  the  presumption  that  a  legacy 
was  intended  in  satis&ction  of  a  debt, 
a  direction  to  pay  debts  (without 
more)  is  not  sufficient  for  that  pur- 
pose. 

Nor  will  that  presumption  be  re- 
butted by  the  circumstance  that  the 
debt  was  liable  to  variation  in 
amount,  e.  g,  where  it  was  in  respect 
of  deposits  made  with  testator,  the 
creditor  drawing  on  him  from  time 
to  time  in  respect  of  such  deposits ; 
nor  by  the  circumstance,  that  by 
reason  of  the  creditor  (a  lady)  mar- 
rying before  the  date  of  the  legacy, 
the  debt  became  payable  to  her  hus- 
band, unless  the  legacy  be  to  her 
separate  use,  or  large  enough  to  be 
subject  to  her  equity  to  a  settlement. 
Edmunds  v.  Low^  318 

16.  Bequest  to  two  persons  ^*in  two 
equal  parts,  each  for  his  and  her  sole 
use  and  benefit,  and  to  he  dieposed  of 
as  each  of  them  pleases,  at  their 
deathy  or  if  not  so  disposed  of,  to  be 
equaUy  divided  at  their  deaths  be- 
tween their  children.**  Held^  an  ab- 
solute gift  of  the  principal.  In  re 
MorthcJes  Trusty  456 

17.  A  direction  in  a  will,  that  an 
equitable  life  interest  in  real  estate 
thereby  devised  shall  cease  and  de- 
termine if  the  devisee  should  attempt 
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to  alienate  it,  is  valid,  whether  there 
be  a  gift  over  of  his  interest  on  that 
event  or  not.  Joel  v.  MilU;  Harvey 
V.  Mills^  458 

18.  A  testator  empowered  and  di- 
rected the  trustees  of  his  real  estate 
to  raise  hj  mortgage  thereof  any 
sum  not  exceeding  20,000/.,  and  to 
apply  the  same  in  paying  such  of  the 
creditors  of  M.  as  thej  should  think 
fit.  The  trustees  raised  6,000/.,  and 
in  their  answer  to  a  bill  by  a  judg- 
ment creditor  of  M.  to  enforce  his 
lien,  they  stated  that  they  had  raised 
this  sum,  but  had  not  further  exer- 
cised their  power,  and  refused  to  do 
so  except  under  the  direction  of  the 
Court.  They  then  filed  a  bill  to  have 
the  trusts  carried  into  execution  by 
the  Court ;  and  to  this  bill  they  made 
the  judgment  creditor  a  party,  and 
stated  in  it  that  they  intended  to 
raise  the  whole  20,000/.  Held,  that 
the  judgment  creditor  had  an  equity 
to  sue  to  have  the  fund  raised  secured, 
if  not  to  have  the  whole  20,000/. 
raised  and  distributed ;  and  that  ^e 
trustees  were  bound,  if  not  by  the 
will,  by  their  answer  and  the  state- 
ment in  their  bill,  to  raise  the  whole 
20,000/.  Whether  they  had  not 
given  up  their  power  of  selection 
among  the  creditors — Qttare.     Ibid* 

19.  Devise  and  bequest  of  real 
and  personal  estate  to  trustees, 
upon  trust,  vearly  and  every  year 
during  the  life  of  J.  S.  (who  was  im- 
becile and  not  competent  to  manage 
his  own  affairs),  to  pay  and  apply 
the  whole  or  any  pari  of  the  rents, 
issues,  and  profits,  for  and  towards 
his  maintenance,  attendance,  and 
comfort : 

Semhle,  a  trust  which  this  Court 
would  have  enforced  during  the  life 
of  J.  S.,  upon  a  case  made  that  a 
sufficient  part  of  the  rents,  issues,  and 
profits  was  not  applied  for  his  main- 


tenance, attendance,  and  comfort  i 
and  the  trustees  could  not  have  in- 
sisted on  their  discretionary  power 
as  ousting  the  jurisdiction  of  the 
Court,  But  it  would  not  have  con- 
ferred on  J.  S.  an  absolute  right  to 
have  the  whole  income  so  applied, 
except  in  the  event  of  a  case  being 
made  that  the  whole  was  wanted  for 
the  specific  purposes  directed  by  the 
wilL 

Semble,  also,  that  the  trust  was  in 
exoneration  of  the  private  property 
of  J.  S. ;  and  had  that  property  been 
to  any  extent  applied  towards  his 
maintenance,  attendance,  and  com- 
fort)  his  personal  representatives 
would  have  been  entitled  to  have  it 
recouped  to  that  extent  out  of  the 
income  of  the  trust  property. 

But,  it  appearing  that  no  part  of 
his  private  property  had  been  so 
applied,  and  ^t  all  that  was 
necessary  for  his  maintenance,  at- 
tendance, and  comfort,  up  to  bia 
death,  had  been  supplied  out  of  the 
income  of  the  trust  property, — Held^ 
that  the  trust  for  his  benefit  was  dis- 
charged, and  that  the  surplus  income 
of  the  personal  property  passed  to 
the  residuary  legatees,  and  the 
surplus  rents  of  the  real  estate  (there 
being  no  devise  of  the  surplus  rents 
accruing  during  the  life  of  J.  S.)  to 
the  testator^s  heir  at  law. 

Distinction  between  a  gifl,  like  the 
above,  of  "  the  whole  or  any  part" 
and  a  gift  of  an  entire  fund,  or  the 
entire  interest  of  a  fund,  for  a  par- 
ticular purpose  assigned:  in  the 
latter,  although  the  purpose  faOs,  the 
Court  holds  the  donee  entitled  to  the 
entu'e  fund  or  interest  (as  the  case 
may  be),  treating  the  purpose  merely 
as  the  motive  of  the  gift. 

Distinction  also  between  such  a 
gift  and  that  in  Cope  v.  Wihnot,  (1 
Coll.  396),  where  the  object  was  so 
large  as,  under  the  circomstances,  to 
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entitle  the  donee  to  the  whole.     In 
re  Sanderson" 8  Trueif  4u7 

20.  Where  there  is  an  absolute  de- 
vise or  bequest  of  real  or  personal 
property,  followed  by  a  gift  over  in  the 
event  of  the  donee  dying  intestate, 
the  gift  over  is  repugnant  and  void. 
Barton  v.  Barton^  612 

2 1 .  Bequest  of  a  fund  to  be  at  the  dis- 
posal of  testator's  widow  by  her  will, 
therewith  to  apply  a  part  to  the 
foundation  of  a  charity  school,  or  such 
other  charitable  endowment  for  the 
benefit  of  the  poor  of  O.  as  she  may 
prefer,  and  under  such  restrictions 
as  she  may  prescribe,  and  the  re- 
mainder to  be  at  her  disposal  among 
testatoi's  relatives  as  she  may  direct. 

mid, 

First  —  That  whatever  might  be 
the  effect  of  a  bequest  ^'for  the 
foundation  of  a  charity  school,"  a 
bequest  "for  the  foundation  of  a 
charitable  endowment"  was  a  lawful 
bequest,  and  not  void  under  the  stat. 
9  Geo.  2,  c.  36. 

Secondly-^ Thai  the  words  "to 
apply  "  and  "  to  be  at  her  disposal" 
were  clearly  sufficient  to  create  a 
trust. 

I%irdly—Thsit  although  the  fund 
was  to  be  applied  "  as  to  a  part " 
(without  saying  what  part)  for  one 
set  of  objects,  and  as  to  "  the  re- 
mainder "  for  another,  and  the  widow 
died  without  exercising  her  power  of 
determining  the  proportions  in  which 
each  were  to  take,  the  bequest  was 
not  void  for  uncertainty,  but  the 
Court  would  divide  the  fund  in  equal 
moieties,  and  give  one  of  such  moieties 
to  charitable  piurposes,  and  the  other 
to  the  testator's  relatives. 

Fourthly  —  That,  although  the 
widow  might  have  exercised  her 
power  in  such  a  manner  as  to  in- 
clude more  distant  relatives,  still,  as 


she  had  died  without  so  exercising 
it,  none  could  take  as  "  relatives  "  but 
such  as  were  capable  of  taking 
within  the  Statutes  of  Distribution. 
Salushury  v.  Denton^  529 

22.  Bequest  upon  trust  to  pay  and 
divide  equally  to  and  amongst  all 
the  children  of  testatoi's  daughter 
when  the  youngest  should  attain  21, 
followed  by  a  gift  over  in  case  of  the 
death  of  his  daughter  "  without  leav' 
ing  any  child  or  children :" — Held, 
the  youngest  child  having  attained 
21,  that  the  fund  was  divisible 
equally  amongst  all  the  children, 
and  that  such  interests  were  not 
defeasible  in  the  event  of  the  death 
of  the  testator's  daughter  without 
leaving  any  child  or  children. 

Li  such  a  case,  the  gift  over  being 
contradictory  if  the  word  "  leaving  " 
be  construed  literally,  that  word  will 
be  read  as  equivalent  to  "  having." 
Kennedy  v.  Sedgwick,  540 

23.  Direction  in  a  will,  that  "  all 
and  every  stick  sums  of  money  which 
I  have  already  advanced  or  may 
hereafter  advance  to  my  children  as 
will  appear  in  a  statement  in  my 
handwriting,"  should  be  brought  into 
hotchpot : — Held,  that  a  subsequent 
unattested  statement  in  testator's 
handwriting  was  admissible  in  evi- 
dence of  advances ;  the  Court  con- 
struing "  which"  as  meaning  "  as,'* 
and  the  clause  "  as  will  appear,"  &c., 
as  mere  words  of  reference,  forming 
no  part  of  the  identification  of  the 
subject. 

But  such  unattested  document  can- 
not be  looked  upon  as  proving  that 
an  advance  was  made  which  was  not 
actually  made,  nor  conversely ;  and  a 
direction  therein,  that  shares  so  ad- 
vanced, and  which  had  become  de- 
preciated in  value,  should  be  esti- 
mated at  their  selling  price  at  the 
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time  when  the  estate  shoald  be  di- 
vided, ifl  inadmiBsible. 

*'  Sums  of  money"  in  a  will  held 
to  comprise  personal  estate  generally. 
Whateley  v.  Spooner^  542 

24.  A  devise  before  1838  of  "  all 
my  estates  in  the  occupation  of  A. 
in  the  parish  of  B.  to  C."  without 
words  of  limitation,  conferred  upon 


C.  the  fee  simple.     White  v.  Coram 

652 
Sw   Chabitt. 
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